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[HIGH  COURT  OF  AUSTRALIA.] 

DALGARNO Appellant  ; 

Defendant, 

AND 

HANNAH   . Respondent. 

Plaintiff, 

on  appeal  from  the  supreme  court  of 
new  south  wales. 

Special  leavt  to  appeal — Jiule.  upon  which  the  Court  will  act  in  granting  leave — Juris-  H.  C.  OK  A. 

diction  of  Court  to  entertain  appeaU  from  judgments  pronounced  hrfore  its  1903. 

tstablishmenl — Appeal  from  judgment  of  the  Supreme  Court  of  New  South  — > — 
IVales  exercising  federal  jurisdiction  pronounced  before  passing  of  Judiciary  A'c/r.  6, 10,  IL 

Aci  1903  (A^o.  6  of  1903),  sees.  35,  dQ— Right  of  appeal  by  virtue  of  the  Conslitu-  

tion  of  the  Commonwealth^  sech.  71,  73 — Claims  against  the  Commonwealth  Act  Gritllth,  C.J., 

1902  {No.  21  0/  1902).  *e«.  3,  6,  7.  O-Co'iJSi!"^. 
Whether  an  appeal  will  lie  to  the  High  Court  from  a  judgment  of  a  Court 

exercising  federal  jurisdiction  pronounced  before  the  passing  of  the  Judiciary  Act : 

Quare. 

The  jurisdiction  of  the  High  Court  is  conferred  by  the  Constitution  and  not 
by  the  Judiciary  Act. 

The  Constitution  (sec.  73)  imposes  no  restriction  as  to  amount  upon  appeals 
from  judgments  of  the  Supreme  Courts  of  the  States  in  the  exercise  of  federal 
jurisdiction. 

The  rule  laid  down  by  the  Judicial  Committee  in  Prince  v.  Oagnon  (8  A.C., 
103,  at  page  105),  as  to  granting  special  leave  to  appeal  in  cases  below  the  appeal- 
able amount  adopted. 

The  plaintiff  had  obtained  a  verdict  for  £200  damages  in  an  action  for 
oegligence  against  the  defendant,  sued  as  nominal  defendant  on  behalf  of  the  . 


.    •  •  •   • 

•     .    •  • 
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HIGH   COURT  [1903, 


H.  ^.'-cT^  ^.**  Commonwealth.  The  defendant  appealed  to  the  Full  Court  of  New  South  Wales, 
•  lm)8.  and  on  20th  August,   1903,  that  Court,  in  the  exercise  of  the  federal  jurisdic' 

\' S'  "  '*  tion  conferred  upon  it  by  the  ClainM  againnt  the  Commonwealth  Act  1902,  dis- 
^^  charged  the  defendant's  Rule  Nisi  for  a  New  Trial,  with  costs.     On  25th  August 

Dalgarno.  in  the  same  year  the  Judiciary  Act  1903  was  passed,  and  on  15th  October 
following,  the  High  Court  granted  to  the  defendant  special  leave  to  appeal  from 
the  decision  of  the  Supreme  Court  of  New  South  Wales.  The  plaintiff  moved 
to  rescind  the  order  granting  leave  on  the  grounds  (1)  that  the  Court  had 
no  jurisdiction  to  entertain  the  appeal  inasmuch  as  the  judgment  appealed 
from  was  pronotmced  before  the  passing  of  the  Judiciary  Act^  and  the  case  did  not 
fall  within  those  enumerated  in  sec.  35  of  that  Act  as  cases  in  which  appeals  might 
be  brought  from  such  judgments  ;  and  (2)  that  the  case  was  not  of  such  a  nature  u9 
to  justify  the  Court  in  granting  special  leave  to  appeal  even  if  it  had  jurisdiction. 
It  was  not  clear  whether  the  judgment  appealed  from  had  proceeded  upon  iv 
supposed  general  rule  of  law  or  upon  the  special  facts  of  the  cuso. 

The  motion  for  leave  to  appeal  was  rescinded. 

Motion  to  rescind  order  granting  special  leave  to  appeal. 

The  plaintiff  in  this  case  was  a  cabman  who  had  received 
injuries  and  suffered  pecuniary  damage  owing  to  the  fall  of  a 
telephone  wire  which  was  part  of  the  telephone  system  of  the 
Commonwealth  Government.  He  brought  an  action  for  negligence 
against  the  defendant,  sued  as  nominal  defendant  on  behalf  of  the 
Government.  The  action  was  tried  in  the  Supreme  Court  of  New 
South  Wales  in  its  federal  jurisdiction,  under  the  Claims  against 
tlie  Commomvealth  Act  1902  (No.  21  of  1902).  At  the  trial  the 
Judge  refused  to  nonsuit,  on  the  ground  that,  though  there  was 
little  or  no  independent  evidence  of  negligence,  the  case  came 
within  the  principle  laid  down  in  Scott  v.  London  and  St. 
Kathatine  Docks  Co.  (3  H.  &  C.  596),  and  that  from  the  nature  of 
the  accident  itself  the  jury  might  infer  negligence.  The  plaintiff 
obtained  a  verdict  for  £200  damages.  The  defendant  moved  the 
Full  Court  of  New  South  Wales  that  the  verdict  should  be  set 
aside  and  a  nonsuit  or  verdict  for  the  defendant  be  entered  or  a  new 
trial  granted  on  the  ground  that  there  was  no  evidence  of  negligence, 
A  Rule  Nisi  was  granted,  and  on  20th  August  the  Full  Court  (con- 
sisting of  Owen,  Simpson,  and  Pring,  J  J.)  by  a  majority,  {Pring, 
/.,  dissenting),  discharged  the  rule  with  costs  [reported  (1903)  3 
N.S.W.  State.  Reports,  494].  It  did  not  clearly  appear  whether 
the  judgment  of  the  Court  was  based  upon  the  maxim  res  ipsa 
loquitur,  or,  if  so,  whether  there  was  or  was  not  additional  evi- 
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dence  of  negligence.     On  25th  August  the  Judiciary  Act  1903  H.  C.  of  a. 
(No.  6  of  1903),  received  the  Royal  assent,  and,  on  15th  October,        ^®^- 

the  High  C!ourt  made  an  order  granting  to  the  defendant  special  Hannah 

leave  to  appeal  from  the  decision  of  the  Supreme  Court.  Daloarno. 
The  plaintiff  now  moved  the  High  Court  to  rescind  this  order. 

Dr,  Sly  (with  him  Ferguson  and  Clinea),  for  the  plaintiff  in 
support  of  the  motion.  The  defendant  is  not  entitled  to  have 
leave  to  appeal  on  two  grounds,  (1)  that  the  Court  has  no  juris- 
diction to  grant  leave  in  this  particular  case,  because  the 
judgment  appealed  from  was  pronounced  before  the  passing  of 
the  Judicially  Act  1903 ;  and  (2)  that  the  judgment  did  not 
decide  a  matter  or  question  of  great  public  importance.  As 
to  the  first  point,  the  right  of  the  defendant,  if  any,  rests  upon 
the  Judiciary  Act,  which  was  passed  on  25th  August  of  this  year, 
whereas  the  judgment  of  the  Supreme  Court  was  pronounced  on 
the  20th  of  that  month.  Before  the  Act  came  into  force  the 
plaintiff  had  obtained  a  judgment  which  could  not  be  reversed  by 
any  Court  except  the  Privy  Council.  This  Court,  therefore  can- 
not grant  leave,  or  even  entertain  an  appeal,  unless  the  Act  is  to 
be  construed  retrospectively.  There  are  in  the  Act  no  clear  and 
unambiguous  words  showing  that  the  Act  is  to  be  so  construed. 
[Refers  to  Beale,  on  Legal  Inteiyretation  of  Statutes,  1896  ed.,  p. 
193,  where  the  judgment  in  Reid  v.  Reid  (1886),  L.R.  31  Ch.  D. 
402,  at  pp.  408,  409,  is  cited.]  That  rule  applies  to  cases  of  pror 
cedure.  This  is  a  case  of  vested  rights.  At  the  time  of  the 
passing  of  the  Act  the  plaintiff  had  a  vested  right,  and  that  cannot 
be  taken  away  except  by  clear  and  unambiguous  words;  Adams  v. 
Young,  18  N.S.W.R.  73,  19  N.S.W.R.  37  ;  Hughes  v.  Lumley,  24 
I^J.Q.B.  29 ;  Vansittart  v.  Taylor,  2.4  L.J.Q.B.  198. 

He  was  stopped  on  this  point. 

Wise,  K.C.,  AG.  for  N.S.W.  (with  him  Pilcher,  K.C.,  and  Gar- 
land) for  the  defendant.  The  cases  referred  to  on  behalf  of  the 
plaintiff  do  not  apply  because  the  right  in  question  here  is  a 
matter  of  procedure.  The  right  to  make  application  for  leave  to 
appeal  is  a  step  in  an  action.  Hughes  v.  LunUey,  and  Vansittart 
V.  Taylor,  which  follows  it,  are  distinguishable.  They  deal  with 
the  Comnwii  Law  Procedure  Act,  and  in  both  cases  it  was  held  that> 
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H.  C.  OF  A.  before  error  could  be  brought  under  that  Act,  either  party  must 
hdve  had  an  opportunity  of  refusing  to  consent  to  the  appeal. 
Hannah  In  both  cases  there  was  a  necessity  for  consent  of  parties. 
Dalgarno.  They  are  therefore  exceptional  cases.  The  true  rule  is  laid  down 
in  Wame  v.  Beresford,  2  M.  &  W.  848,  and  Wright  v.  Hale,  6  H. 
&  N.  227,  at  p.  231 ;  (1866)  30  L.J.  Ex.  40 ;  [refers  also  to  Boodle  v. 
Davis,  8  Ex.  351 ;  22  L.J.  Ex.  69 ;  and  Republic  of  Costa  Rica  v. 
Erlanger,  L.R.  3  Ch.  D.  62.]  Moreover  the  defendant,  apart 
from  the  Judiciary  Act  has  a  constitutional  right  to  appeal  by 
virtue  of  sec.  73  of  the  Constitution.  By  sec.  71  of  the  same  Act, 
the  judicial  power  of  the  Commonwealth  is  vested  not  only  in 
federal  Courts  but  also  in  such  Courts  of  the  States  as  the  Parlia- 
ment invests  with  federal  jurisdiction.  The  Claims  agaivst  the 
Commonwealth  Act  (No.  21  of  1902,  sec.  6)  gave  the  Supreme 
Court  of  New  South  Wales  jurisdiction  to  try  this  case  in  the  iirat 
instance.  The  papers  are  entitled  "  In  the  Supreme  Court  of  New 
South  Wales,  Federal  jurisdiction."  There  was,  therefore,  a  right 
of  appeal  to  this  Court,  but  there  was  no  Court  to  appeal  to. 

[Griffith,  C.J. — You  say  the  High  Court  was  potentially  in 
existence  all  the  time.] 

That  is  so.  The  Judiciary  Act  does  not  constitute  the  Court, 
it  only  determines  the  number  of  judges.  The  Court  existed 
potentially  from  the  date  of  the  establishment  of  the  Constitution. 
Therefore,  sec.  35  of  the  Judiciary  Act  does  not  affect  the  position. 
The  word  "  including  "  in  that  section  is  a  word  of  extension,  not 
of  limitation,  the  following  sub-section  being  inserted  for  more 
abundant  caution. 

[Griffith,  C.J. — From  that  point  of  view  the  question  is^  does 
sec.  35  of  the  Judiciary  Act  deprive  this  Court  of  a  jurisdiction 
given  by  sec.  73  of  the  Constitution  ?] 

A  right  is  conferred  upon  the  defendant  by  the  Constitution 
and,  therefore,  the  burden  is  on  the  other  side  seeking  to  show 
that  there  is  an  intention  in  the  later  Act  to  take  away  that  right. 

Dr.  Sly  in  reply.  On  the  question  whether  the  application  for 
leave  to  appeal  is  a  matter  of  procedure,  I  refer  to  Wright  v.  Hale 
(supra),  and  Beale  on  Legal  Interpretation  of  Statutes,  p.  195, 
citing  Kimbray  v.  Draper,  3  Q.B.,  160.     As  to  the  defendant's 
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contention  that  his  riffht  has  not  been  taken   away,   I   contend  S-  C-  ^^  '^• 

.       .  1903 

that   notAvithstanding   sec.    73    of    the   Constitution   there   was 

no  right  of  appeal  to  the  High  Court,  because   there   was  no     Hannah 
such   Court   in   existence.      The   words  "High   Court"   at   the    d^lo^rj^o. 

beginning  of  the  section  mean  "  High  Court  when  constituted."        

The  plaintiffs  right,  when  he  had  obtained  his  judgment  was 
absolute.  But,  if  the  argument  on  behalf  of  the  defendant  is 
correct,  that  right,  after  having  continued  absolute  until  the 
establishment  of  the  High  Court,  which  might  have  been  after  a 
lapse  of,  say  ten  years,  would  then  have  been  subject  to  an 
appeal. 

[Barton,  J. — Would  the  passing  of  an  Act  saying  that  "  three 
judges  "  should  constitute  the  High  Court  have  given  a  right  of 
appeal  to  the  defendant  ?  ]  ^ 

No,  there  is  no  appeal  until  Parliament  creates  the  Court. 

[Griffith,  C.J. — If  the  Court  had  been  constituted  the  defend- 
ant would  clearly  have  been  entitled  to  appeal.  You  must  show 
that  sec.  35  of  the  Judiciary  Act  takes  away  that  right.] 

If  at  the  time  of  the  Supreme  Court  judgment  there  was  no 
right  of  appeal  in  the  defendant,  I  must  succeed.  The  Court  was 
still  the  Supreme  Court  of  New  South  Wales,  though  exercising 
federal  jurisdiction.  Under  sec.  73  there  is  therefore  no  appeal, 
because  that  section  does  not  give  a  general  right  of  appeal  to  the 
High  Court  until  Parliament  "  otherwise  prescribes  " ;  until  that 
happens  the  conditions  and  restrictions  imposed  by  the  Queen  in 
Council  apply.  Although  the  Legislature  invested  the  Supreme 
Court  with  federal  jurisdiction  it  did  not  intend  to  create  it  a 
federal  Court.  The  words  in  the  last  paragraph  of  sec.  73, 
"  Supreme  Courts  of  the  several  States,"  include  Courts  exercising 
federal  jurisdiction,  and  therefore  they  include  the  Supreme  Court 
of  New  South  Wales  in  this  particular  case,  and  there  is  no  appeal. 
Section  6  of  the  Claims  against  the  CoTnmonwealth  Act  does  not 
make  the  Supreme  Court  a  federal  Court. 

[O'Connor,  J. — The  Attorney-General  would  contend  that  by 
virtue  of  the  Interpretation  Act  1901  the  Supreme  Court  dealt 
with  this  case  as  a  federal  Court.] 

The  Constitution  draws  a  distinction  between  created  federal 
Courts,  and  Courts  exercising  federal  jurisdiction,  or  with  federal 
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H.  C.  OF  A.  jurisdiction  conferred  upon  them.     The  Orders  in  Council  cover 

1903 

every  case,  and  consequently  if  a  plaintiff  obtains  a  verdict  for 

Hannah     £500  and  there  is  no  Judiciary  Act,  the  defendant  has  an  appeal 

Dalgabno    ^  ^^®  Privy  Council  as  of  right.     When  the  Supreme  Court  of 

New  South  Wales  was  invested  with  federal  jurisdiction  by  the 

Claims  against  the  Commomuealth  Act,  the  pre-existing  con- 
ditions as  to  appeals  to  the  Queen  in  Council  applied  to  the 
extended  jurisdiction  in  the  same  manner  as  in  the  case  of  the 
Divorce  jurisdiction  that  was  conferred  upon  that  Court  by  the 
Divorce  Acts.  The  judgments  pronounced  by  that  Court  in  its 
Divorce  jurisdiction  were  subject  to  appeal  without  express  pro- 
vision. There  is  no  distinction  in  principle  whether  the  Court 
is  exercising  a  new  or  an  extended  jurisdiction.  Sec.  39  of  the 
Judiciary  Act  does  not  take  away  this  right,  because  the  right 
exists  by  virtue  of  the  limitations  contained  in  the  Constitution. 
The  very  wording  of  sec.  35  shows  that  it  cannot  apply  to  a  verdict 
under  £500. 

[Griffith,  C.J. — "No  others"  are  words  of  limitation.     Cannot 
the  words  "  including  respectively,  &c."  be  read  distributively  as 
applying  to  Courts  not  exercising  federal  jurisdiction  ?] 
No,  that  would  be  a  forced  construction. 

[Griffith,  C.J. — If  the  Attorney-General  is  correct,  those  words 
are  immaterial.] 

All  Supreme  Courts,  whether  exercising  federal  jurisdiction  or 
not,  are  put  on  the  same  footing.  In  the  Constitution,  the 
Legislature,  though  distinguishing  them  in  terms,  makes  no  dis- 
tinction between  them  in  regard  to  the  right  of  appeal.  Sec.  35 
was  intended  to  comprehend  the  whole  area  of  the  right  of  appeal, 
and,  with  the  exception  of  the  words  following  "  including 
respectively,"  its  operation  is  clearly  intended  to  be  prospective 

only. 

Cur.  adv.  vidt. 

Dr.  Sly,  called  upon  as  to  the  second  ground.  The  Court  will 
exercise  its  jurisdiction  in  granting  special  leave  to  appeal  in  the 
same  way  as  the  Privy  Council  [states  the  facts  of  the  case]. 
The  question  at  the  trial  was  simply,  was  there  negligence  or  not, 
and  the  Judge  told  the  jury  that  if  there  was  no  evidence  given  by 
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the  plaintiff,  beyond  that  the  wire  had  fallen  for  some  unexplained  R-  ^-  ^'  '^• 
reason,  the  defendant  should  have  a  verdict.    But  there  was  further       ^^^ 
evidence  of  negligence.     The  principle  res  ipsa  loquitur  applies.     Hannah 
There  is  no  great  principle  involved  ;  Prince  v.  Gagnon,  8  A.C.,    D^LOAiufo. 

103;  Canada  Central  Railway   Co.   v.   Murray ^  8  A.C.,  574;       

Johnston  v.  Minister  and.  Trustees  of  St.  Andrews  Church, 
Montreal,  3  A.C.,  159.  It  is  not  a  matter  of  great  importance,  it 
is  a  mere  matter  of  law;  Scott  v.  Scott,  33  L.J.,  Mat.  Cas.  1, 
cited  in  Cross  v.  Ooode,  8  N.S.W.R.  263. 

Wise,  K.C.  In  the  case  Sun  Fire  Ojffice  v.  Hart,  14  A.C.  98,  the 
Privy  Council  granted  special  leave  to  appeal  because  the  question 
involved  was  of  great  importance  to  insurance  offices  in  general. 
Here  there  is  involved  a  matter  of  great  and  general  importance 
to  the  Government.  The  Court  below  decided  that  the  doctrine 
res  ipsa  loquitur  applied.  [Refers  to  judgment  of  Simpson,  J., 
and  the  affidavit  of  defendant  in  support  of  the  motion  for  special 
leave  to  appeal.] 

Garland  followed.  The  point  in  issue  at  the  trial  was 
whether  an  explanation  had  been  given  by  the  defendant  sufficient 
to  counterbalance  the  primd  facie  evidence  of  negligence  supplied 
by  the  actual  falling  of  the  wire.  There  was  no  prima  facie 
evidence  of  negligence ;  McMillan  v.  Grand  Trunk  Railway 
Co.  of  Canada,  Wheeler's  P.C.  Law  982,  a  case  where  special 
leave  to  appeal  was  granted  17th  May,  1889. 

Dr.  Sly  in  reply. 

Cur.  adv.  vult. 

On  11th  November  the  judgment  of  the  Court  was  delivered  by 

Griffith,  C.J.     This  is  an  action  against  the  Commonwealth 

for  a  wrong  alleged  to  have  been  done  to  the  plaintiff  by  persons 

for   whose   actions   the   Commonwealth   is  responsible.     It  was 

brought   in   the   Supreme   Court  of   New  South  Wales  against 

the  defendant  as  nominal  defendant,  under  the  provisions  of  the 

Claims  against  the  Commonwealth  Act  1902  (No.  21  of  1902),  by 

which  (sec.  6)  the  Supreme  Court  of  each  State  is  invested  with 

federal  jurisdiction  for  the  purpose  of  hearing  and  determining 

actions  brought  under  the  Act.     The  section  proceeds  to  declare 

that  the  Court  "  shall  have  that  jurisdiction  as  a  Court  invested 
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H.  C.  OF  A.   ^ith  federal  jurisdiction  and  not  otherwise."     Apart  from  this  Act, 

^^'        the  Supreme  Court  of  New  South  Wales  had  no  jurisdiction  to 

Hannah     entertain  an  action  against  the  Commonwealth,  unless  the  Com- 

Daloarno.    ^^onwealth  had  voluntarily  submitted  to  its  jurisdiction,  which  is 

not  suggested.     It  follows  that  in  entertaining  the  action  the 

Court  was  not  exercising  any  jurisdiction  which  it  had  under  the 
laws  of  New  South  Wales,  but  was  exercising  a  new  jurisdiction 
confen-ed  upon  it  by  the  laws  of  the  Commonwealth.  At  the 
trial  the  plaintiif  obtained  a  verdict  for  £200  damages.  A  Rule 
Nisi  for  a  New  Trial  was  granted  by  the  Full  Court,  which,  after 
argument,  was  discharged  on  20th  August,  five  days  before 
the  Judiciary  Act  received  the  Royal  assent.  On  15th  October 
this  Court,  on  the  ex  parte  application  of  the  defendant,  granted 
special  leave  to  appeal.  Motion  is  now  made  by  the  plaintiff  to 
rescind  the  order  for  leave  on  the  grounds :  (1)  that  the  Court  has 
no  jurisdiction  to  entertain  the  appeal,  the  judgment  having  been 
given  before  the  passing  of  the  Judicial^  Act,  and  the  case  not 
falling  within  any  of  the  cases  enumerated  in  the  first  paragraph 
of  sec.  35  of  that  Act  as  cases  in  which  appeals  may  be  brought 
from  judgments  given  before  the  passing  of  the  Act ;  and  (2)  that 
the  nature  of  the  case  is  not  such  as  to  justify  the  gi*ant  of  "special 
leave,  even  if  the  Court  has  jurisdiction  to  entertain  the  matter. 

With  regard  to  the  second  ground,  we  think  that  the  rule  to 
be  applied  by  the  High  Court  in  dealing  with  applications  for 
special  leave  to  appeal  in  cases  below  the  appealable  amount  should 
be  substantially  that  laid  down  by  the  Judicial  Committee  of  the 
Privy  Council  in  the  case  of  Prince  v.  Gagnmi  (8  A.C.  103,  at  p. 
105).  "  Their  Lordships  are  not  prepared  to  advise  Her  Majesty  to 
exercise  her  prerogative  by  admitting  an  appeal  to  Her  Majesty 
in  Council  from  the  Supreme  Court  of  the  Dominion,  save  where 
the  case  is  of  gravity  involving  matter  of  public  interest,  or  some 
important  question  of  law,  or  affecting  property  of  considerable 
amount,  or  where  the  case  is  otherwise  of  some  public  importance 
or  of  a  very  substantial  character." 

The  argument  in  support  of  the  first  ground  was  based  on  the 
assumption  that  the  right  of  appeal  by  leave  of  the  Court,  in  cases 
involving  less  than  the  amount  made  appealable  by  the  Orders  in 
Council,  was  created  by  sec.  35  of  the  Judiciary  Act.     On  that 


V. 

Dalgarno. 
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assuuiption  it  was  contended  that  at  the  time  when  the  judgment  H-  C.  of  A 
sought  to  be  appealed  from  was  pronounced,  no  right  of  appeal  ^^^' 
to  any  tribunal  existed,  that  the  plaintiff  had,  therefore,  a  vested  Hannah 
right  to  retain  his  judgment  (subject  only  to  the  prerogative  of 
the  King  to  grant  leave  to  appeal),  and  that  the  Judicia7'y  Act 
did  not  operate  retrospectively  to  impair  that  right.  For  this 
contention,  if  the  right  of  appeal  by  leave  from  judgments  involv- 
ing less  than  the  appealable  amount  is  created  by  the  Judiciary 
Act,  the  cases  of  Hughes  v.  Lumley  (24  L.J.Q.B.  29),  and  Vansittart 
V.  Taylor  {ih.,  198),  afford  abundant  authority,  if  authority  were 
needed.  In  answer  to  the  motion  it  was  contended  that  the  right 
of  appeal  asserted  was  not  created  by  the  Judicially  Act,  but  by 
the  Constitution,  and  extends  to  all  judgments  falling  within  the 
provisions  of  sec.  73,  whether  pronounced  before  or  after  the  pa.ssing 
of  the  Judiciary  Act,  and  that  that  Act  does  not  take  it  away.  Sec 
71  of  the  Constitution  provides  that  the  judicial  power  of  the  Com- 
monwealth shall  be  vested  in  a  Federal  Supreme  Court,  to  be  called 
the  High  Court  of  Australia,  and  in  such  other  federal  Courts  as 
the  Parliament  creates,  and  in  such  other  Courts  as  it  invests  with 
federal  jurisdiction.  We  pause  to  repeat  that  in  the  present  case, 
avS  already  pointed  out,  the  Supreme  Court  of  New  South  Wales 
was  exercising  the  judicial  power  of  the  Commonwealth  as  a 
Court  invested  with  federal  jurisdiction.  The  section  goes  on  to 
say  that  the  High  Court  shall  consist  of  a  Chief  Justice,  and  so 
many  other  Justices,  not  less  than  two,  as  the  Parliament 
prescribes.  Section  73  provides  that  the  High  Court  shall  have 
jurisdiction,  "with  such  exceptions  and  subject  to  such  regulations 
as  the  Parliament  prescribes,"  to  hear  and  determine  appeals  from 
all  judgments,  decrees,  orders,  and  sentences  of  "any  federal  Court, 
or  Court  exercising  federal  jurisdiction,  or  of  the  Supreme  Court  of 
a  State."  Then  follow  two  paragraphs,  the  first  of  which  limits 
the  power  of  the  Parliament  to  prescribe  exceptions  and  regulations 
with  respect  to  appeals  from  the  Supreme  Courts  of  the  States, 
and  provides  in  effect  that  the  appealable  amount  shall  not  be 
increased  beyond  that  fixed  by  the  Orders  in  Council,  while  the 
second  provides  that,  as  to  such  appeals,  the  existing  restrictions 
and  conditions  shall  continue  until  altered  by  the  Parliament 
within  the  ambit  of  its  authority  as  controlled  by  the  previous 
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H.  C.  OF  A.  paragraph.     These  paragraphs,  however,  do  not  apply  to  appeals 

^ '^       from  federal  Courts  or    Courts  exercising  federal  jurisdiction, 

Hannah     unless,  indeed,  the  Supreme  Court  of  a  State  exercising  a  new 
Dalgarno    ^®^®^  jurisdiction,  which  it  had  not  under  the  laws  of  its  own 

State,  is  to  be  considered  nevertheless,  for  the  piu'poses  of  this 

section,  as  a  Supreme  Court  acting  as  such,  and  not  as  "  a  Court 
exercising  federal  jurisdiction."  A  distinction  is,  however, 
plainly  drawn  by  the  section  itself  between  the  two  capax;ities 
in  which  the  Supreme  Court  may  act;  and  the  words  of  sea 
6  of  the  Act  No.  21  of  1902,  already  quoted,  seem  to  refer  to  this 
distinction.  A  distinction  between  the  several  capacities  in 
which  a  Supreme  Court  may  act  is,  no  doubt,  unfamiliar.  But 
such  a  distinction  between  the  several  capacities  in  which  a 
single  Judge  or  an  inferior  Court  may  exercise  jurisdiction,  so 
that  an  appeal  from  a  decision  in  one  capacity  may  lie  to  one 
Court,  and  from  a  decision  in  anotlier  capacity  to  another  Court, 
is  not  unusual.  A  familiar  instance  is  that  of  the  Chief  Justice 
of  New  South  Wales  acting  as  such,  and  as  a  Judge  of  the  Vice- 
Admiralty  Court.  This  distinction  is  most  explicitly  taken  in 
sec.  39  of  the  Judiciary  Act.  In  this  view  the  restrictions  of  the 
Orders  in  Council  do  not  apply  to  appeals  from  judgments  of  the 
Supreme  Courts  in  the  exercise  of  federal  jurisdiction.  That 
jurisdiction  was,  however,  to  be  subject  to  such  exceptions  and 
regulations  as  the  Parliament  might  prescribe.  It  is  important 
to  remember  that  the  powers  of  the  Parliament,  so  far  as  regards 
the  appellate  jurisdiction  of  the  Court,  are  limited  to  prescribing 
"  exceptions "  from  the  otherwise  unrestricted  jurisdiction  con- 
ferred by  the  Constitution,  to  prescribing  regulations  as  to  the 
exercise  of  the  right  of  appeal,  i.e.,  as  to  time,  security,  procedure, 
and  similar  matters,  and  to  modifying  the  restrictions  and  con- 
ditions prescribed  by  the  Orders  in  Council  as  to  appeals  from  the 
Supreme  Courts  exercising  State  jurisdiction.  But  it  has  no 
authority  to  create  any  additional  appellate  jurisdiction.  The 
authority,  therefore,  if  any,  of  this  Court  to  hear  the  case  now 
before  us  is  to  be  sought  not  in  the  Judiciary  Act  but  in  the 
Constitution  itself,  and  sec.  35  of  that  Act  is  to  be  regarded,  not 
as  a  provision  for  creating  rights  of  appeal,  but  as  a  provision 
making  exceptions  from  the  jurisdiction  conferred  by  the  Con- 


V, 

Dalgarno. 
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Btitution  and   prescribing  regulations  as  to  its   exercise.     Had  H.  C.  of  a. 
then  the  High  Court  jurisdiction  to  entertain  appeals  from  judg- 
ments  pronounced  before  the  passing  of  the  Jicdiciary   Act  ?     haxnah 
The  Court,  as  the  embodiment  of  the  judicial  power  inherent  in 
every  Sovereign  State,  is  an  essential  part  of  the  structure  of  the 
Commonwealth.     Sec.  73  of  the  Constitution  has  been  in  force 
from  the  establishment  of   the   Commonwealth,    although   the 
power  of  the  High  Court  could  not,  of  course,  be  exercised  until 
the  Court  was  actually  constituted  by  the  Parliament.     With 
regard  to  judgments  pronounced  by  the  Supreme  Court,  in  the 
exercise  of  their   State  jurisdiction   before  the   passing  of  the 
Judiciary  Act,  the  right  of  appeal  to  the  High  Court  was  to  be 
subject  to  the  same  conditions  and  restrictions  as  appeals  to  His 
Majesty  in  Council  until  those  conditions  and  restrictions  were 
altered  by  the  Parliament.     In  the  meantime,  if  the  matter  were 
not  of  the  appealable  amount,  or  the  prescribed  time  had  elapsed 
before  the  actual  establishment  of  the  High  Court,  without  an 
assertion  by  the  unsuccessful  party  of  his  right  of  appeal  to  His 
Majesty,  his  right  was  gone.      But  as  to  appeals  from  federal 
Courts  or  Courts  exercising  federal  jurisdiction  other  consider- 
ations arise.     There  is  much  force  in  the  contention  that  the 
jurisdiction  of  those  Courts  was,  from  the  first,  intended  to   be 
subject  to  the  right  of  appeal  to  the  High  Court,  and  that  that 
right,  being  a  right  conferred  by  the  Constitution  itself  upon 
suitors,  could  not  be  lost  or  taken  away  by  mere  inaction  of  the 
Parliament,  or  in  any  other  way  except  by  actual    legislation 
prescribing  exceptions.     The  temporary  inability  to  exercise  a 
statutory  right  by  reason  of  a  delay  which,  from  the  nature  of 
the  case,  was  inevitable,  in  the  passing  of  an  Act  to  determine 
the  number  of  Judges  of  the  High  Court,  could  not,  in  this  view, 
operate  as  a  destruction  or  diminution  of  the  right  itself.     The 
provisions  of  sec.  7  of  the  Claims  against  the  Commonwealth 
Act  1902,  which  empower  the  Attorney-General  to  require  the 
pastponement  of  an  appeal  from  a  judgment  given  under  the 
Act  until  a  time  when — it  may  be  suggested — the  High  Court 
would  probably  have  been  established,  seem  also  to  suggest  the 
assumption  on  the  part  of  the  Parliament  that  the  Court  when 
established   would   have  jurisdiction   to    deal    with  judgments 
which  had  been  already  pronounced. 
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H.  C.  OP  A.       On  the  otlier  liand  it  may  be  said  that  the  words  of  sections  7 1 

and  73  of  the  Constitution  are  words  of  futurity,  that  a  right  of 

Hannah     appeal  to  a  non-existent  Court  is  illusory,  and  that  a  right  of  appeal 

Dalgarno    ^^'^'^l^'^^*^  ^^  incidental  right  to  take  proceedings  for  giving  effect 

to  it,  which  cannot  be  taken  until  the  Court  of  appeal  itself  exists. 

It  maj^  be  said  also  that,  as  pointed  out  by  the  Judicial  Committee 
in  the  recent  case  of  Walker  v.  Gritchett  (13th  February,  1903) 
on  an  application  for  leave  to  appeal  from  the  Supreme  Court  of 
New  South  Wales,  a  successful  litigant  is  entitled  to  know  when 
he  can  regard  the  litigation  as  at  an  end.  It  may,  therefore,  be 
argued  that  his  right  should  not  be  held  to  be  in  suspense  unless 
such  suspension  is  enacted  in  plain  and  unambiguous  language. 
Further,  it  is  suggested  that  the  provisions  of  sec.  35  of  the 
Judiciary  Act  may  be  read  as  containing  an  indication  of  an 
opinion  on  the  part  of  the  Parliament  that  only  a  specified  class 
of  past  judgments  should  be  subject  to  appeal.  It  may  be  that 
that  opinion  was  erroneous,  and  that  they  were  all  so  subject 
unless  excepted,  or  that  none  of  them  were  subject  to  appeal. 
The  question  is  one  of  difficulty  and  importance.  It  is,  however, 
a  matter  for  our  discretion  to  say  whether  so  important  a  question 
should  be  decided  in  the  present  case.  And  considering  the  nature 
of  the  case,  which  is,  we  think,  on  the  border  line,  and  that  there 
is  at  least  ground  for  serious  argument  that  the  case  is  not  one  in 
which,  if  we  have  jurisdiction  to  give  leave  to  appeal,  we  ought, 
applying  the  rule  already  enunciated,  to  do  so,  and  further  that  if 
an  erroneous  rule  as  to  the  liability  of  the  Commonwealth  has 
been  laid  doAvn  by  the  Supreme  Court  (as  to  which  we  express  no 
opinion),  the  error  can  be  corrected  if  it  is  ever  again  sought  to 
apply  the  same  rule,  we  think  that  our  discretion  would  be  most 
fitly  exercised  by  refusing  leave  to  appeal. 

The  order  for  leave  will  therefore  be  rescinded.  The  appellant 
must  pay  the  respondent  s  costs  of  the  motion,  and  such  costs  as 
have  been  incurred  by  the  respondent  in  respect  of  the  appeal. 

Attorney  for  plaintiff,  respondent,  J,  B.  Frawley. 

Attorneys  for  defendant,  appellant,  Macnamara  &  Smith, 

C.  A.  W. 
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BOND Plaintiff; 

AND 

THE  COMMONWEALTH  OF  AUSTRALIA      .   Defendant. 

High  Court  Procedurt  Rvlts,  Order  XXI. — The  Commonwealth  of  Australia  Consti-  H.  C.  of  A. 

tutionAct{%2dsM  Vict.)c,  12  ss.  69,$^— Commonwealth  Public  Service  Act  1902  190.3. 

{yo.  5  of  1902)  «.  78  (1)— PufcWc  Service  Act  1900  {Vict,)  {Xo,  1721)  8.  19—  "-v— 

Demurrers — Croas-demurrers — Bight  to  begin — Reading  Pleadings— Hearing  ^^^-  ^°»  ^**' 

tioo  counsel — Transferred  department  —Officer  retaiiud — Existing  and  accruing  Qrifgtj,  c,j. 
rights — Payment  of  saiary — Appropriaiion— State  Statutes — Construction  by 
State  Court — Recognition  by  High  Court, 

On  demurrers  two  counsel  will  be  heard. 

Upon  the  transference  of  a  department  of  a  State  to  the  Commonwealth  the 
rights  of  the  officers  of  the  department  are  definitely  ascertained  and  settled, 
and  an  officer  in  such  a  department  who  is  retained  in  the  service  of  the  Common- 
wealth preserves  all  his  *'  existing  and  accruing  rights." 

Those  rights  include  a  right  to  be  retained  in  the  service  at  )iis  existing  rate 
of  remuneration  until  his  engagement  is  terminated  or  its  conditions  are  varied  by 
a  competent  authority. 

Sec.  78  (1)  of  the  Commonwealth  Public  Service  Act  has  no  operation  upon 
the  "  existing  rights  "  declared  by  the  Constitution  Act  to  be  preserved,  and  sec. 
84  of  the  Constitution  Act  operates  as  a  charge  upon  the  Commonwealth  revenue 
of  a  sufficient  sum  to  give  effect  to  it,  and  as  a  sufficient  authority  to  the  Executive 
Government  of  the  Commonwealth  to  make  the  necessary  payments  to  the  persons 
entitled  to  receive  them. 

Semble  :  The  High  Court  will  be  reluctant,  as  a  general  rule,  to  put  a 
different  construction  upon  the  Statutes  of  a  State  from  that  which  the  Supreme 
Court  of  the  State  itself  has  declared  to  be  their  true  construction  ;  at  any  rate 
unless  its  decision  is  directly  invited  by  way  of  appeal,  eitlier  from  the  same 
Court,  or  from  the  Court  of  another  State  in  a  case  involving  the  construction  of 
identical  words. 

Demurrer. 

The  Pleadings  were  as  follows  : — 

"  Statement  of  Claim. 

"  1.  The  plaintiff  was  on  the  28th  day  of  February,  1901,  and 
at  all  times  material  prior  thereto,  an  officer  of  the  Post  and 
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H.  C.  OF  A.  Telegraph  Department  of  the  Public  Service  of  the  State  of 
^^^*  Victoria,  and  on  the  said  28th  day  of  February,  1901,  and  at  all 
Bond        times  material  prior  thereto,  discharged  the  duties  of  a  letter 

TheCommon-  ^^^^i^^  ^^  ^^^  said  Department  within  the  said  State. 

WEALTH  OF 

AcsTRALiA.  "  2.  On  the  said  28th  day  of  February,  1901,  plaintiff  was 
entitled  by  virtue  of  the  Public  Service  Acts  of  the  State  of 
Victoria  to  receive  a  salary  in  respect  of  his  services  as  such  officer 
at  the  rate  of  £150  per  annum. 

"  3.  On  the  1st  day  of  March,  1901,  the  said  Post  and  Telegraph 
Department  became  transferred  to  the  Commonwealth. 

"  4.  On  the  1st  day  of  March,  1901,  the  plaintiff  as  such  officer 
as  aforesaid  became  subject  to  the  control  of  the  Executive 
Government  of  the  Commonwealth,  and  from  the  said  Ist  day  of 
March,  1901,  to  the  1st  day  of  September,  1903,  inclusive,  remained 
in  the  service  of  the  Commonwealth,  and  during  such  period  dis- 
charged the  duties  of  a  letter  carrier  in  the  Post  and  Telegraph 
Department  of  the  Commonwealth. 

"  5.  The  plaintiff  has  received  from  the  Commonwealth  during 
the  whole  of  the  said  period  from  1st  March,  1901,  to  September 
1st,  1903,  in  respect  of  such  services  a  salary  at  the  rate  of  £132 
per  annum  and  no  more. 

"  6.  Under  the  provisions  of  the  Cc/inmonwealth  of  A  ustralia 
Constitution  Act,  and  the  Commonwealth  Public  Service  Act 
1902,  and  the  Regulations  made  thereunder,  the  plaintiff  is  entitled 
to  be  paid  in  respect  of  such  services  a  salary  at  the  same  rate  as 
that  which  he  was  entitled  to  receive  under  the  Public  Service 
Acts  of  the  State  of  Victoria  in  force  on  the  said  28th  day  of 
February,  1901. 

"  7.  The  amount  actually  paid  in  salary  to  the  plaintiff  by  the 
Commonwealth  for  the  period  1st  day  of  March,  1901,  to  Ist  day 
of  September,  1903,  does  not  exceed  £330,  whereas  the  proportion 
due  to  him  by  reason  of  the  foregoing  circumstances  amounts  to 
£375. 

"  8.  The  plaintiff  is  entitled  to  arrears  of  such  salary,  £45. 

"  The  plaintiff  claims  £45. 
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"  Demurrer.  h.  c.  of  a. 

"  The  defendant  says  that  the  statement  of  claim  is  bad  in  law        * 
for  that : —  Bond 

"1.  It  is  not  alleged  therein  that  the  Commonwealth  Parlia-  ThkCommon- 
ment  has  appropriated  any  sum  out  of  the  consolidated  revenue   X^^™j^^ 
to  pay  the  alleged  salary  claimed  by  the  plaintiff  in  this  action.  

"  The  defendant  will  rely  upon  the  provisions  of  sec.  78  (i.)  of 
the  CoTYimonwealth  PiMic  Sei^^ice  Act  1902. 

"  2.  Neither  sec.  84  of  the  Coinvionwealth  of  Australia  Con- 
stitution Act  nor  sees.  18  and  80  of  the  said  Public  Sei^'ice  Act 
nor  Regulation  100  of  the  Regulations  made  thereunder  gives  the 
plaintiff  a  legal  enforceable  riglit  to  be  paid  by  the  Commonwealth 
under  the  circumstances  stated  in  the  statement  of  claim  a  salary 
at  the  same  rate  as  that  which  he  was  entitled  to  receive  under 
the  Public  Service  Acts  of  the  State  of  Victoria  in  force  on  the 
said  28th  day  of  February,  1901. 

"  3.  If  contrary  to  what  tlie  defendant  contends  the  said  Regula- 
tion 100  purpoi'ts  to  give  the  plaintiff  an  enforceable  legal  right 
to  be  paid  by  the  Commonwealth  of  Australia  a  salary  at  the  said 
rate  as  aforesaid,  such  Regulation  is  ultra  vires  and  void. 

"  4.  This  applies  to  the  whole  of  the  plaintifi^'s  claim." 

Resrulation  100  referred  to  is  as  follows  : — 

"  Notwithstanding  anything  contained  in  these  regulations  officers  may  until 
the  Commissioner  has  made  full  enquiries  and  classified  them  continue  to  receive 
the  salaries  or  wages  provided  under  the  State  Acts  or  Regulations  but  thereafter 
shall  not  continue  to  receive  such  salary  or  wages  unless  approved  by  the 
Governor-General  upon  the  recommendation  of  the  Commissioner." 

Mitchell  and  Lewevs  in  support  of  the  demurrer. 
Isaacs,  K.C.,  Citssen,  and  Macfarlan  for  the  plaintiff 

Mitchell.  It  is  contended  that  the  party  supporting  the 
demurrer  has  the  right  to  begin. 

[Griffith,  C.J. — That  was  the  usual  practice,  except  when  there 
are  cross  demurrers.     Then  the  plaintiff  begins]. 

Demurrera  have  been  abolished  in  the  Victorian  Courts  ever 
since  the  Rules  under  the  JudicaAiire  Act  1883  came  into 
operation,  and  we  are  in  doubt  as  to  whether  the  pleadings 
should  be  read. 
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H.  C.  OF  A.       [Griffith,  C.J. — It  is  not  necessary  to  read  the  pleadings.    By 
Order  XXI.,  r.   15,  they  are  to  be  left  at  the  Chambers  of  the 

JioND       Judge  four  days  at  least  before  the  demurrer  is  set  down  for 
TheCommon-  *^rg^^^^^^-     I^  is  ^^^y  necessary  to  shortly  state  their  purport 
WEALTH  OF  and  the  points  raised]. 

Under  sec.  84  of    the   Constitution    it   is  provided   that,   in 

case  of  a  transfer  of  a  State  Department  to  the  Commonwealth, 
an  officer  retained  in  the  service  of  the  Commonwealth  shall 
preserve  all  his  "  existing  and  accruing  rights,"  and,  for  the 
calculation  of  his  salary,  it  shall  be  taken  to  be  that  paid  to  him 
by  the  State  at  the  time  of  the  transfer.  Sec.  18  of  the  Cmniiwn' 
wealth  Public  Sei^vice  Act  1902  provides  that  officers  in  the 
Professional  and  General  Divisions  shall  be  paid  such  salaries  and 
wages  in  accordance  with  such  fixed  amounts  or  scales  as  may  be 
prescribed,  but  that  section  of  itself  gives  no  particular  salary. 
Sec  80  {a)  of  that  Act  provides  that  the  Governor-General  may 
make  regulations  for  determining  the  limits  of  salaries  and 
wages  to  be  paid.  The  regulation  made  thereunder  is  Regulation 
100,  made  15th  December,  1902 ;  but  that  only  authorizes  the 
Government  to  pay  officers  at  the  same  rate  as  they  had  from 
the  State ;  it  does  not  make  it  compulsory  on  them  to  pay  the 
same  rate.  Sec.  78  (1)  provides  that: — "Nothing  in  this  Act 
shall  authorize  the  expenditure  of  a  greater  sum  out  of  the  Con- 
solidated Revenue  Fund  by  way  of  payment  of  any  salary  than 
is  from  time  to  time  appropriated  by  the  Parliament  for  the 
purpose."  That  is  an  overriding  section.  It  is  contended  by  the 
other  side  that  sec.  84  of  the  Constitution  gives  the  plaintiff 
an  indefeasible  right  to  receive  the  same  salary  as  he  had  been 
receiving,  so  that  the  Commonwealth  Parliament  would  have  no 
power  to  alter  his  salary.  The  question  is,  what  is  the  meaning 
of  the  words  "  existing  and  accruing  rights  "  in  sec.  84  of  the 
Constitution.  By  sec.  121  of  Victorian  Public  Service  Act 
1890  his  services  might  have  been  dispensed  with  at  any  time. 

The  plaintiff  was  a  member  of  the  non-clerical  division,  and,  by 
sec.  28  of  that  Act,  he  was  to  be  paid  such  salary  as  might  be 
provided  in  the  Annual  Appropriation  Act.  By  sec.  19  of  the 
Victorian  Public  Service  Act  1900,  he  was  entitled  to  receive  a 
salary  equal  to  the  highest  salary  then  payable  to  an  officer  of 
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corresponding  position  in  any  Australian  Colony,  with  the  proviso  H-  C-  ®'  ^' 

1AAQ 

that  this  section  did  not  entitle  him  to  receive  more  than  £156 
per  annum.     For  the  purpose  of  this  demurrer,  it  must  be  held,       bond 
that  the  plaintiff  was  entitled  to  a  salary  of  £150  a  year.     That  xheCommon- 
cannot  be  disputed  in  accordance  with  Miller  v.  The  King,  24   wealth  of 

A.KT.,  150 ;   28  V.L.R.,  530.      Following  that  decision   a  judg-       

ment  has  been  obtained  by  the  plaintiff  on  that  basis,  and  the 
defendant's  contention  is  that,  although  he  has  the  right  to  that 
salary,  his  services  may  be  dispensed  with  at  any  moment.  Sec 
52  (ii.)  of  the  Constitution  provides  that  the  Parliament  shall 
have  exclusive  power  to  make  laws  for  the  peace,  order,  and 
good  government  of  the  Commonwealth  with  respect  to  matters 
relating  to  any  Department  of  the  Public  Service  the  control  of 
which  is  transferred  to  the  Executive  Government  of  the 
Commonwealth ;  but,  if  the  plaintiffs  contention  were  correct, 
any  alteration  of  the  conditions  under  which  a  transferred  officer 
served  a  State  would  be  an  interference  with  his  existing  rights, 
and  therefore  could  not  be  carried  into  effect  by  the  Common- 
wealth Parliament.  It  could  not  have  been  intended  that  his 
existing  rights  should  be  preserved,  not  as  against  the  State,  but 
as  agamst  the  Commonwealth.  "  Existing  and  accruing  rights  " 
cannot  refer  to  salary.  By  sec.  83  of  the  Constitution  it  is 
provided  that  no  money  is  to  be  drawn  from  the  Treasury  except 
under  appropriation,  but  that,  until  the  expiration  of  one  month 
after  the  first  meeting  of  Parliament,  the  Governor-General  in 
Council  may  draw  from  the  Treasury  and  expend  such  moneys 
ai9  may  be  necessary  for  the  maintenance  of  any  transferred 
Department.  After  that  month,  Parliament  is  to  provide  for  the 
payment  of  the  salary,  and  therefore  it  has  control  over  the 
money.  By  inference  that  shows  that  these  words  were  not 
intended  to  include  salaries  under  sec.  84.  The  plaintift's  exist- 
ing rights  as  against  the  State  were  to  be  paid  a  salary,  to  a 
year's  leave  after  20  years  service,  and  not  to  be  sent  out  of  the 
State ;  but  it  could  not  be  intended  that  the  Commonwealth 
Government  should  not  have  the  right  to  send  him  out  of  the 
State  if  the  exigencies  of  business  required  it.  Some  limitation 
muHt  be  placed  on  the  words.  The  mere  fact  of  putting  all  on 
the  same  footing  must  interfere  with  someone's  existing  rights. 
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H.  C.  OF  A.   Sec.   85  (iv.)  of  the   Constitution  provides  that   the  Common- 
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wealth  shall,  at  the   dat«  of  the  transfer,  assume   the   current 
' — • — '  .       .  . 

Bond       obligations  of  the  State  in  respect   to  transferred  departments, 

The  Common-  ^^^  there  are  certain  provisions  in  sec.  84  as  to  pensions ;  but 

WEALTH  OF   there  are  no  words  firiving  a  transferred  officer  the  same  rights 
Australia.  .  ,       /^  o. 

against  the  Commonwealth  as  he  had  against  the  State.     The 

words  "  shall  preserve  all  his  existing  and  accruing  rights "  in 
sec.  60  of  the  Commonwealth  Public  Sei^vice  Act  refer  to  the  time 
of  the  passing  of  the  Constitution  on  the  9th  July.     The  Vic- 
torian Pvhlic  Service  Act  1900,  which  increased  the  plaintiffs 
salary,  came  into  force  on  the  27th  December,  1900.     The  transfer 
of  the  department  in  which  the  plaintiff  was  engaged  was  in 
1901.     Sec.  84  of  the  Constitution  gives  no  date   as  to   when 
the  plaintiffs  existing  and  accruing  rights  are  to  be  determined  ; 
but  it  is  submitted  that  it  is  to  be  at  the  time  of  the  passing  of 
the  Constitution  Act,  so  that  State,  after  the  passing  of  that  Act, 
could  not  give  its  servants  privileges  they  would  not  otherwise  have 
had.     It  was  not  contemplated  that  rights  were  to  be  dealt  with  so 
as  to  injuriously  affect  the  Commonwealth.     It  could  not  have 
been  intended  to  take  away  the  power  of  the  purse  from  the 
Commonwealth  Parliament  with  regard  to  transferred  officers, 
and  therefore  the  words  "  existing  riglits "  cannot  include  the 
right  to  continue  to  receive  salary  at  a  fixed  rate,  and  to  be 
employed  in  a  particular  State.     The  existing  right  was  to  be 
paid  a  certain  salary  until  either  the  State  or,  after  the  transfer, 
the  Commonwealth  Parliament  had  done  something  to  interfere 
with  that  right.     Having  regard  to  sec.  83  of  the  Constitution 
it    would    be    extraordinary    if    it    were    intended    to   include 
something   which   amounted   to  a  specific  appropriation  of  the 
amount  of  the  salaries  transferred  officers  were  receiving  in  the 
different  States.     The  only  contract  entered  into  with  the  plaintiff 
was  that,  if  he  perfonned  his  work,  he  would  be  paid  if  Parlia- 
ment voted  the  money.     Chwrchwaixl  v.  Tlie  Qiieen,  L.R.  1  Q.B. 
173. 

The  question  was  raised  whether  more  than  one  counsel  could 
be  heard  on  each  side. 

Griffith,    C.J.      In   England  at  Common  Law  one  counsel 
only  was  heard,  but  in  Chancery  it  was  the  practice  to  hear  two 
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counsel.   The  hearing  of  only  one  counsel  was  a  perfectly  arbitrary  H.  C.  ov  A. 

rule,  and  as  demurrers  will  generally  raise  important  questions, 

I  think  it  better  to  adopt  the  practice  of  hearing  two  counsel,        bond 

which  is  the  practice  in  Queensland.  Thk  Common- 

wealth OP 

A  CSTR  A.LI  A. . 

I8(iac8,   K.C.     It    is    not    necessary    to   decide    whether  the       

Commonwealth  Parliament   can  or  cannot  take   away   a  right 
because  it  has  not  done  so  in  this  case.     Sec.  6  of  the  Coinmon- 
wecUth  Public  Service  Act  1902  provides  that  every  officer  in  a 
transferred   department    is    to    preserve    all    his   existing  and 
accruing  rights.     This  matter  must  be  argued  on  the  assumption 
that  Parliament  has  not  only  not  assumed  to  take  away  rights, 
but   has   declared   that   they   shall   continue.     If  there  were   a 
Regulation  taking  away  rights,  the  plaintiff  might  be  forced  to 
argue  that  such  regulation  was  ultra  vires,  but  that  is  not  so. 
If  the  plaintiff  can  show  that  this  is  an  existing  right  under  sec. 
84  of  the  Constitution  he  is  entitled  to  judgment,  apart  from 
the  powers  of  the  Commonwealth  Government.     Although  the 
State  paid  the  plaintiff  only   £132   a  year,    the   State    Court 
decided  that  he  had  a  right  to  £150  a  year,  and  the  Full  Court, 
on  the  authority  of  Miller  v.  The  King  (supra),  dismissed  the 
appeal.     The  plaintiff  is  entitled  to  £150  a  year  as  long  as  he  is 
in  the  service  of  the  Commonwealth.     Neither  sec.  17  nor.  sec. 
18  of   the  Commonwealth  Public  Service  Act   1902   fixes  the 
amount  of  the  salary,  but  sec.  19  does  fix  the  amount.     Officers 
would   have  no  right  to  be  paid   any  salary  until  the  Appro- 
priation Act  was  passed,  but  no  such  Act  is  necessary  for  fixing 
the  amount  of  a  salary.      An  Appropriation  Act  is  necessary  for 
making  the  money  legally  available,  but  a  declaration  of  right 
can  be  asked  for  although  there  has  been  no  Appropriation  Act. 
Sec.  60  of  the  same  Act  is  an  expression  of  intention  to  preserve 
existing  rights.     The  Auditor-General  would  see  that  the  money 
was  legally  available.     By  sec.  69  of  the  Constitution  certain 
departments  are  to  be  transferred  on  dates  to  be   proclaimed. 
Under  sec.  84  of  that  Act  the  Commonwealth  might  retain  none 
of  the  State  officers,  but  every  officer  not  retained  has  any  rights 
he  may  have  against  the  State  retained.     An  Appropriation  Act 
is  not  necessary  for   the   purpose  of  determining  rights.     The 
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H.  a  OF  A.  KiTig  V.  Fisher ;  The  King  v.  BuU  (1903)  A.C.,  158.     Sec.  31  of 

^ [^       the  Audit  Act  1901  provides  that  no  money  shall  be  drawn  from 

Bond       the  Ciommonwealth  Public  Account  except  in  the  manner  pro- 

Thk  COMMON.  ^^^^^  ^y  ^^^^  '^^^'     ^^^'  ^^  ^^  ^^®  Constitution  provides  that 

WEALTH  OF  all  monevs  are  to  form  one  Consolidated  Revenue  Fund,  and 
Australia. 

sec.  83  provides  that  no  money  shall  be  drawn  from  the  Treasury 

except  under  appropriation  made  by  law,  but  in  this  case  the 
amount  is  certain,  and  a  declaratory  order  can  be  made,  although 
no  order  for  payment  can  be  made  until  the  money  has  been 
appropriated.  Barraclough  v.  Brown  (1897)  A.C.,  at  p.  623. 
Sec.  19  of  the  Commonwealth  Public  Service  Act  1902  provides 
that  an  officer  is  to  receive  payment  in  accordance  with  the 
amount  fixed.  Regulation  100  is  an  interim  provision,  and 
means  that,  until  grading  has  been  done  all  over  the  Common- 
wealth, an  officer  is  to  receive  the  same  salary  as  he  did  in  the 
State.  At  the  moment  the  Commonwealth  came  into  existence 
there  was  a  cleavage,  and  the  rights  were  ascertained  as  to 
salary,  pension  rights,  &c.  If  a  man's  salary  could  be  cut  down 
without  the  intervention  of  Parliament,  his  pension  right  might 
be  greatly  affected.  Under  Sec.  19  of  the  Victorian  Public 
Service  Act  1900  the  plaintiiF  is  entitled  to  £150  a  year.  That 
was  an  existing  right  when  he  came  into  the  Commonwealth 
service,  and  he  is  entitled  to  payment.  Fisher  v.  ITie  QueeUy  26 
V.KR,  at  pp.  794,  797.  Parliament  may  say  that  it  will  not 
pass  the  money,  but  it  is  not  going  to  consider  the  position  of 
every  officer. 

Mitchell  in  reply. 

Cur.  adv.  vidt. 

Griffith,  C. J.,  read  the  following  judgment.  The  Constitution 
provided  (sec:  69)  that  on  a  date  or  dates  to  be  proclaimed  by  the 
Governor-General  the  following  departments  of  the  public  service 
of  each  State  should  become  transferred  to  the  Commonwealth, 
namely — Posts,  telegraphs,  and  telephones ;  naval  and  military- 
defence  ;  light-houses,  light-ships,  beacons,  and  buoys ;  and  quar- 
antine ;  and  that  the  departments  of  Customs  and  Excise  in  each 
State  should  become  transferred  to  the  Commonwealth  on  its 
establishment.     Section  84  provided  that  when  any  department 
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of  the  public  service  of  a  State  should  become  transferred  to  the  H-  ^-  ^^  '^• 
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Commonwealth  all   officers  of    the   department   should   become       v_// 

subject  to  the  control  of  the  Executive  Government  of  the  C!om-       Bond 

monwealth ;  that  any  such  officer  who  was  not  retained  in  the  xheCommon- 

fiervice  of  the  Commonwealth  should,  unless  he  were  appointed  to   wealth  of 

A  USTItA  LI  A  • 

some  other  office  of  equal  emolument  in  the  public  service  of  the        

Stat«,  be  entitled  to  receive  from  the  State  any  pension,  gratuity, 
or  other  compensation  payable  under  the  law  of  the  State  on  the 
Abolition  of  his  office ;  and  that  any  such  officer  who  should  be 
retained  in  the  service  of  the  Commonwealth  should  preserve  all 
hifi  existing  and  accruing  rights,  and  should  be  entitled  to  retire 
from  office  at  the  time,  and  on  the  pension  or  retiring  allowance, 
which  would  have  been  permitted  by  the  law  of  the  State  if  his 
service  with  the  Commonwealth  had  been  a  continuance  of  his 
service  with  the  State.  Then  followed  provisions  regulating  the 
payment  of  such  pensions  or  allowances  and  the  apportionment 
of  the  amounts  between  the  State  and  the  Commonwealth.  Upon 
the  transference,  therefore,  of  a  department  of  a  State  to  the 
Commonwealth,  the  rights  of  the  officers  of  the  department  were 
to  be  definitely  ascertained  and  settled.  They  might  be  "  retained  " 
in  the  service  of  the  Commonwealth,  in  which  case  they  were  to 
retain  "  all  their  existing  and  accruing  rights  " ;  or  they  might  be 
"  not  retained,"  in  which  case,  unless  appointed  to  an  office  of 
equal  emolument  in  the  State,  they  were  to  be  treated  as  State 
officers  whose  offices  had  been  abolished. 

The  date  appointed  for  the  transference  of  the  Post  and  Tele- 
graph Departments  of  the  States  to  the  Commonwealth  was  1st 
March,  1901.  On  that  date,  therefore,  the  rights  of  the  several 
officers  in  those  departments  were  to  be  determined. 

The  plaintiiF  was  at  the  date  of  the  transfer  an  officer  of  the 
Post  and  Telegraph  Department  of  the  State  of  Victoria.  He 
was  retained  in  the  service  of  the  Commonwealth,  and  thereupon 
he  preserved  all  his  "  existing  and  accruing  rights."  He  claims 
to  have  been  entitled  at  that  time  to  receive  a  salary  at  the  rate 
of  £150  per  annum,  and  to  be  still  entitled  to  receive  a  salary  at 
the  same  rate  from  the  Commonwealth.  He  has,  how^ever, 
actually  been  paid  at  the  rate  of  £132  per  annum  only,  and  this 
action  is  brought  to  enforce  his  right  to  the  difference.     It  was 


22  HIGH   COURT  [1903. 

H.  C.  OP  A.   stated  in  argument  that  he  was,  at  the  time  of  the  transfer,  in 

actual  receipt  of  the  smaller  sum  only,  and  that  the  Commonwealth 

Bond        Government  have  continued  to  pay  him  at  the  same  rate.     His 

T     c\mon.  ^^^"^  ^^  based  in  the  first  place  on  the  provision  of  the  Constitu- 

wEALTH  OF   tiou  already  referred  to,  and  in  the  second  place  on  the  provisions 

AlTSTItALiIA 

'  of  the  Commonwealth  Public  Service  Act  1902  (No.  5  of  1902), 

which  came  into  operation  on  1st  January,  1903. 

The  defendants  demur  to  the  statement  of  claim,  substantially 
on  the  grounds  that  the  Constitution  does  not  confer  on  the 
plaintiff  any  enforceable  right  such  as  that  claimed  under  it,  and 
that,  regarding  his  claim  as  based  on  the  Public  Service  Act,  it  is 
not  enforceable  in  a  Court  of  law  by  reason  of  the  provisions  of 
sec.  78  (1)  of  that  Act,  which  provides  that: — "  Nothing  in  this 
Act  shall  authorize  the  expenditure  of  any  greater  sum  out  of 
the  Consolidated  Revenue  Fund  by  way  of  payment  of  any 
salary  than  is  from  time  to  time  appropriated  by  the  Parliament 
for  that  purpose."  This,  it  is  contended,  is  an  overriding  section, 
the  effect  of  which  is  that,  whatever  rights  to  salary  are  conferred 
by  the  Act,  they  are  subject  to  the  condition  that  a  sum  shall 
have  been  appropriated  by  Parliament  from  time  to  time  for 
payment  of  the  salary  at  the  rate  claimed. 

This  section,  however,  has  no  operation  upon  the  existing  rights, 
whatever  they  are,  which  are  declared  by  the  Constitution  to  be 
preserved.     Tliat  provision  of  the  Constitution  operates,  in  my 
opinion,  as  a  charge   upon   the   Commonwealth   Revenue   of  a 
sufficient  sum  to  give  eiFect  to  it,  and  as  a  sufficient  authority  to 
the  Executive  Government  of  the  Commonwealth  to  make  the 
necessary  payments   to   the   persons   entitled   to   receive   them. 
What,  then,  were  the  "  existing  rights "  of  the  plaintiff  as  an 
officer  of  the  State  of  Victoria  at  the  time  of  the  transfer  ?     It 
is  alleged  in  the  statement  of  claim  as  a  fact,  and  admitted,  so 
far  as  the  allegation  is  one  of  fact,  by  the  demurrer,  that  he  was 
then  entitled  under  the  Public  Service  Acts  of  Victoria  to  receive 
a  salary  in  respect  of  his  service  as  such  officer  at  the  rate  of 
£150  per  annum.     So  far  as  this  is  an  allegation  of  a  matter  of 
law,   there   is  probably  no  admission  binding  upon  the  Court. 
But  it  has  been  decided  by  Madden,  C.J.,  and  by  the  Supreme 
Court  of  Victoria  on  appeal,  in  a  litigation  between  the  present 
plaintiff  and  the  Government  of  Victoria,  that  the  allegation  is 


1  C.L.R.]  OF  AUSTRALIA.  23 
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appealed  from,  and  its  correctness  is  not  now  impeachable  as  v_^ 
between  the  plaintiff  and  the  State  of  Victoria.  This  Court  bond 
would,  I  think,  in  any  case,  be  reluctant,  as  a  general  iTile,  to  put  xhbCommon- 

a  different  construction  upon  the  Statutes  of  a  State  from  that   wealth  of 

^                             ,                                   J         i_      Australia. 
which  the  Supreme  Court  of  the  State  itself  has  declared  to  be       

their  true  construction ;  at  any  rate,  unless  its  decision  were  directly 
invited  by  way  of  appeal,  either  from  the  same  Court  or  from  the 
Supreme  Court  of  another  State  in  a  case  involving  the  construc- 
tion of  identical  words.  But  I  am  relieved  from  the  considera- 
tion of  any  such  question,  and  am  asked  to  deal  with  the  case  on 
the  basis  that  the  plaintiff  would,  if  he  had  continued  in  the  State 
service,  have  been  entitled  to  receive  a  salary  at  the  rate  of  £150 
per  annum  until  that  salary  was  reduced  by  some  authority 
competent  under  the  State  laws  to  make  the  reduction.  I  may, 
however,  be  permitted  to  say  for  myself  that  I  cannot  see  any 
ground  for  doubting  the  correctness  of  the  decision. 

For  the  defendants  it  is  contended  that  the  term  "existing 
rights  "  refers  only  to  pensions,  and  does  not  extend  to  a  right  to 
receive  a  salary.  On  this  it  may  be  remarked  that  the  word 
"  accruing "  seems  especially  apt  to  deal  with  an  inchoate  but 
incomplete  right  to  a  pension,  while  the  term  "  existing  "  would 
prirad  facie  appear  to  cover  both  a  completely  earned  right  to 
a  pension  and  whatever  other  rights  the  officer  might  have. 
Now,  what  are  the  rights  of  an  officer  in  the  Public  Service  ? 
Are  they  different  from  the  rights  of  any  other  person  who  is  in  the 
service  of  another,  except  so  far  as  a  difference  is  made  by  statute  ? 
In  my  opinion  a  public  servant,  like  any  other  servant,  is  entitled 
as  against  his  employer  to  receive  remuneration  for  his  services 
at  the  rate  agreed  between  them,  whether  the  terms  of  that 
agreement  are  to  be  made  out  from  a  statute  or  from  a  written 
or  verbal  agreement  or  otherwise.  Further,  when  the  rate  of 
remuneration  has  once  been  fixed,  it  is  presumed  to  continue  at 
the  same  rate  so  long  as  the  engagement  lasts,  unless  otherwise 
stipulated  by  the  original  agreement  or  by  a  fresh  agi'eement 
(still  using  that  term  as  potentially  including  a  statute).  If  it  is 
a  condition  of  the  existing  agreement  that  it  may  be  terminated 
by  either  party  at  will  or  on  the  happening  of  a  particular  event, 
or  that  its  terms  may  be  altered  by  a  superior  authority,  then 
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H.  C.  OF  A.  the  rights  of  the  servant  are  to  that  extent  conditional  and  not 
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absolute.     The  rights  of  a  public  servant  or  any  other  servant 

Bond        are,  in  my  opinion,  in  this  respect  analogous  to  the  rights  of  any 

ThbComhon-  ^^^^^  person  under  agreement  with  another.     If  the  rights  of  a 

WEALTH  OF  superfor  owner  of  lands  are  transferred  by  competent  authority 
Australia.        ^  .  ,     ,  */  r  •/ 

to  another  superior,  the  existing  tenures  of  the  lands  held  under 

him  being  declared  to  be  preserved,  it  could  hardly  be  contended 
that  the  new  superior  would  have  as  against  the  tenants  either 
greater  or  lesser  rights  or  obligations  than  his  predecessor  had. 

In  my  judgment,  therefore,  the  existing  rights  of  the  plaintiff 
at  the  time  of  the  transfer  included  a  right  to  be  continued  in 
the  service  of  the  State  until  his  engagement  was  lawfully 
terminated,  and  a  right  to  continue  to  receive  a  salary  at  the 
then  existing  rate  until  that  rate  was  lawfully  reduced  by  a 
competent  authority.  It  was  contended  for  the  plaintiff  that 
this  latter  qualification  ought  not  to  be  added,  because,  it  was 
said,  the  preservation  of  his  existing  rights  precludes  any  such 
reduction.  It  is  not,  however,  necessary,  and,  not  being  necessary, 
it  is  certainly  not  desirable,  to  consider  this  question  in  the 
present  case.  For  it  is  not  suggested  that  any  action  has  up  to 
the  present  time  been  taken  by  any  competent  authority  to 
make  any  reduction.  Nor  is  it  necessary  to  consider  what,  if 
any,  is  the  competent  authority  to  make  it. 

For  these  reasons  I  am  of  opinion  that,  upon  the  facts  as 
alleged,  the  plaintiff  is  still  entitled  to  receive  a  salary  at  the 
rate  of  £150  per  annum. 

It  therefore  becomes  unnecessary  to  consider  the  question 
raised  under  sec.  78  of  the  Public  Service  Act.  I  think  it  right, 
however,  to  say  that,  as  at  present  advised,  there  appears  to  me 
to  be  an  essential  difference  between  an  obligation  which  is  in- 
complete by  reason  of  the  non-fulfilment  of  a  condition  attached 
by  law  to  the  obligation  itself,  and  an  obligation  which,  although 
complete,  is  not  enforceable  by  pix)cess  of  a  Court  of  law  by 
reason  of  Constitutional  considerations  affecting  the  character  or 
status  of  the  public  autliority  against  whom  it  is  desired  to 
establish  it. 

Solicitors  for  plaintiff :   Righy  &  Fielding. 

Solicitor  for  defendant  :  Powers^  Crown  Solicitor  for  the 
Commonwealth. 
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[HIGH  COURT  OF  AUSTRALIA]. 

D.  &  W.  MURRAY  &  Co.  Ltd.       .        .        .      Appellants; 
Plaintiffs, 

AND 

THE  COLLECTOR  OF  CUSTOMS  .      Respondent. 

Defendant. 

on  appeal  from  the  supreme  COURT  OF 
WESTERN  AUSTRALIA. 

The  CommomceaUh  of  Au9tralia  Constitution  Act  (63  <fe  64  Vict,  c.  12)— The  Con-   H.  C.  of  A. 
itittUion,  sees.  92,  95—Cu9tomH  Tariff  {No.  14  of  1902),  aecs.  4,  5—Custom«         1903. 

Duties  Act  ( W.A.)  (1  Edio,  VII.,  Xo.  3)  sec.  1.  "— v-^ 

Dec.  8  9. 
Wtstem  Australian  Parliament — Power  to  impose  Duties — Goods  of  Australian         _2 *S' 

Origin — Imposition  of  Duties  on  Foreign  Goods — Duties  imposed  by  Parliament    Griffith,  C.J., 

of  Western  Australia  on  goods  of  Australian  origin  higher  than  rate  prescribed    O'Connor,  J  J. 

071  like  goods  of  Foreign  origin  by  Federal  Parliament — Bate  of  Duty  on  Foreign 

Goods  to  be  computed  according  to  Western  Australian  tariff— **  Like  Goods y*^ 

meaning  of. 

The  power  of  the  Parliament  of  Western  Australia  under  sec.  95  of  the 
Constitution  to  tax  goods  by  way  of  customs  duties  is  as  unfett-ered,  so  far  as 
regards  the  description  of  goods  to  be  taxed,  as  it  was  before  the  establishment  of 
the  Commonwealth ;  but  the  duties,  as  prescribed  by  that  Parliament,  do  not 
attach,  by  virtue  of  the  Western  Australian  Tariff  Act,  to  goods  which  are 
imported  from  beyond  the  limits  of  the  Commonwealth. 

The  imposition  of  duties  on  foreign  goods  is  within  the  exclusive  authority 
of  the  Parliament  of  the  Commonwealth.  The  3rd  paragraph  of  sec.  95  of  the 
Constitution  is  to  be  read  as  a  governing  enactment  qualifying  the  construction  of 
every  Federal  tariff.  Its  effect  is,  that  if  the  rates  imposed  by  the  Western  Aus- 
tralian tariff  on  any  goods  of  Australian  origin  are  higher  than  the  rates  prescribed 
by  the  Federal  tariff  upon  the  importation  of  like  p^oods,  that  tariff  is  to  be  read 
in  Western  Australia  as  if  the  higher  rate  were  prescribed  by  it.  The  taxation  of 
foreign  goods  is  therefore  the  act  of  the  Parliament  of  the  Commonwealth,  and  not 
of  the  Parliament  of  Western  Australia. 

The  expression  **  like  goods"  in  sec.  95  is  merely  a  term  of  comparison  ;  it 
includes  such  goods  of  non- Australian  origin  as  are  of  the  same  description  as  the 
goods  mentioned  in  the  Western  Australian  tariff,  and  is  not  limited  to  goods  of  a 
class  which  is  presently  of  Australian  origin. 

Appeal  from  the  Supreme  Court  of  Western  Australia. 
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H.  C.  OF  A.       This   action  was   brought  in  the  Supreme  Court  of  Western 

1QQO 

Australia  for  the  recovery  of  money  paid  under  protest  by  the 

Murray  &    plaintiffs  to  the  Customs  Department  as  duty  on  certain  goods 

^^'         imported  by  them  into  Western  Australia  from  beyond  tlie  limits 

CoLLKCTOBOF  of  thc   Commouwcalth,   such   goods   being   of   descriptions   not 
Customs.  ■%  i»  ^ 
presently  manufactured  or  produced  within  the  Commonwealtli. 

There  was  also  a  claim  for  interest  on  such  money.     By  the 

Western  Australian   Cu^itorns  Tarif{l  Edw.  VII.,  No.  3)  a  duty 

was  imposed  on  such  goods  at  a  higher  rate  than  was  imposed 

on  goods  of  a  like  description  by  the  Federal  Customs  Tarijf  1902, 

and  duty  w^as  claimed  and  collected  on  the  goods  at  the  higher 

rate. 

On  the  hearing  before  McMillan,  J.,  judgment  was  given  for 
the  plaintiffs,  and  that  judgment  was,  on  appeal,  reversed  by  the 
Full  Court,  consisting  of  Stone,  C.J.,  and  Parker,  J.  From  the 
judgment  of  the  Full  Court  the  plaintiffs  now  appealed  to  the 
High  Court. 

For  the  purposes  of  the  appeal  it  was  agreed  that  all  the  goods 
in  question  should  be  taken  as  having  been  directly  imported 
into  Western  Australia  from  beyond  the  limits  of  the  Common- 
wealth. 

Pilkingtoii  (with  him  2^orthrnore)  for  appellants.  The  question 
of  law  arises  under  sec.  95  of  the  Constitution.  Under  the  powers 
conferred  by  that  section  the  Parliament  of  Western  Australia 
passed  the  Act  1  Edw.  VII.  (No.  3)  reimposing  all  duties  then  in 
force  in  Western  Australia.  That  Act  came  into  operation  after 
the  date  of  the  imposition  of  uniform  duties  of  Customs.  The 
Western  Australian  Act,  which  so  reimposed  the  original  tariff, 
contains  provision  for  a  higher  duty  being  paid  upon  the  goods  in 
(juestion  than  was  imposed  by  the  Federal  tariff  on  like  goods,  and 
the  question  is,  whether,  upon  that  state  of  facts,  the  local  tariff 
imposes  such  higher  duty.  The  intention  of  the  framers  of  the 
Constitution  as  to  the  construction  of  sec.  95  is  to  be  gathered 
from  the  sections  preceding  it.  Sec.  86  gives  the  Executive  Govern- 
ment of  the  Commonwealth  power  to  collect  and  control  duties  of 
Customs,  and  sec.  88  provides  that  uniform  duties  of  Customs  shall 
be  imposed  within  two  yeai-s  after  the  establishment  of  the  Com- 
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monwealth.     These  duties  were  in  fact  imposed  by  the  Customs  H.  C.  of  a. 

Tariff  1902,  which  provides,  in  sec.  4,  that  uniform  duties  of  ^ 

Customs  should  be  deemed  to  liave  been  imposed  as  from  the  8th    Murray  & 

October,  1901,  and  after  that  the  power  of  imposing  such  duties         ^^' 

became  exclusively  the  rifi:ht  of  the  Executive  Government  of  the  Collector  of 

•^             ^^                           .                .         i»      1                       Customs. 
Commonwealth,  inter-state  f reetrade  being  provided  for  by  sec.  92        

of  the  Constitution.  Sec.  93  of  the  Constitution  shows  clearly  the 
meaning  of  the  words  "imported"  and  "passing  into";  "imported" 
being  used  in  regard  to  goods  coming  from  abroad,  and  "  passing 
into  "  being  used  when  the  goods  pass  from  one  State  into  another 
State.  The  meanings  of  those  expressions  are  pointed  out  in  Quick 
and  Garran's  "  Constitution  of  the  Commonwealth,"  p.  859.  Sec. 
95  begins  by  giving  a  limited  right  to  the  Parliament  of  Western 
Australia  to  impose  certain  duties  of  Customs  on  goods  passing  into 
that  State,  and  not  originally  imported  from  beyond  the  limits  of 
the  Commonwealth,  that  is  power  to  impose  duties  of  Customs 
upon  goods  of  Australian  origin. 

The  intention  was  to  give  a  power  of  imposing  eiFective  duties 
upon  goods  of  Australian  origin  passing  into  Western  Australia 
from  any  of  the  Eastern  States.  If  the  section  had  stopped  there 
it  might  have  worked  an  injustice  by  empowering  Western 
Australia  to  place  a  higher  duty  on  an  article  manufactured  in 
the  Eastern  States  than  that  imposed  by  the  Federal  tariff  upon 
a  foreign  article.  In  order  to  prevent  that,  it  was  enacted  by  the 
third  paragraph  of  sec.  95  that,  when  the  duty  on  any  goods  under 
this  section  is  higher  than  the  Commonwealth  duty  on  like  goods, 
then  such  higher  duty  shall  be  collected  on  the  goods  when 
imported  into  Western  Australia.  That  provision  put  an  end  to 
that  danger  by  enacting  that  the  foreign  article  should  pay  the 
same  duty  as  a  State-grown  or  State-manufactured  article  passing 
into  Western  Australia.  The  power  of  the  Western  Australian 
Parliament  was  limited  to  imposing  duties  upon  Australian  goods ; 
no  goods  could  be  subject  to  any  duty  under  the  Western  Aus- 
tralian law  unless  they  were  of  Australian  origin. 

Then  the  third  paragraph  was  enacted  to  be  correlative  to  that, 
and  to  impose  upon  similar  goods  coming  from  abroad  a  like 
duty.  The  primary  meaning  of  the  words  of  the  section  is  that 
no  goods  can  be  subject  to  a  tax  under  either  the  1st  or  3rd 
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H.  C.  OF  A.  paragraphs  of  the  section  unless  they  are  themselves  goods  of 
Australian  origin,  or,  if  not,  unless  like  goods  of  Australian  origin 
Murray  &    in  fact  exist. 

^'  [Griffith,  C.J. — Is  not  that  going  too  far  ?] 

Collector  OF      [O'CoNNOR,  J. — Then  there  would  have  to  be  an  inquiry  as  to 
Customs.  .     .  j  • 
whether  goods  of  the  same  description  are  or  are  not  produced  m 

Australia.] 

[Griffith,  C.J. — And  if  the  production  of  those  goods  in 
Australia  ceased,  would  the  duty  cease  ?  I  have  seen  rice  mills 
at  work  in  Australia,  but  I  do  not  know  of  any  now.] 

[Barton,  J. — There  were  cotton  mills  in  Queensland,  which 
may  work  again  at  any  moment.     Suppose  there  were  only  one 
cotton  mill,  would  the  duty  be  dependent  on  the  operation  of 
that  mill  ?] 
,  The  words  are  capable  of  that  meaning.      The  first  paragraph 

of  the  section  is  clearly  enacted  to  limit  the  duties  to  goods  of 
Australian  origin,  the  third  paragraph  is  intended  to  be  corre- 
lative to  the  first  paragraph,  so  that  you  only  have  goods  of 
Australian  origin  on  one  side  and  goods  similar  to  them  on  the 
other.  If  this  were  not  so,  the  third  paragraph  would  give  an 
indirect  power  to  Western  Australia  to  tax  foreign  goods.  That 
is  entirely  contrary  to  the  intention  of  the  Constitution,  and 
»  would   give   the    Western   Australian   Parliament  a  co-ordinate 

power  with  the  Federal  Parliament  to  tax  foreign  goods.  This 
con.struction  fully  carries  out  the  express  intention  of  the  Act,  and 
the  Court  will  endeavour  if  possible  so  to  construe  it.  The 
Caledonian  Railway  Co.  v.  The  North  BAtish  Railway  Co.,  (1881) 
6  App.  Cas.,  114.  The  difiiculty  in  this  case  arises  because  of  the 
peculiar  combination  of 'the  words  "  goods  passing  into  that  State 
and  not  originally  imported  from  beyond  the  limits  of  the 
Commonwealth,"  if  those  words  were  not  joined  by  "  and  "  the 
meaning  would  be  plain. 

[Barton,  J. — Do  you  think  there  is  any  difference  when  read- 
ing that  section  with  or  without  the  "  and "  ?  If  I  might  be 
permitted  to  give  an  opinion,  I  should  say  that  the  conjunction 
was  placed  there  to  make  the  reading  a  little  more  easy.  Supposing 
the  Parliament  of  Western  Australia  imposes  a  duty  upon  some- 
thing not  yet  produced  in  Australia,  is  such  imposition   invalid, 
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and,  if  so,  does  the  right  to  impose  that  duty  arise  subsequently  H.  C.  of  A. 
if  the  goods  are  subsequently  produced  ?] 

There  would  be  no  duty  in  operation.     If  we  take  an  article   Murray  & 

admittedly  not  manufactured  in  Australia,  and  read  the  name  of  ^ 

that  article  into  sec.  95  in  the  place  of  the  word  "goods,"  that ^^J^^^^^ ^' 

^  ^  Customs. 

section  gives  no  power  to  the  Western  Australian  Parliament  to       

impose  a  duty  on  such  goods. 

[O'Connor,  J. — Must  you  not  read  the  word  "  imposed  "  into 
that  section  to  fully  illustrate  your  example  ?  You  would  have 
to  read  it  this  way — "  If  at  any  time  during  the  first  five  years 
the  duty  imposed  on  any  buttons  under  this  section,  &c."] 

It  is  carefully  omitted  from  the  Act. 

[Barton,  J. — Does  not  that  word  "  imposed  "  in  that  section 
contemplate  the  Commonwealth  altering  its  duties  ?  Was  it 
necessary  for  the  draftsman  to  insert  it  after  the  first  portion  of 
the  section  ?] 

It  is  contended  that  if  we  read  into  that  section  the  name  of 
any  goods  which  are  not  manufactured  in  Australia,  Western 
Australia  can  impose  no  duty  upon  them.  Take  cotton  piece 
goods.  At  the  present  time  the  Western  Australian  Parliament 
cannot  impose  a  duty  upon  cotton  piece  goods  which  could  be 
collected,  because  they  are  not  produced  in  the  Commonwealth. 

[Barton,  J. — Your  construction  raises  this  difficulty.  There 
would  be  a  necessity  of  holding  protracted  inquiries  for  the 
purpose  of  finding  out  whether  or  not  some  small  number  of  men 
might  or  might  not  be  making  buttons  out  of  bone  in  Australia.] 

The  diflSculty  w^hich  might  arise  would  be  small,  and  anyone 
manufacturing  for  business  purposes  would  certainly  let  the 
Customs  authorities  know.  The  Legislature  could  never  have 
intended  to  give  to  Western  Australia  the  power  to  tax  goods 
which  never  had  been  and  never  can  be  manufactured  in  Aus- 
tralia It  might  not  be  invalid  under  the  powers  of  the  Coiifiti- 
tutioTi  Act,  but  it  would  not  impose  any  operative  ta-ritf,  and 
consequently  paragraph  3,  which  is  intended  to  impose  a  cor- 
relative duty,  could  not  come  into  operation. 

[Griffith,  C.J. — No  goods  are  taxable  under  the  Western  Aus- 
tralian tariflf  unless  they  are  goods  of  Australian  origin.  Is  there 
anything  to  prevent  the  Parliament  of  Western  Australia  from 
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H.  C.  OF  A.  including  goods  in  their  tariff  merely  because  goods  of  that  class 

1903  i» 

are   not  presently  manufactured  in  Australia  ?     The  State  Act 

Murray  &   operates  simply  as  a  tax  upon  those  goods  if  produced  in  Australia, 

^^'         and  afterwards  passing  into  Western  Australia.     That  being  so, 

CoLLBCJTOR  OF  what  are  "  like  goods  "  ?1 
Customs. 

It  means  that  the  Western  Australian  Parliament  has  power  to 
impose  duties  on  goods  of  Australian  origin.  But  there  must  be 
goods  upon  which  to  impose  the  duty  before  the  duty  is  imposed. 

Buii,  K.C.,  with  him  F.  M.  Stone,  for  the  respondent.  The 
construction  of  the  section  is  simple.  If  the  duty  imposed  under 
the  local  Act  is  higher  tlian  the  Commonwealth  duty  imposed 
upon  the  importation  of  similar  goods  from  abroad,  whether 
similar  goods  are  produced  in  Australia  or  not,  the  higher  duty 
shall  prevail.  The  question  of  duty  in  every  case  is  to  be 
determined  by  comparing  the  Commonwealth  tariff  w^th  the  local 
tariff  under  the  first  portion  of  sec.  95.  To  give  effect  to  the 
appellant's  contention,  before  these  goods  could  be  taxed  it  would 
be  necessary  to  consider — (a)  are  similar  goods  produced  within 
the  Connnonwealth,  (6)  are  they  capable  of  being  so  produced, 
and  {c)  are  they  when  so  produced  brought  into  this  State. 
"  Like  goods  "  is  clearly  the  description  of  the  goods  of  the  same 
class  as  are  spoken  of  in  tlie  W^estern  Australian  tariff,  irrespec- 
tive of  where  they  come  from.  If  sugar  were  imported,  the  simple 
test  would  be  to  see  which  tariff  imposed  the  higher  duty  on  sugar, 
and  that  duty  would  be  collected.  Everything  will  be  presumed 
against  an  interpretation  whicli  would  make  the  answer  to  the 
question  of  what  duty  is  payable  dependent  upon  outside  facts. 
It  could  not  have  been  intended  that  the  Collector  of  Customs 
was  to  have  knowledge  of  every  manufacture  how^ever  small. 

He  could  not  be  expected  to  ascertain  whether  any  particular 
goods  are  produced  or  capable  of  being  produced  in  some  part  of 
Australia.  Sub-sec.  3  of  sec.  95  may  appear  to  go  a  little  beyond 
what  was  originally  intended,  but  it  is  clear  that  the  Legislature 
made  no  attempt  there  to  distinguish  between  goods  produced  or 
not  produced  in  Australia. 

It  would  be  idle  to  deny  that  this  State  can  only  tax  what  we 
call  Australian  goods.     " Goods"  in  the  third  paragraph  refers  to 
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foreign  goods ;  you  must  read  in  the  word  "  imposed  "  after  tlie  H-  C.  of  A. 
word  "  duty."     The  duty  imposed  may  extend  over  thousands  of 
items  not  produced  here,  but  as  soon  as  they  come  in  it  is  pay-    Murray  & 
able.     It  is  no  hardship  upon  Western  Australia  to  follow  the         ^°- 
words  of  the  section  as  they  appear,  because  that  can  be  remedied.  Collector  of 

If  there  are  goods  mentioned  in  the  local  tariff  which  are  not       

produced  in  Australia  the  remedy  lies  in  the  hands  of  the  Legis- 
lature to  take  oif  that  duty.  Western  Australia  spread  a  large 
net  when  they  re-imposed  all  their  duties  under  the  first  part  of 
sec.  95.  The  word  *'  goods  "  in  that  sub-section  can  only  refer 
to  the  goods  enumerated  in  the  tariff  and  not  to  particular  goods 
which  come  into  the  State  for  the  moment.  There  is  the  Western 
Australian  Tariff  on  the  one  hand  and  the  Federal  Tariff  on  the 
other,  and  consequently  the  Collector  has  nothing  to  do  but 
to  compare  the  two  tariffs  and  charge  the  higher.  He  has 
nothing  to  do  with  the  question  of  whether  they  are  produced 
in  Australia  or  not. 

Where  the  Parliament  of  Western  Australia  has  imposed  a 
duty  on  any  goods,  this  section  of  the  Constitution  imposes  a 
corresponding  duty  upon  like  goods.  It  is  impossible  in  a  tariff  to 
deal  with  goods  individually  ;  they  must  be  dealt  with  in  classes. 
If  the  Western  Australian  Parliament  taxes  Australian  goods  of 
a  certain  class,  and  foreign  goods  of  that  class  come  to  Western 
Australia,  the  duty  in  the  higher  tariff  must  be  collected. 

Pilkingtoii  replied. 

Cur  adv.  vtdt, 

Griffith,  C.J.  This  action  was  brought  by  the  plaintiffs,  who  oth  Dec. 
are  importers,  against  the  Collector  of  Customs  to  recover  a  sum 
of  money  demanded  by  the  Customs  Department  from  the  plain- 
tiffs on  the  importation  of  certain  goods  into  Western  Australia, 
and  paid  by  the  plaintiffs  under  protest.  For  the  purposes  of  this 
appeal  it  is  to  be  taken  that  all  the  goods  in  question  were 
imported  into  Western  Australia  from  beyond  the  limits  of  tlie 
Commonwealth.  An  incidental  question  which  might  have  been 
raised  in  respect  of  a  small  quantity  of  the  goods  which  had  been 
first  landed  in  South  Australia  was  not  pressed,  and  it  is  unneces- 
sary to  express  any  opinion  upon  it.     The  contention  on  behalf 
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H.  C.  OF  A.  of  the  plaintiffs  is  that  these  goods  were  not  taxable  except  accord- 

^ '^  ing   to  the  scale  prescribed  by  the  Commonwealth  tariff;  the 

Murray  &  Customs  authorities  on  the  other  hand  say  that  the  rate  of  duty 

^®'  payable  upon  them  is  to  be  computed  according  to  what  was  called 

Collector  OF  in  argument  the  Western  Australian  tariff     The  question  depends 
Customs.  .  .       . 
entirely  upon  the  constiniction  of   sec.  95  of   the   Constitution. 

Now  the  Constitution,  as  has  been  pointed  out  in  argument,  and 
in  the  judgment  appealed  from,  provided  that  on  the  establish- 
ment of  the  Commonwealth  the  collection  of  Customs  duties 
should  pass  to  the  Federal  Government  (sec.  86).  Uniform  duties 
of  Customs  were  required  to  be  imposed  within  two  years  after 
the  establishment  of  the  Commonwealth  (sec.  88).  When  that 
wa,s  done  the  power  of  the  State  Parliaments  to  impose  Customs 
duties  was  to  cease,  and  all  existing  State  Customs  laws  were  to 
become  inoperative  (sec.  90).  From  that  time,  trade,  commerce,  and 
intercourse  among  the  States,  whether  by  means  of  internal  carriage 
or  ocean  navigation,  was  to  be  absolutely  free  (sec.  92).  If  the 
Constitution  had  said  no  more,  it  would  have  followed  that  after 
the  imposition  of  uniform  duties  of  Customs  no  duties  could  have 
been  collected  on  goods  passing  into  Western  Australia  from  any 
other  State  in  the  Commonwealth.  Now  it  is  a  well-known  fact 
that  at  the  establishment  of  the  Commonwealth  Western  Aus- 
tralia was,  as  indeed  it  still  is,  separated  by  great  tracts  of  desert 
from  the  other  States,  and  that  large  quantities  of  goods  were 
imported  by  sea  from  those  States,  from  which  a  considerable 
portion  of  the  Customs  revenue  of  the  State  was  derived.  That 
source  of  revenue  would  have  been  altogether  taken  away  but  for 
sec.  95,  which  makes  special  provision  with  regard  to  Western 
Australia.  Up  to  this  time  the  right  of  Customs  taxation  had 
belonged  to  each  State  ;  in  future  it  was  to  belong  exclusively  to 
the  Parliament  of  the  Commonwealth.  It  was  quite  inconsistent 
with  the  scheme  of  the  Constitution  that  any  State  should  retain 
power  to  tax  goods  coming  from  beyond  the  limits  of  the  Com- 
monwealth. On  the  other  hand  it  was  equally  inconsistent  with 
that  scheme  that  the  Commonwealth  should  tax  goods  passino- 
from  one  State  to  another.  If  that  was  to  be  done  at  all,  it 
could  only  be  logically  and  consistently  done  by  the  State  Parlia- 
ment.   That  view  wa.s  adopted  by  the  framers  of  tlie  Constitution, 
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and  by  sec.  95  it  was  provided  that  in  the  case  of  Western  Aus-  H.  C.  of  A. 

.  .  .  1903 

tralia  the  Parliament  of  the  State  might  during  the  first  five  years       ^^* 

after  the  imposition  of  uniform  duties  of  Customs,  impose  duties  of   Murray  & 

Customs  upon  goods  passing  into  that  State  and  not  originally  ^^' 

imported  from  beyond  the  limits  of  the  Commonwealth.     If  that  Collkctok  of 
^  ^  *^  ^        ^  ^  Customs. 

provision  had  stood  alone,  it  might  have  resulted  in  a  preference       

in  favour  of  foreign  goods ;  there  might  have  been  goods  which 
would  be  free  of  duty  under  the  Federal  tariff*  when  imported 
into  Western  Australia  from  beyond  the  seas,  but  which  would  be 
chargeable  w^ith  duties  if  they  came  from  the  Eastern  States. 
That  result  would  have  been  inconsistent  with  the   notion   of 
freedom  of  trade  amongst  the  States,  and  also  inconsistent  with 
the  notion  of  equality  amongst  the  States  of  the  Commonwealth, 
which   the    whole    Constitution    contemplated.      To   meet   this 
difficulty  the  third  paragraph  of  sec.  95  was  enacted,  providing 
that — "  If  at  any  time  during  the  [first]  five  years  the  duty  on  any 
goods  under  this  section  is  higher  than  the  duty  imposed  by  the 
Commonwealth  on  the  importation  of  the  like  goods,  then  such 
higher  duty  shall  be  collected  on  the  goods  when  imported  into 
Western  Australia  from  beyond  the  limits  of  the  Commonwealth." 
The  first  contention  on  the  part  of  the  appellants  is  that  the  only 
goods  which  the  Parliament  of  the  State  of  Western  Australia 
is  empowered  to  tax  by  w^ay  of  Customs  duties  are  goods  that 
are    not   originally   imported   from   beyond    the   limits   of    the 
Commonwealth — that   is,   they   must   be   of    Australian   origin. 
That,  of  course,  is  clear.     The  taxation  will  not  be  effective  unless 
they   are  goods  of  Australian  origin,    because  by  the   express 
terms  of  the  section  the  taxes  cannot  apply  to  any  other  goods. 
The  power  of  the  State  Parliament,  i.e.,  their  effective  power,  is 
limited  to  that  extent.     Then  it  is  contended,  further,  that  the 
Parliament  of  Western  Australia  cannot  impose  duties  upon  goods 
of  any  class  which  is  not  a  class  of  goods  of  Australian  origin ; 
that  is  to  say,  if  there  is  any  class  of  goods  which  cannot,   for 
the    time   being,  be  said  to  be  a  class   of   goods    which,  as   a 
matter  of  fact,  are  then  produced  or  manufactured  in  Australia, 
the  tariff"  of  Western  Australia  is  inoperative  as  to  such  goods. 
The    fallacy  in   the   argument   of    the    appellants    arises   from 
that  common  and  fruitful  source  of  error,  the  use  of  the  same 


34  HIGH   COURT.  [1903. 

H.  C.  OF  A.  word  in  two  different  senses  in  the  same  arsrument.     The  word 


"  imposition  "  is  used  throughout  the  section.     It  ha«  been  used 

Murray  &   ^^  ^^"^'^  senses  in  the  argument ;   first,  as  denoting  the   act  or 

^P"         action  of   the    Parliament  of  Western  Australia  in  prescribing 

Collector  of  that  certain  duties  shall  be  payable  upon  certain  claases  of  ffoods 
Customs.  r  ^  r  e» 

'     when  they  come  into  the  State,  and  secondly,  in  the  sense  of  the 

effective  collection  of  duties  upon  specific  or  particular  parcels  of 
goods  when  they  come  within  the  limits  of  the  State.  These 
are,  of  course,  two  quite  different  senses.  The  Parliament  of 
Western  Australia  has  no  power  in  the  latter  sense  to  impose 
duties  upon  goods  not  of  Australian  origin,  nor  until  the}'' 
actually  come  within  the  borders  of  the  State ;  nor  has  any  other 
Parliament  power  to  impose  duties  in  that  sense  upon  any  goods 
until  they  are  actually  imported.  But,  using  the  term  in 
the  first  sense,  the  power  of  the  Parliament  of  Western  Australia 
to  prescribe  the  duties  to  be  collected  upon  goods  when  they  come 
into  the  State  is  unlimited.  They  may  prescribe  as  to  any  class 
of  goods  such  duties  as  thev  mav  think  fit,  althouo^h  the  direction 
that  such  duties  shall  be  collected  is,  from  tlie  nature  of  the  case, 
ineffective  and  inoperative  until  the  goods  are  actually  imported, 
and  then  only  applies  to  goods  of  Australian  origin.  But  that  is  a 
very  different  thing  from  a  restriction  upon  the  power  of  the  Par- 
liament in  the  exercise  of  its  formal  legislative  authority.  The 
authority  of  the  Western  Australian  Parliament  under  this  section 
to  determine  what  descriptions  of  goods  should  be  subject  to  import 
duties  is  just  as  unfettered  as  it  was  before  the  establishment  of 
the  Commonwealth ;  but  the  duties,  when  prescribed  by  that 
Parliament,  do  not  attach  to  goods  unless  they  are  of  Australian 
origin,  nor  until  they  have  crossed  the  borders.  It  was  contended, 
however,  that,  if  that  were  so,  the  indirect  effect  would  be  that  the 
Western  Australian  Parliament  would  have  power  to  tax  foreign 
goods  coming  from  abroad.  That  may  be  the  indirect  effect  of 
sec.  95  of  the  Constitution,  but  the  power  to  impose  duties  on 
such  foreign  goods  was  not  given  to  the  Parliament  of  Western 
Australia,  but  was  reserved  to  the  Parliament  of  the  Com- 
monwealth. Tlie  taxation  of  goods  coming  from  beyond  the 
limits  of  the  Commonwealth  being  for  the  Federal  Parliament, 
the  third  paragraph  of  this  section  may  be  read,  and  indeed,  must 
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be  read,  as  a  proviso  or  governing  enactment  qualifying  the  con-  H-  C.  op  A. 
struction  of  every  Federal  tariff.     It  is  equivalent  to  saying  that 
if  in  any  case  the  rates  prescribed  by  the  Western  Australian    Murray  & 
tariflF  on  goods  of  Australian  origin  are  higher  than  the  rates         ^^' 
prescribed  by  the  Federal  tariff  upon  like  goods,  then  the  tariff  Collector  of 

is  to  be  read  in  Western  Australia  as  if  the  higher  rate  were        ' 

prescribed  by  the  Federal  tariff.  The  taxation  of  foreign  goods, 
therefore,  is  the  act  of  the  Federal  Parliament,  and  not  of  the 
Parliament  of  Western  Australia.  W^ith  regard  to  goods  of  Aus- 
ti*alian  origin,  the  Western  Australian  Parliament  adopted  a  very 
simple  mode  of  exercising  their  power.  They  prescribed  that 
*'  the  duties  of  Customs  in  force  in  Western  Australia  at  the  date 
immediately  preceding  the  imposition  of  uniform  duties  of 
Customs  under  the  Cortunonwedlth  of  Australia  Const  if  ut  ion  Act  ^ 
so  far  as  they  relate  to  goods  passing  into  Western  Australia,  and 
not  originally  imported  from  beyond  the  limits  of  the  Common- 
wealth, are  hereby  reimposed,  and  shall  continue  in  force,  subject 
to  the  provisions  of  sec.  95  of  the  said  Act."  In  other  words  it 
wa«  enacted  that  cert/ain  prescribed  duties  should  be  levied  upon 
all  the  classes  of  goods  enumerated  in  the  former  Western  Aus- 
tralian Tariff  Acts,  which,  being  of  Australian  origin  should  be 
imported  into  Western  Australia,  whether  from  another  State  or 
from  abroad.  All  that  is  left  is  to  construe  the  third  paragraph 
of  sec.  95  of  the  Constitution.  It  is  contended  for  the  appellants 
that  the  expression  "  like  goods  "  must  mean  goods  of  some  class 
which  can  be  described  as  being  a  class  of  goods  which  are  pre- 
sently of  Australian  origin.  Those  are  not  the  words  of  the  Act. 
The  sentence  is  elliptical,  and  if  we  supply  the  ellipsis,  it  will  at 
once  be  seen  that  that  is  not  the  comparison  prescribed.  Supply- 
ing the  ellipsis,  the  sentence  would  read,  "  If  at  any  time  during 
the  five  yeai's  the  duty  which  the  Parliament  of  Western  Australia 
has  prescribed  to  be  collected  on  goods  of  Australian  origin,  is 
higher  than  the  duty  imposed  by  the  Commonwealth  upon  the 
importation  of  like  goods  of  non- Australian  origin,  then  such 
higher  duty  shall  be  collected."  The  comparison  is  between 
taxable  goods  of  Australian  origin,  and  other  goods  of  non- 
Australian  origin  which  are  spoken  of  as  "  like  goods."  The 
contention  of   the   appellants  is    that   the   term    "  like  goods " 
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H.  C.  OF  A.  means  a  class  of  goods  of  which  there  are  presently  some  of 
1903.        Australian  origin.     But  the  real  basis  of  the  comparison  is  the 

Murray  &   character  of  the  goods  qua  goods,  not  their  character  as  regards 

^p-         their  place  of  origin.      It  may  be  that  the  Legislature  did  not 

Collector  of  intend  that  the  section  should  have  so  far-reaching  an  effect,  but 

J '     our  duty  is  to  construe  the  words  as  we  find  them.   In  construing 

them  it  is  not  unimportant  to  remember  that  this  is  a  provision 
relating  to  a  tariff,  and  it  is  common  knowledge  that  tariffs 
have  serious  effects  on  trade.  It  is  important  that  persons 
engaged  in  trade  should  know  the  existing  law,  and  it  is  said 
to  be  important  that  they  should  also  know  what  the  law  is 
likely  to  be  in  the  near  future ;  at  any  rate  it  is  important 
tliat  they  should  be  able  to  know  by  reading  the  Statute  what 
the  law  is  upon  any  particular  point.  If  the  contention  of  the 
appellants  is  correct,  the  question  whether  duty  is  collectable 
upon  any  specific  goods  brought  from  abroad  could  not  be 
answered  by  looking  at  the  Statute  and  seeing  whether  any  and 
wliat  duties  are  imposed  upon  goods  of  Australian  origin  and  of 
the  same  class,  but  it  would  be  necessary  to  go  on  to  inquire 
whether  at  any  particular  moment — I  suppose  the  moment  of 
importation — there  are  any  goods  of  Australian  origin  of  that 
class  in  existence  anywhere  within  the  limits  of  the  Common- 
wealth. That  would  be  an  extremely  difficult  inquiiy.  Mention 
was  made  in  argument  of  cotton  piece  goods.  There  is  a  cotton 
mill  in  Australia,  which  for  some  time  turned  out  cotton  piece 
goods,  but  which  at  this  moment  is,  I  believe,  idle.  If  the 
contention  of  the  appellants  is  accepted,  cotton  piece  goods  would 
be  taxable  at  the  Western  Australian  rate  when  imported  from 
abroad  into  Western  Australia,  if  at  that  time  that  mill  was 
turning  out  cotton  piece  goods,  but  if  it  had  stopped  turning 
them  out  the  duty  would  not  be  collectable,  and  when  the  mill 
resumed  operations  the  duty  would  again  become  effective.  The 
question  of  the  time  when  operations  were  resumed  would 
further  have  to  be  determined.  W^ould  it  be  the  time  when  the 
raw  yarn  went  to  the  mill,  or  when  finished  goods  were  sent  out, 
or  would  it  be  when  some  of  its  products  were  imported  into 
Western  Australia  ?  Cotton  piece  goods  could  hardly  be  manu- 
factured without  the  existence  of  the  industry  being  generally 
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known,  but  there  are  many  things  as  to  which  it  is  difficult  to  H.  C.  of  A. 

1903 

say  at  any  given  moment  whether  they  are  or  are  not  presently  'J^ 

of  Australian  production.     Take  the  case  of  tea  ;  I  have  seen  tea   Murray  & 
growing  in  Australia ;  coffee  is  both  produced  and  manufactured  ^' 

in   Australia:  flax  I  have  also  seen  irrowins:  in  Australia.     It  Collkctor  of 

.  Customs. 

is  absolutely  impossible  to  make  any  complete  list,  and  say  that       

these  are  goods  of  Australian  origin  and  those  are  not.  Some 
remarkable  results  would  follow  from  such  a  construction.  A 
person  desiring  to  import  goods  into  Western  Australia  from 
Europe  or  America  would  not,  when  ordering  them,  know 
at  what  rate  they  would  be  taxable  on  arrival,  because  that 
would  depend  to  some  extent  upon  the  vn\\  of  other  persons  in 
some  other  pai-t  of  Australia.  Perhaps  during  the  interval 
between  the  order  and  its  execution  some  pei'son  would  have 
grown  or  manufactured  goods  of  the  same  class  in  Australia,  in 
which  event  they  would  have  become  subject  to  the  higher  duty, 
and  all  the  expected  profit  of  the  importer  might  be  lost.  Again, 
in  any  particular  instance  of  assessment  of  duty,  a  dispute  might 
arise  whether  goods  of  a  like  kind  were  produced  or  manufactured 
in  Australia.  One  importer  having  been  called  upon,  as  the 
appellants  were,  to  pay  duty  at  the  higher  rate,  would  allege 
that  there  were  no  goods  of  that  class  produced  or  manufactured 
in  Australia  at  that  time,  and  tlie  Collector  of  Customs  might  not 
be  prepared  with  evidence  to  prove  that  there  were  any  such 
goods.  That  importer  would  recover  his  money  back.  The  next 
importer  might,  perhaps,  pay  duty  at  the  same  rate  on  the  same 
day,  and  when  his  case  came  on  for  trial,  the  Collector  of  Customs 
might  have  ascertained,  and  be  able  to  prove,  that  there  were  at 
the  time  of  importation  some  goods  of  the  kind  in  question  pro- 
duced or  manufactured,  say  in  North  Queensland,  and  thereupon 
it  would  be  decided  that  the  higher  duty  was  payable.  The 
judgment  in  one  case  would  not  govern  the  other.  The  result 
would  be  an  entire  want  of  certainty  on  a  matter  in  which  cer- 
tainty is  of  the  greatest  importance.  A  construction  which 
would  lead  to  such  extraordinary  results  ought  not,  in  my  opinion, 
to  be  adopted,  nor  ought  such  an  intention  to  be  attributed 
to  the  Legislature,  unless  the  words  of  the  Statute  are  clear 
and   unambiguous.      But   in   my   opinion   that   construction   is 
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H.  C.  OF  A.  really  excluded  by  the  words  of  the  Statute.     No  doubt  a  tariff 

1903 

Act  may   be   so   framed  as  to    be  applicable   only    upon    the 

Murray  &   happening  of  a  condition,  and  in  that  case  the  condition  must  be 

^'         fulfilled  before  the  duty  can  attach.     The  only  condition  imposed 

Collector  of  by  the  Constitution  upon  the  power  of  legislation  of  the  Western 

v>  USTOBflS. 

Australian  Parliament  is  that  the  goods  to  be  directly  affected  shall 

be  imported  from  another  State  and  be  of  Australian  origin.  As 
to  the  goods  indirectly  affected  the  only  condition  is  that  they  are 
to  be  "  like  goods  " — that  is,  goods  of  non- Australian  origin,  being 
of  the  same  description  as  goods  mentioned  in  the  Western  Aus- 
tralian tariff!  The  test  to  be  applied  when  goods  are  imported 
from  abroad  into  Western  Australia  is  to  look  at  the  Western 
Australian  Tariff*,  and  if  you  find  that  goods  of  that  description 
are  taxable  under  that  tariff*  at  a  higher  rate  than  under  the 
federal  tariff",  then  the  duty  specified  in  the  Western  Australian 
tariff'  is  the  duty  payable.  If  the  tariff'  as  it  stands  operates 
injuriously,  it  is  for  the  Parliament  of  Western  Australia  to  correct 
it ;  we  have  to  intei-pret  the  Constitution  as  we  find  it.  Upon  the 
incidental  matters  which  were  raised  before  the  learned  judge  of 
first  instance,  but  which  have  not  been  pressed  before  us,  it  is 
unnecessary  and  undesirable  to  express  an  opinion.  For  these 
reasons  I  think  the  appeal  must  fail. 

Barton,  J.  I  am  content  to  base  my  judgment  on  the  same 
reasons  as  those  given  by  tlie  learned  Chief  Justice,  with  whose 
opinion  I  concur.  I  think  the  appeal  should  be  dismissed  with 
costs. 

(3'CoNNOR,  J.     I  am  of  the  same  opinion. 

Ajypcal  (llsinissed  imth  cost's. 

Pllkingfon  moved  for  a  certificate  under  sec.  74  of  the  Consti- 
tution, with  a  view  to  an  appeal  to  His  Majesty  in  Council. 

Per  Car'unn.  We  do  not  think  that  the  case  falls  within  that 
section.  It  is  unnecessary,  therefore,  to  consider  whether,  if  it 
did,  this  would  be  a  fit  case  in  which  to  grant  a  certificate. 

Solicitors  for  plaintiffs,  respondents,  James  cO  Darby  shire. 

Solicitors  for  defendants,  appellants,  Stone  &  Bnrt. 
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JOHN  MOORE  CHANTER    ....         Petitioner; 

AND 

ROBERT  OFFICER  BLACKWOOD  .        Respondent. 

RIVERINA  ELECTION  PETITION. 

ON  REFERENCE  FROM  COURT  OF  DISPUTED  RETURNS. 

Commonwfolth  Electoral  Act  1902  (Xo.  19  of  1902),  seca.  124,  132,   133,  139,  151,    H.  C.  of  A. 

155,  158,  163,  164,  181,  199;  Schedule,  Fomi  P,  Form  Q—The  Constitution,  ^^'^' 

j«fc.  44—  Election — Form  of  hallot-paper — Cross  within  a  square — Mandatory  ' 

or  directory  provifrion — Striking  out  name  of  candidate — Writing  name   of  '         ,.!    '    ' 

candidate— Illegal  practices— Jurisdiction  of  Court  to  set  a^ide  election  Jorain git 

act  of  bribery — Common  Law  of  Parliament.  ^  -^^^  r,  t 

Gnffl'h,  C.J., 

The    provisions  of  Part   XI.   of    the   Commonwealth  Electoral  Act   1902,    o^Conno?,'jJ. 

requiring  the  cross  made  by  a  voter  on  a  ballot-paper  to  be  placed  within  a  square, 

are  directory  and  not  mandatory,  and  it  is  sufEcient  if  they  are  substantially 

complied  with  by  making  a  cross  opposite  the  name  of  the  candidate. 

So  held  by  Griffith,  C.J.,  and  Barton,  J.,  O'Connor,  J.,  diss. 

The  striking  out  of  the  name  of  a  candidate  not  voted  for  does  not  of  itself 
render  the  ballot-paper  informal. 

Ballot-papers  to  be  used  by  voters  voting  at  a  polling  place  other  than  that 
for  which  they  are  enrolled,  on  making  a  declaration  in  Form  Q  in  the  Schedule, 
most  l)e  in  the  ordinary  form,  and  the  voter  must  vote  by  placing  a  cross  opposite 
ihe  name  of  a  candidate. 

Held,  therefore,  that  votes  given  by  such  persons  by  writing  the  name  of  a 
candidiite  on  a  blank  ballot-paper  are  invalid. 

The  High  Court  has  no  jurisdiction  under  the  Statute  to  avoid  an  election 
Oh  the  ground  that  one  of  the  candidates  has  by  himself  or  his  agents  been  guilty 
of  illegal  practices,  unless  there  is  reasonable  ground  for  believing  that  the  result 
of  the  election  may  have  been  affected  by  such  illegal  practices. 

Quatrtj  whether  by  the  Common  Law  of  the  Commonwealth  the  High 
Court  has  jurisdiction  to  avoid  an  election  on  the  ground  of  a  single  act  amounting 
to  bribery  at  Common  Law,  committed  by  or  on  behalf  of  a  candidate. 

At  an  election  for  the  House  of  Representatives  for  the 
Electoral  Division  of  Riverina,  in  the  State  of  New  South  Wales, 
held  on  16th  December,  1903,  there  were  two  candidates,  Robert 
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H.  C.  OF  A.  Officer  Blackwood  and  John  Moore  Chanter,  the  former  of  whom 

^  •        was,   on   the    2Gth    December,  1903,  declared  by  tlie  returning 

Chanter     officer  to  have  been  duly  elected,  the  voting  being,  for  Blackwood 

Bi  A(  K WOOD   '^'^^^  votes,  for  Chanter  4,33()  votes.     Chanter  thereupon  tiled  a 

petition  praying  {inter  alia)  that  the  respondent  Blackwood  be 

declared  not  to  have  been  duly  elected,  and  that  the  petitioner  be 
declared  to  have  been  duly  elected,  or,  in  the  alternative,  that  the 
election  be  declared  to  be  absolutely  void. 

The  petition  contained  the  following  allegations(i7i/^raZi(()  : — 

"  8.  That  upwards  of  fifty  ballot-papers  marked  in  my  favor  at 
sundry  polling  places  within  the  Riverina  Division  on  the  occasion 
of  the  said  election  w^ere  in  the  scrutiny  rejected  by  the  counting 
officers  as  informal  on  the  ground  that  the  crosses  marked  on  such 
ballot-papers  were  not  marked  within  the  squares  on  such  ballot- 
papers  opposite  my  name,  but  were  marked  between  my  name 
and  the  left-hand  side  of  the  square,  thus — 


Blackwood,   Robert  Officer 


Chaster,  John  Moore 


"That  I  am  advised  and  believe  such  ballot-papers  as  had 
crosses  set  opposite  my  name  should  have  been  credited  to  me  in 
the  scrutiny  under  the  Electoral  Acty  sec.  163  (1). 

"9.  That  the  ballot-papers  used  in  connection  with  tlie  said 
election  were  not  in  accordance  with  Form  P  prescribed  in  the 
Schedule  to  the  Electoral  Act  in  that — 

"  (a)  They  were  not  of  uniform  shape  and  size,  but  were 
of  different  shapes  and  sizes,  some  containing  two 
lines  for  the  names  of  two  candidates,  with  a  s<[uare 
oppasite  each  name,  and  othei-s  contained  lines  for  the 
names  of  more  than  two  candidates,  with  squares  at 
the  end  of  blank  lines. 

"  (h)  In  many  ballot-papers  tlie  squares  opposite  the  names 
of  the  candidates  nominated  were  not  printed  in 
deeply  leaded  and  conspicuous  lines,  as  recjuired  by 
the  statutory  Form  P. 
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"  (c)  The  squares  were  not  suflSciently  removed  to  a  uniform  h.  C.  of  a. 
distance  from  the  names  of  the  two  candidates  nomi-        1^^- 
nated  as  required  by  the  statutory  Form  P.  Chanter 

"  (d)  Whilst  my  opponent's  name  was  printed  right  up  to  bjj^ckwood 

and  against  the  left-hand  side  of  his  square,  a  blank       

apace  sufficient  to  cause  mistakes  was  left  between  the 
end  of  my  name  and  the  left-hand  side  of  my  square 
(see  sketcli  of  ballot-paper  in  paragraph  8,  8iL}}ra). 

"  10.  That  the  above  described  departures  from  the  statutory 
form  of  ballot-papers  caused  many  of  the  electors  who  wished  to 
vote  for  me  to  do  so  by  placing  crosses  in  the  blank  spaces  on 
ballot-papers  between  the  end  of  my  name  and  the  left-hand  side 
of  the  square  opposite  my  name.  That  I  believe  if  the  statutory 
form  had  been  followed  there  would  have  been  no  confusion  or 
mistake  as  to  the  real  position  on  the  ballot-paper  intended  to  be 
marked  with  a  cross. 

'*11.  Tha  tl  believe  that  the  ballot-papers  supplied  to  the 
electors  referred  to  in  paragraph  8  of  this  my  petition  were  not 
only  contrary  to  law,  but  were  calculated  to  lead  to  informality 
in  voting. 

"  12.  That  several  ballot-papers,  being  not  less  than  three, 
marked  in  my  favor  at  sundry  polling  places  within  the  Division 
were  in  the  scrutiny  rejected  by  the  counting  officers  a«  informal, 
although  crosses  were  marked  in  the  squares  on  such  ballot-papers 
opposite  to  my  name,  on  the  ground  that  the  name  of  the  other 
candidate  on  such  ballot-papers  was  erased  by  a  line  drawn  through 
the  same  thus — 


^>WWiW»<l<Pi    IlOUBIIB?    Ol'I'IPlU 


CuAKTER,  John  Moore 


"That  such  ballot-papers  were,  your  Petitioner  believes,  im- 
properly rejected,  as  such  erasure  could  not  enable  any  person  to 
identify  the  voter  within  the  meaning  of  the  Electoral  Act,  sec. 
158  (d). 

"  13.  That  at  the  Moama  polling  place  within  the  Division  the 
Assistant  Returning   Officer  allowed   forty-one  electors   whose 


V. 

Blackwood. 
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H.  C.  OF  A.  names  were  on  the  rolls  for  other  polling  places  within  the 
Division,  to  record  their  votes,  not  in  the  manner  prescribed  by 
Chanteb  ^^^^  Electoral  Act,  sec.  139  (1),  but  on  special  ballot-papers  with 
counter-foils  attached,  and  on  which  tlie  names  of  the  candidates 
were  written,  in  the  manner  prescribed  by  sec.  139  (3)  and  by  the 
Regulations,  Part  II.  thereunder,  made  by  the  Governor-General 
with  the  advice  of  the  Federal  Executive  Council,  bearing  date 
19th  October  1903,  pp.  685-6,  relating  to  electors  voting  at  any 
polling  place  in  the  State  other  than  for  tlie  Division  in  which 
they  are  enrolled,  and  that  of  such  votes  your  petitioner  belie vas 
that  twenty-eight  were  given  for  my  opponent  and  thirteen  for 
myself. 

"  14.  That  such  votes  were  improperly  received  and  should 
have  been  in  the  scrutiny  rejected  as  informal,  on  the  gi'ound  that 
the  method  of  voting  prescribed  by  Part  II.  of  the  said  regulations 
is  exclusively  applicable  to  electors  absent  from  the  Electoral 
Division  for  which  they  are  enrolled,  and  who  wish  to  vote  at 
polling  places  other  than  for  the  Division. 

"30.  That  I  am  informed  and  believe  that  the  said  Robert 
Officer  Blackwood  his  agents  and  supporters  on  his  behalf,  with 
his  knowledge  and  sanction,  did  during  the  said  election  supply 
meat,  drink  and  entertainment  to  certain  electors,  with  a  view  to 
influencing  the  votes  of  such  elector,  and  I  say  that  he  was 
thereby  guilty  of  bribery  within  the  meaning  of  the  Electoral 
Act,  sec.  176. 

"  32.  That  I  am  informed  and  believe  that  during  the  said 
election  the  said  Robert  Officer  Blackwood  dismissed  from  his 
service  one  Edward  Healey,  a  cook,  employed  on  his  station, 
because  the  said  Edward  Healey  was  supporting  my  candidature, 
and  I  say  that  in  so  doing  he  was  guilty  of  undue  influence 
within  the  meaning  of  the  Electoral  Act,  sec.  177." 

The  petition  coming  on  for  hearing  before  Griffith,  C.J.,  His 
Honor  referred  to  the  Full  Court  the  following  questions,  viz. : — 

1.  Whether  the  ballot  papers  in  the  forms  set  out  in  paragraphs  8 
and  12  of  the  said  petition  are  informal. 

2.  Whether  the  votes  given  in  the  manner  alleged  in  paragraph 
13  of  the  said  petition  were  valid. 
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3.  Whether  the  High  Court  as  a  Court  of  Disputed  Returns  has   H.  C.  of  a. 
any  and  what  jurisdiction  in  respect  of  illegal  practices.  ^ 

Sir  Job  n  Quick,  for  the  petitioner.     As  to  the  first  question,  sec.     Chanter 
151  of  the  CommomveaLth  Electorctl  Act  1902,  is  a  direction  to  ,.      ^' 

the  voter  as  to  how  he  is  to  record  his  vote ;  it  does  not  say  that       

he  is  not  to  record  it  in  some  other  way.  This  section  is  based  on 
sec  126  of  the  South  Australictn  Electoral  Code  1896.  Sec.  134 
of  that  Code  provides  that  the  vote  shall  be  informal  "  if  the 
voting  paper  contains  anything  except  the  cross  by  which  votes 
are  required  to  be  cast."  Although  the  placing  the  cross  in  a 
square  is  spoken  of  in  some  of  the  sections  of  the  CoTnwxmwealth 
El^dond  Act,  yet  in  sees.  163  and  164,  which  are  mandatory,  there 
is  no  reference  whatever  to  the  cross  being  within  a  square.  The 
provisions  as  to  marking  the  ballot-papers  are  directory  only  and 
not  mandatory,  and  if  the  preference  is  distinctly  shown  that  is 
sufficient.  See  Woodwcird  v.  Sarsons  (1875),  L.R.,  10  C.P.,  733, 
at  p.  748. 

[Barton,  J.,  referred  to  Wigtown  Electimi  Petition  (1874),  2 
O'M.  &  H.,  215,  at  p.  229.] 

The  answer  to  this  question  should  turn  on  what  is  the  duty 
of  the  returning  officer.  He  should  admit  all  votes  which  have  a 
cross  opposite  the  name  of  a  candidate.  Even  if  these  votes  are 
strictly  speaking  informal,  this  Court  has  jurisdiction  to  now 
admit  them  under  sec.  199,  which  provides  that  the  Court  is  to  be 
guided  by  the  substantial  merits  and  good  conscience  of  each  case, 
and  that  it  is  not  to  regard  legal  forms  and  technicalities. 

[Griffith,  C.J. — Do  not  these  words  refer  only  to  procedure  ?] 

No,  the  words  are  without  limitation.  See  In  re  Cambooya 
Elation  Petition  (1900),  9  Q.L.J.,  341 ;  Gallmuay  v.  Porter,  3 
and  4  Q.L.J.,  62. 

[Griffith,  C.J. — Sec.  199  cannot  give  the  Court  power  to  give 
the  go-by  to  the  directions  of  the  Act.] 

The  Court  can  say  that,  although  there  are  directions  in  the  Act 
as  to  how  the  voter  should  express  his  preference,  which  the  voter 
has  not  followed,  nevertheless  he  has  sufficiently  expressed  his 
preference  in  some  other  way.  As  to  the  second  point  in  the  first 
question,  the  mere  erasure  of  the  name  of  one  candidate  is  not 
sufficient  to  invalidate  a  vote.     Such  a  thing  is  not  prohibited  in 
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H.  C.  OF  A.  the  Act.     As  to  the  second  question,  an   absent   voter   voting 

pursuant  to  sec.  139  must  vote  on  a  ballot-paper  in  the  ordinary 

Chanter     form.     Regulation  13  of  the  Regulations  of  19th  October,  1903, 

Blackwood  ^^  ^  ^^^^  effect.     The  only  case  in  which  a  voter  can  write  in  the 

name  of  the  candidate  he  wishes  to  vote  for  is  that  of  postal 

voting.  Under  the  regulations  the  presiding  officer  should  have 
written  in  the  names  of  both  candidates  and  the  voter  should  have 
put  a  cross  opposite  one  of  them.  The  writing  of  the  name  of  a 
candidate  by  the  elector  tends  to  disclose  who  the  voter  is,  and  the 
the  ballot-paper  is  therefore  informal  under  sec.  158  (d).  If  there  is 
no  power  in  this  Court  to  allow  informal  votes  of  the  kind  referred 
to  in  the  first  question,  there  is  no  power  to  allow  votes  of  this 
class.  As  to  the  last  question,  sec.  47  of  the  Constitution  gives 
each  House  exclusive  jurisdiction  as  to  its  own  elections.  Parlia- 
ment has  delegated  its  power  to  this  Court.  No  indicationn, 
however,  are  given  as  to  the  grounds  upon  which  this  Court 
may  exercise  its  jurisdiction.  That  jurisdiction  is  given 
without  conditions  or  limitations.  Therefore  this  Court  is 
in  the  same  position  as  the  Parliament,  and  that  is  the  position 
in  which  the  House  of  Commons  was  as  to  its  elections.  There 
is  no  law  to  follow  except  this  Act,  but  there  are  principles 
to  be  acted  upon  which  may  be  deduced  from  parliamentary 
practice.  The  House  of  Commons  had  from  the  earliest  times 
power  to  deal  with  bribery.  It  would  not,  however,  be  man- 
datory on  this  Court  to  declare  an  election  void  because  of  one 
act,  or  a  few  acts  of  bribery  by  a  candidate.  The  Court  would 
have  jurisdiction  to  enter  upon  an  enquiry,  and  if  it  were  found 
that  the  bribery  might  have  affected  the  result  of  the  election,  the 
Court  might  declare  the  election  void. 

[Barton,  J.— In  the  Westbury  Election  Petition,  (1869)  1  O'M. 
&  H.,  59,  Willes,  J.,  said  that  one  act  of  bribery  by  a  candidate  was 
enough  to  avoid  an  election.] 

See  also  Rogers  on  Elections,  16th  ed..  Part  II.,  p.  831 ;  May's 
Parliamentary  Practice,  10th  ed.,  p.  621. 

[Griffith,  C.J. — Does  the  "  Common  Law  of  Parliament  " 
apply  to  the  House  of  Representatives  ?] 

Yes. 
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[Griffith,  C.J. — Is  it  Common  Law  that  bribery  will  avoid  an   H-  C.  of  A. 
election  other  than  a  Parliamentary  election  ?] 

[Barton,  J.,  referred  to  Blaclcbu7*n  Election  Petiticxa  (1869),  1     Chantes 
O'M.  &  H.,  198,  at  p.  202.]  Blackwood. 

Tliis  Court  has  jurisdiction  to  avoid  an  election  for  bribery,       

assuming  that  the  bribery  has  materially  affected  the  election, 
because  bribery  is  an  offence  at  Common  Law,  and  it  has  also 
jurisdiction  because  the  Act  prohibits  and  penalizes  cei-tain 
practices. 

[Griffith,  C.J. — When  a  Statute  creates  an  offence  and  indicates 
its  consequences,  are  not  these  the  only  consequences  ?] 

That  is  the  general  principle  for  construing  a  Statute. 

[Barton,  J. — A  question  arises  whether  the  avoiding  an  election 
is  to  be  considered  as  a  punishment  or  as  a  means  for  securing 
purity  of  elections.] 

Certain  things  are  prohibited  by  the  Act,  and  if  they  are  done 
by  a  candidate  this  Court  may  avoid  the  election. 

[Griffith,  C.J. — Where  do  you  draw  the  line  ?] 

The  Act  draws  it  by  distinguishing  between  illegal  practices 
and  electoral  offences. 

[Griffith,  C.J. — W^hen  you  say  the  Court  has  jurisdiction  to 
deal  with  bribery,  do  you  mean  Common  Law  briberj^,  or  bribery 
according  to  the  Act  ?] 

The  Court  will  be  entitled  to  accept  the  statutory  definition. 
The  Court  is  not,  however,  bound  to  declare  an  election  void  for 
any  one  act  of  bribery,  as  it  has  under  sec.  199  a  certain  amount 
of  judicial  discretion. 

[Griffith,  C.J. — In  my  opinion  there  is  no  discretion  at  all. 
The  Court  either  has  no  jurisdiction,  or  it  is  bound,  to  avoid  the 
election,  in  the  case  of  bribery.] 

The  Statute  does  not  limit  the  power  of  the  Court,  but 
assumes  that  the  Court  will  exercise  its  power  according  to  legal 
principlea  The  Common  Law  will  apply  so  far  as  the  statutory 
law  does  not  apply.     See  sec.  80  of  the  Judiciary  Act. 

[Griffith,  C.J. — As  to  elections  other  than  Parliamentary 
elections,  it  appears  to  be  doubtful  whether  bribery  avoids  an 
election.  Orant  on  CorporatioTiSy  p.  232  ;  R.  v.  Mayor  of  Nomclch, 
(1706)  2  Lord  Raymond,  1,244.] 


V. 

Blackwood. 
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H.  C.  OF  A.       [O'Connor,  J. — Bribery  at  an  election  is  punishable  at  Common 

^^-        Law.     R.  V.  Pitt,  (1761)  1  Wni.   Black.,  379,  at  p.  383.     Would 

Chanter     yo^  go  to  the  extent  that  once  there  is  an  offence  at  Common  Law 

affecting  the  result  of  the  election,  that  would  be  sufficient  to 

avoid  the  election  ?  ] 

Yes,  or  an  offence  created  by  the  Act.  The  Statute  on  this 
subject  is  merely  a  declaration  of  the  Common  Law.  The  Act 
does  not  define  the  grounds  for  avoiding  an  election,  but  leaves  it 
to  the  Court  to  determine  judiciall}^  what  are  such  gi'ounds. 

[O'Connor,  J. — Both  bribery  and  attempted  bribery  are  offences 
at  Common  Law.  R  v.  Steward,  (1831)  2  B.  &  Ad.,  12;  R  v. 
Cripland,  (1724)  11  Mod.,  387.] 

[Mitchell. — It  is  not  contended  that  bribery  is  not  an  offfence  at 
Common  Law.] 

If  the  petitioner  does  not  succeed  on  any  of  the  grounds  on 
which  he  claims  to  be  in  a  majority,  then  the  election  should  be 
declared  void. 

Mitchell,  for  the  respondent.    As  to  the  first  point,  the  sections  of 
the  Act  relating  to  the  placing  of  a  cross  in  a  square  are  mandatory, 
and  those  requiring  ballot-papers  to  be  rejected  as  informal  are 
also  mandatory,  therefore  these  votes  were  properly  rejected.     If 
the  presiding  officer   notices  a  defect,  although  his  attention  is 
not  called  to  it,  his  duty  under  sec.  158  is  to  reject  the  ballot- 
papers.     All  the  sees.  132,  133  (4),  147  (a),  150,  151,  155  (4),  158 
(c)  must  be  read  togeflier  with  sees.  163,  164.     The  word  "  shall" 
is  not  necessarily  mandatory,  but  its  use  is  a  strong  argument 
that  the  section  in  which  it  is  used  is  mandatory,  especially  when 
in  other  sections  near  it  the  word  used  is  "  may."     In  Byrne  v. 
Aniistrong  (1899),  25  V.L.R.,  126;  21  A.L,T.,  78,  the  words  "  it 
shall  be  lawful"  were  held  to  be  mandatory.     See  Hurdcastle 
on  Statutes,  2nd  ed.,  p.  179.     Privid  facie  "  shall "  is  mandatory. 
Woodward   v.    Sarsons,  supra,  is   a  distinct  authority   in   the 
respondent's  favour,  wlien  the  distinction  between  the  Act  under 
consideration  in  that  case  and  the  Go7n')nomvealtk  Electoral  Act, 
is  regarded.    In  that  case  a  gi'eat  number  of  variations  in  marking 
the  ballot-papers  were  held  nevertheless  to  be  good  votes.     The 
Commonwealth  Parliament  did  not  intend  that  all  those  variations 
should  be  allowed,  and  therefore  limited  the  mode  to  making  a 
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cross  in  a  square.     Sec.  158  takes  the  place  of  that  part  of  sec.  2    ^-  C.  of  A. 
of  35  and  36  Vict.,  c.  33,  which  causes  ballot-papers  to  be  rejected 
in  England.     Sec.  13  of  the  latter  Act  is  very  strong,  and  on  that     chanter 
mainly  the  judgment  went.     As  to  sec.  199,  that  cannot  enable  }^lackwood. 

the  Court  to  disregard  anything  in  the  nature  of  a  mandatory        

command.     It  will  not  enable  the  Court  to  declare  a  vote  to  be 
formal  which  the  Act  says  is  informal.] 

[Griffith,  C.J. — It  might  enable  the  Coui-t  to  say  that  a  vote 
which  substantially  complied  with  the  Act  was  good.] 

[Barton,  J. — The  object  of  the  square  is  to  see  that  the  cross 
is  opposite  the  name  of  a  candidate.] 

The  object  is  rather  to  secure  uniformity  in  voting,  and  to 
prevent  marking  that  can  afterwards  be  identified.  [He  referred 
to  In  re  Camhooya  Election  Petiticni,  supt^d].  As  to  the 
second  point  in  the  first  question,  the  only  ground  upon  which 
these  votes  can  be  supported  is  sec.  158  (d).  The  test  of 
rejection  is  the  opinion  of  the  returning  officer.  This  par- 
ticular mode  of  marking  might  have  been  pre-arranged.  As 
to  the  second  question,  a  voter  who  votes  by  writing  the  name 
of  the  candidate  preferred  by  hiin  does  not  vote  in  the  manner 
provided  by  sec.  139.  But  sec.  200  then  protects  the  respondent, 
for  this  was  an  error  of  an  officer,  and  if  the  voters  had  voted 
lightly  they  would  have  voted  for  the  respondent,  so  that  the 
result  of  the  election  has  not  been  affected.  "  Election"  in  sec.  200 
means  election  of  a  candidate  as  well  as  an  election  generally. 

[Griffith,  C.J, — It  would  be  for  the  respondent  to  counter- 
charge on  the  ground  of  a  mistake  which  affected  the  result  of 
the  election.] 

If  the  Court  holds  that  the  making  of  a  cross  in  a  square  is 
directorj'^  only,  then  the  provision  as  to  putting  a  cross  opposite  a 
name  is  also  directory.  The  last  question  must  be  dealt  with 
having  regard  to  the  allegations  in  the  petition. 

[Griffith,  C.J. — The  question  I  wished  to  reserve  was  whether 
by  law  an  election  can  be  avoided  for  a  single  illegal  act — whether 
it  is  the  law  of  the  Commonwealth,  either  at  Common  Law  or  by 
Statute,  that  a  candidate  guilty  of  an  act  of  illegal  practice  is 
incapable  of  being  elected  ?] 

Dealing  with  the  allegations,  the  first  is  treating.     That  would 
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H.  C.  OF  A.  not  be  bribery  at  Common  Law.     There  is  no  case  apart  from 

•        Statute  in  which  an  election  has  been  avoided  for  treating.     The 

Chanter     English  Courts  have  not  until  recently  had  power  to  deal  with 

Blackwood   P^^l^^^^^^^^ry  elections,  and  it  is  hard  to  see  how  Common  Law 

as  to  those  elections  could  arise.     Paying  canvassers  is  not  an 

offence  at  Common  Law,  but  is  made  an  illegal  practice  by  sec.  180. 

[Griffith,  C.J. — Is  there  a  Common  Law  of  the  land  with 
respect  to  Parliamentary  elections  ?  If  there  is  in  England,  was 
it  brought  out  to  the  various  States,  and  does  it  now  apply  to  the 
Commonwealth  ?  [He  referred  to  Kielley  v.  Carson,  (1843)  4  Mo. 
P.C.,  63.]  The  House  of  Representatives  could  apply  what  it 
thought  was  the  law  of  elections,  but  we  have  to  decide  whether 
what  has  been  called  the  Common  Law  of  Parliament  is  the  law 
which  applies  in  Australia  to  elections  for  the  House  of  Repre- 
sentatives.] 

There  is  no  case  in  w^hich  Courts  of  Law  have  applied  the 
Common  Law  of  Parliament  to  elections.  If  Woodivard  v. 
SarsoTis  (supra)  lays  down  what  is  that  Common  Law  of  Parlia- 
ment, it  is  contrary  to  the  opinion  of  WilleSy  J.  The  principle 
laid  down  in  that  case  appears  to  include  the  Common  Law  of 
Parliament,  and  to  be  intended  to  be  exclusive.  [He  referred  to 
Rogers,  17th  ed.,  pp.  261,  293,  325,  331 ;  Broom's  Constitutional 
Law,  2nd  ed.,  p.  981 ;  1  Chittys  Blackstone,  p.  161.]  The  avoiding 
of  an  election  for  bribery  is  always  put  on  the  ground  of  securing 
freedom  of  election.  Here  there  is  no  allegation  that  the  freedom 
of  election  was  interfered  with. 

[Griffith,  C.J. — If  this  Court  is  bound  to  avoid  an  election  for 
one  act  of  bribery,  it  is  in  a  different  position  from  that  of  the 
House  of  Commons,  for  the  latter  need  not  have  avoided  an 
election  for  such  an  act.] 

Apart  from  Parliamentary  Common  Law,  it  was  not  the  Com- 
mon Law  that  one  act  of  bribery  avoided  an  election.  Treating 
was  not  a  cause  of  avoidance  unless  it  amounted  to  bribery,  until 
it  was  made  so  by  Statute.  Warren  x  Election  Law,  p.  542; 
Clark  on  Election  Committees,  p.  96. 

[Barton,  J. — The  decision  of  Mellnr,  J.,  in  the  Bonyugh  of 
Bolton  Election,  (1874)  2  O'M.  &  H.,  138,  at  p.  142,  raises  the 
question  whether  in  view  of  the  very  express  provisions  of  the 
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Gominoiixvecdth  Electoiul  Act  as  to  the  consequences  of  an  act  of   H.  C.  of  A. 

bribery  to  the  person  convicted  of  it,  while  the  avoidance  of  the        ' 

election  is  not  specified  a,s  a  consequence,  an  election  can  under     Chanter 
that  Act  be  avoided  for  bribeiy.     One  question  then  is  whether  bl^ckwood 
sec.  192  affects  the  principle  laid  down  in  that  case.]  

[Griffith,  C.J. — The  word  "  validity  "  in  that  section  must 
mean  validity  according  to  the  law  of  the  Commonwealth.] 

[O'Connor,  J. — Sec.  192  seems  to  me  to  hand  over  to  the  Court 
the  whole  power  of  Parliament  in  relation  to  the  validity  of 
elections,  because  of  the  words  at  the  end  "  and  not  otherwise." 
To  give  any  effect  to  that  section,  must  not  this  Court  have  power 
to  apply  the  Common  Law  of  Parliament  to  petitions  ?] 

That  is  necessarily  inferred.  But  from  sec.  47  of  the  Constitu- 
tion it  cannot  be  inferred  that  Parliament,  when  it  created  the 
Court  of  Disputed  Returns,  necessarily  transferred  to  it  all  its 
own  powers.  By  the  effect  of  sec.  44  (2)  of  the  Constitution,  and 
of  s6c.  181  of  the  GoTumonwealtk  Electoiwl  Act,  a  candidate 
convicted  of  bribery  or  undue  influence  would  forfeit  his  seat. 

[Griffith,  C.J. — It  may  be  that  Parliament  fixed  the  penalty 
with  the  object  of  avoiding  the  election.] 

If  Parliament  intended  to  give  this  Court  power  to  deal  with 
these  serious  offences,  it  is  strange  that  they  sliould  have  also 
given  the  Court  power  to  disregard  the  laws  of  evidence. 

Sir  John  Quick  in  reply.  The  petitioner  only  relies  on  the  statu- 
tory offence,  and  not  on  the  Common  Law  offence.  In  order  to  avoid 
an  election  it  would  not  be  sufficient  to  prove  treating,  but  it 
would  also  be  necessary  to  show  that  the  treating  interfered  with 
the  result  of  the  election,  or  that  the  treating  was  with  the  view 
of  interfering  with  the  election.  In  the  discretion  of  the  Court 
one  case  of  treating  might  avoid  an  election,  but  it  must  be  such 
as  would  influence  the  election. 

[GRiFFrrH,  C.J. — The  Legislature  has  drawn  a  distinction 
between  offences  which  will  avoid  an  election  and  those  which 
will  not,  by  fixing  the  amount  of  the  penalty.] 

The  Court  has  an  additional  concurrent  jurisdiction  to  impose 
punishment.  As  to  the  first  question,  the  rejection  of  these  votes 
is  subject  to  being  reversed  by  this  Court.  There  are  three  mattera 
of  substance  in  the  Electoi*al  Act,  majority  rule,  secrecy  of  the 
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H.  C.  OF  A.  ballot,   and  certainty  of  expression  of  the  voter's  preference  ; 

^^ '        provisions  as  to  them  are  mandatory.     The  mode  in  which  the 

Chanter     voter  expresses  his  intention  is  matter  of  form,  and  provisions  as 
Blackwood   ^  ^^  ^^^  directory  only.     At  any  rate  a  substantial  compliance 

with  the  requirements  of  the  Act  in  this  respect  is  sufficient. 

[Griffith,  C.J.— In  K  v.  Lofthome,  (1866)  L.R.,  1  Q.B.,  433, 
the  use  of  the  word  "  shall "  was  held  not  to  be  conclusive  as  to 

whether  an  Act  was  mandatory  or  not.] 

Cur.  adv.  vidt 

Griffith,  C.J.  In  this  case  three  questions  of  law  were  referred 
to  the  Full  Court  for  decision,  before  taking  evidence  at  the  trial. 
The  first  question  divides  itself  into  two  parts  dealing  with  dif- 
ferent points.  The  first  is  whether  votes  given  in  the  manner 
set  out  in  paragraph  8  of  the  petition  are  formal  or  informal. 
There  were  only  two  candidates.  According  to  the  allegation 
in  the  petition  the  names  of  those  two  candidates  were  in  alpha- 
betical order.  It  is  not  alleged  that  they  were  printed,  but  we 
have  seen  the  ballot-papers,  and  know  that  they  were. 

The  names  were  enclosed  in  rectilineal  lines.  At  the  left  hand 
side  of  the  names  there  was  a  perpendicular  black  line,  and  to  the 
right  of  the  names  were  two  perpendicular  black  lines  crossing  the 
horizontal  lines,  so  forming  a  square,  or  a  kind  of  square,  at  the 
extremity  of  the  lines.  In  the  petition  they  are  represented 
as  wider  than  their  height,  but  on  the  ballot-papers  they  are 
higher  than  their  width.  They  are  not  perfect  squares.  The 
ballot-papers  in  respect  of  which  this  question  is  submitted  to 
the  Court  had  a  cross  set  opposite  the  name  of  the  petitioner, 
not  in  the  square  formed  in  the  manner  described,  but  to  the 
left  of  it,  in  the  blank  space  between  the  end  of  the  name 
of  the  petitioner  and  the  first  of  the  two  perpendicular  lines 
to  the  right.  The  space  so  formed  had  a  straight  line  printed 
on  its  right,  but  no  such  line  printed  on  its  left ;  and  it  was  a 
tolerably  large  space.  The  question  is  whether  these  votes  are 
bad  or  not.  They  were  rejected  on  the  scrutiny  on  the  ground 
that  the  cross  was  not  within  the  square  printed  on  the  ballot- 
paper.  In  order  to  determine  whether  that  is  a  valid  objection  or 
not  it  is  necessaiy  to  examine  the  Act.  I  will  refer  to  the  sections 
relied  upon  by  the  respondent  in  justification  of  the  action  of  the 
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officer  conducting  the  scrutiny.     Sec.  151  says  :  "  In  elections  for   R-  C-  ^^  ^' 


members  of  the  House  of  Representatives  the  voter  shall  mark  his       ^ '^ 

ballot-paper  by  making  a  cross  in  the  square  opposite  the  name  of     Cuantbb 
the  candidate  for  whom  he  votes."     That  section  assumes  that  Blackwood 

there  is  a  square  on  the  ballot-paper  opposite  the  name  of  each       

candidate.  The  contention  is  that  that  provision  is  imperative, 
and  that  if  the  cross  be  anywhere  but  within  the  square  printed 
on  the  ballot-paper,  the  vote  is  informal,  and  must  be  rejected. 
In  considering  whether  that  provision  is  imperative  or  directory, 
it  is  necessary  to  have  regard  to  several  other  sections,  to  which 
I  will  call  attention,  but  I  will,  first  of  all,  read  the  rule  laid 
down  by  Lord  Carapbelly  L.C.,  in  the  Liverpool  Borough  Bank 
V.  Turner,  (1860)  30  L.J.  (Ch.),  page  380  :  "  No  universal  rule  can 
be  laid  down  for  the  construction  of  Statutes,  as  to  whether 
mandatory  enactments  shall  be  considered  as  directory  only  or 
as  obligatory,  with  an  implied  nullification  for  disobedience.  It  is 
the  duty  of  Courts  of  Justice  to  try  to  get  at  the  real  inten- 
tion of  the  Legislature  by  carefully  attending  to  the  whole  scope 
of  the  Statute  to  be  construed."  This  section  assumes,  as  I  have 
just  said,  that  there  is  a  square  on  the  paper.  Let  us  turn  back 
to  the  previous  provisions  of  the  Act  to  see  how  far  each  of 
those  provisions  can  be  considered  imperative,  and  then  how 
far  sec.  151  can  be  considered  imperative.  If  the  words  of 
sec.  151  are  dependent  upon  provisions  which  are  merely 
directory,  then  it  would  be  hard  to  suppose  that  a  provision 
introduced  as  a  subordinate  element  of  a  provision  which  is 
itself  only  directory  is,  nevertheless,  imperative.  That  seems 
to  me  to  be  a  sound  principle  to  start  with.  Sec.  124 
provides  that  the  Returning  Officer  shall  provide  ballot-papers 
— so  far  nothing  is  said  about  their  form.  There  is  nothing  in 
that  section  to  say  that  they  shall  be  printed  or  written,  but  it  is 
imperative  that  he  shall  provide  ballot-papers.  Sec.  132  says : 
"  Ballot-papers  to  be  used  in  the  election  of  members  of  the 
House  of  Representatives  may  be  in  the  Form  P  in  the  Schedule." 
These  words  are  in  form  plainly  directory.  The  word  "  may  " 
is  sometimes  construed  as  imperative,  but  that  is  only  when 
a  person  has  a  legal  right  which  he  cannot  exercise  without  the 
intervention  of  some  other  person,  and  the  latter  person  is  author- 
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H.  C.  OF  A.   ized  by  the  word  "  may  *'  to  take  the  necessary  steps  to  enable 

■        that  legal  right  to  be  exercised,  as  in  the  case  of  Julius  v.  The 

Chantkr     Bisho})  of  Oxford,  (1880)  5  App.  Cas.,  214.     Ordinarily  the  word 

B    CK  ooD    "^^y"^"^  directory.    Sec.  132,  therefore,  is  apparently  director}^. 

The  ballot-paper  may  be  in  that  form.     The  Form  P  represents  the 

names  of  all  the  candidates  printed  in  alphabetical  order  between 
lines  with  leaded  squares  at  the  end  of  them,  the  perpendicular 
lines  being  continuous,  and  the  horizontal  lines  not  being  con- 
tinuous and  not  being  represented  as  joining  the  perpendicular 
lines.  That  is  the  Form  that  "  may  "  be  used.  So  far  there  is 
nothing  to  show  that  the  Returning  Officer  may  not  use  either 
written  or  printed  papers,  or  that  in  either  case  they  may 
not  have  squares  marked  upon  them  otherwise  than  by  printing. 
Sec.  133  provides  that  "in  printing  the  ballot-papers,"  which 
I  take  to  mean  "jf  they  are  printed,"  "  the  names  of  all 
candidates  duly  nominated  shall  be  printed  in  alphabetical 
order,"  and  "  a  square  shall  be  printed  opposite  the  name  of 
each  candidate."  Putting  these  two  sections  together,  ballot- 
papers  may  be  printed,  and  if  they  are  printed,  the  squares  are 
to  be  printed  opposite  the  name  of  each  candidate.  Then 
comes  sec.  151 : — "  In  elections  for  members  of  the  House  of 
Representatives  the  voter  shall  mark  his  ballot-paper  by  making 
a  cross  in  the  square  opposite  the  name  of  the  candidate  for  whom 
he  votes."  That  clearly  must  mean,  if  there  is  a  square  there. 
Putting  a  square  there  beforeliand  is  not  imperative.  To  say  that 
the  ballot-paper  is  invalid  from  the  failure  to  do  that  which  under 
the  circumstances  he  cannot  do,  the  circumstances  being  such  as 
the  law  permits,  would  be  a  very  extraordinary  constiniction.  It 
seems  to  me,  so  far,  that  the  provision  can  only  be  read  as  saying 
that,  if  there  is  a  square  there,  that  is  the  place  in  which  the  crass 
is  to  be  put.  Making  a  cross  opposite  the  name  of  the  candidate 
may,  I  think,  be  taken  to  be  an  imperative  provision,  because  it 
is  the  only  way  indicated  by  the  Act  in  which  an  elector  is  to 
show  his  preference.  I  pass  on  to  sec.  155,  which  provides  : — "  The 
scrutiny  shall  be  conducted  as  follows : —  .  .  .  All  informal  votes 
shall  be  rejected  " — and  sec.  158  defines  what  are  informal  vot^^s. 
The  part  of  that  section  which  is  impoitant  in  this  case  is  (c), 
which  says — "  A  ballot-paper  shall  be  informal  if — (c)  In  elec- 
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tions  for  the  House  of  Representatives  it  has  (not  being  a  postal   H.  C.  of  A. 
ballot-paper)  no  cross  in  a  square  opposite  the  name  of  a  candidate." 
Bearing  in  mind  that  the  ballot-paper  is  not  required  to  have  a     Chanter 
square  upon  it  unless  printed,  and  might  be  issued  without  any  rj^ckwood 

square  at  all,  it  appears  to  be  plain  that  a  ballot-paper  w^ould  not        

be  informal  if,  having  been  printed  w^ithout  a  square,  the  elector 
had  put  a  square  himself  opposite  the  name  of  a  candidate  and  » 

put  a  cross  in  it.  There  is  nothing  to  indicate  that  the  cross  must 
be  on  the  right-hand  side  or  the  left-hand  side  of  the  name.  The 
words  are  "  a  "  square,  and  these  are  the  only  words  in  the  Act 
which  require  a  vote  to  be  rejected  if  the  provisions  are  not  com- 
plied with.  It  is  to  be  noticed  that  in  Acts  in  'pari  onatei'ia  of  the 
various  States  from  which  these  provisions  are  manifestly  adopted 
there  are  express  provisions  that  a  vote  given  in  any  other  way 
than  that  expressly  provided  shall  be  rejected.  There  is  no  pro- 
vision of  that  kind  here.  The  only  provision  is  that  the  ballot- 
paper  shall  have  a  cross  in  a  square  opposite  the  name  of  the 
candidate.  Sections  163  and  164  then,  singularly  enough,  refer  to 
papers  with  a  cross  opposite  the  name  of  the  candidate  without  using 
the  words  "in  a  square."  The  words  of  both  sections  are  the  same. 
The  papers  are  to  be  arranged  "  By  placing  in  a  separate  parcel 
all  those  wliich  have  a  cross  set  opposite  the  name  of  the  same 
candidate  rejecting  all  informal  ballot-papers."  Those  words  are, 
however,  ambiguous,  because  the  words  "  rejecting  all  informal 
ballot-papers  "  may  be  read  as  meaning  rejecting  all  those  which 
have  the  cross  opposite  the  name  of  a  candidate,  but  have  that  cross 
not  within  a  square.  There  is  no  certain  indication  to  be  derived 
from  those  two  sections.  One  other  section  it  is  necessary  to  refer 
to.  Sec.  199  provides  that  "The  Court  shall  be  guided  by  the 
substantial  merits  and  good  conscience  of  each  case  without  regard 
to  legal  forms  or  technicalities  or  whether  the  evidence  before  it 
Is  in  accordance  with  the  law  of  evidence  or  not."  Now,  for  the 
reasons  which  I  have  briefly  stated,  it  seems  to  me  that  the  pro- 
visions about  the  square  are  directory  only.  The  provision  for 
printing  the  square  on  the  ballot-paper  before  it  is  issued  to  the 
elector  is  directory.  The  provision  that  the  ballot-paper  itself 
shall  be  printed  is,  at  best,  only  inferential,  and  is  clearly  directory; 
and  that  being  only  directory,  I  have  great  difficulty  in  holding 
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H.  C.  OF  A.  that  a  provision,  compliance  with  which  depends  upon  what  the 

Returning  Officer  has  done  at  his  option,  is  imperative,  so  as  to 

Chanter     deprive  the  elector  of  his  vote  in  consequence  of  the  Returning 

Blackwood.  0^^*^^  not  doing  what  he  may  or  may  not  do..    For  these  reasons 

I  should  be  prepared  to  hold  that  the  cross  is  mandatory  and  the 

square  directory.  But  it  is  not  necessary  to  go  so  far  in  this  case. 
I  take  it  that  the  word  "  square  "  in  the  Act  does  not  neceasarily 
mean  a  four-sided  equilateral  figure  with  right  angles,  having  the 
four  sides  joining  at  the  angles.  No  doubt  an  irregular  square 
would  do.  Nor  can  I  find  anything  requiring  the  square  to 
be  on  the  right  hand  of  the  line  or  the  left  hand  of  the  line 
or  that  all  four  sides  should  be  completely  marked.  Take 
this  case  for  example:  Two  names  divided  by  a  horizontal 
black  line,  with  two  vertical  lines  intersecting  the  right-hand 
end  of  the  line  and  extending  above  and  below  the  names  of  the 
candidates.  There  would  then  be  two  spaces,  one  above  the  line  and 
one  below  it,  neither  of  which  would  be  a  perfect  square,  because 
each  of  them  would  have  three  sides  only,  two  perpendicular  lines 
in  each,  but  one  wanting  the  top  line,  the  other  wanting  the 
bottom  line  ;  they  would  be  squares  imperfect  in  form.  C!ould  it 
be  suggested  that  if  a  ballot-paper  were  issued  in  that  form,  which 
is  perfectly  lawful  according  to  the  Act,  and  an  elector  were  to 
put  a  cross  in  that  scjuare  of  three  sides,  the  vote  would  be  bad  ? 
If  we  were  to  hold  that,  it  would  be  distinctly  contrary  to  the 
injunction  laid  on  the  Court  by  sec.  199.  This  leads  me  to  the 
conclusion  that  what  is  meant  by  square  is  a  square  space — 
something  that  an  ordinary  person  looking  at  the  paper  would 
consider  a  square  space.  If  drawing  a  line  across  the  top  or 
bottom  of  the  square  is  not  imperative  —  and  that  seems  to 
me  plain  law — why  should  drawing  a  line  at  one  side  of  the 
square  be  imperative  ?  Take  another  illustration :  The  names  of 
two  candidates  are  printed  each  of  them  between  two  horizontal 
black  lines,  and  at  a  distance,  slightly  to  the  left  of  the  right- 
hand  extremity  of  those  lines,  a  perpendicular  line  is  drawn. 
Then  there  would  be  spaces  marked  by  three  lines,  separated  by 
a  vertical  line  from  the  names  of  the  candidates  and  having  one 
side  open.  Strictly  speaking  that  is  not  a  square,  but  to  hold 
that  a   vote  given   by   making  a  cross   in   such   a   space   was 
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invalid,  would  be  having  regard  to  a  technical  formality  of  the   H«  C.  of  A. 
minutest  character.     If  that  is  so,  does  it  matter  whether  the  line 
that  is  absent  is  at  the  right  side  of  the  square  or  the  left  side     Chanter 
of  the  square  ?     That  distinction  seems  to  me  to  be  so  extremely  bl^ckwood 

shadowy  that  it  would  be  wrong  to  say  the  vote  would  not  be        

good.  In  the  present  case,  the  space  in  which  the  cross  is  put  is 
a  space  having  lines  on  the  top  and  bottom  and  the  right-hand 
side.  The  vacant  space  on  the  paper  is  nearly  square,  but  is  a 
little  longer  from  left  to  right  than  from  top  to  bottom.  And  in 
that  the  elector  has  put  his  cross.  If  in  addition  to  putting  his 
cross  he  had  drawn  a  line  indicating  anything  like  a  demarcation 
on  the  left,  then  the  vote  clearly  would  be  good  because  it  would 
be  in  a  square :  and,  if  we  are  called  upon  to  use  the  extremest 
twhnicality  in  construction,  I  think  we  ought  to  use  it  in  favor 
of  the  franchise  rather  than  against  it.  It  is  perfectly  clear  that 
if  the  elector  had  drawn  or  tried  to  draw  a  perpendicular  line  to  the 
left  of  the  cross  the  vote  would  have  been  good.  Having  then  put 
his  cross  in  the  space  opposite  the  name  of  the  candidate,  is  his 
vote  rendered  invalid  by  his  omission  to  draw  that  perpendicular 
line  i  Suppose  again  that  a  line  had  been  drawn  from  one  line 
half-way  across  to  the  other,  would  that  have  been  sufficient  ?  It 
seems  to  me  to  hold  these  votes  informal  would  be  to  disregard 
the  provisions  of  sec  199.  For  these  reasons  I  think  that  the 
votes  in  question  are  not  informal. 

The  second  part  of  this  question  is : — Are  votes  given  by  putting 
a  cross  in  a  square  opposite  the  name  of  one  candidate,  and 
striking  out  the  name  of  the  other,  good  ?  This  is  not  forbidden 
by  the  Act  except  under  the  provision  of  sec.  158,  sub-sec.  (d), 
which  provides  that  "  a  ballot-paper  shall  be  informal  if  it  has 
upon  it  any  mark  or  writing  not  authorized  by  this  Act  to  be  put 
upon  it  which  in  the  opinion  of  the  Returning  Officer  will  enable 
any  person  to  identify  the  voter."  The  rejection  must  stand  on 
that  ground,  and  the  opinion  of  the  Returning  Officer  appears  to 
be  reviewable  by  this  Court.  All  that  we  can  say  is,  the  ballot- 
papers  are  not  necessarily  void  on  the  ground  of  having  the  name 
of  another  candidate  simply  struck  through. 

The  .second  question  submitted  to  the  opinion  of  the  Court  is  a 
diflerent  one  altogether.     It  relates  to  votes  cast  by  voters  who 
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H  .C.  OF  A.  (Ji(j  not  vote  at  the  polling  places  for  which  they  were  enrolled. 

Electors  may  vote  at  other  polling  places  under  the  conditions  pre- 

Chanter     scribed  by  sec.  139,  that  is,  upon  making  a  declaration  in  the  Form 

Blackwood   ^  ^^  ^^^  Schedule.     In  the  present  case  it  is  not  suggested  that 

they  did  not  make  the  declaration  in  the  Form  Q  or  substantially 

in  the  Form  Q.  But  there  is  nothing  in  that  section  to  suggest 
that  on  making  that  declaration  they  are  to  vote  in  any  dif- 
ferent way.  The  elector  is  entitled  to  have  handed  to  him  a 
ballot-paper  in  the  ordinary  way,  with  the  names  of  the  candidates 
printed  or  written  on  it,  and  he  is  to  deal  with  that  ballot-paper 
in  the  ordinary  manner,  that  is  by  marking  a  cross  in  a  srjuare 
— the  imperativeness  of  the  cross  in  the  square  being  subject  to 
what  I  have  already  said  as  to  the  first  question  in  this  case.  The 
objection  taken  on  this  point  is  that  these  electors  had  not  the 
ordinary  ballot-papers  given  to  them,  but  blank  papers  upon 
which  they  themselves  wrote  the  name  of  the  candidate  without 
any  cross  or  square.  For  reasons  which  will  be  given  more  fully 
in  the  next  case  I  think  these  votes  were  invalid.  They  did  not 
in  any  way  comply  with  the  provisions  in  the  Act  which  re(|uire 
the  elector  to  indicate  his  preference  by  making  a  cross  iu  a 
square  opposite  the  name  of  a  candidate. 

The  third  question  raised  by  this  petition  is,  whether  the  High 
Court  has  any  and  what  jurisdiction  with  respect  to  illegal  practices. 
I  am  afraid  I  am  responsible  for  putting  the  question  in  that  form, 
and  it  does  not  exactly  raise  the  question  I  desired  to  be  decided. 
This  Court  has  clearly  jurisdiction  to  administer  the  law,  what- 
ever the  law  is,  and,  if  the  law  is  that  a  candidate  who  is  guilty 
of  an  illegal  practice  is  not  duly  elected,  this  Court  has  clearly 
jurisdiction  to  say  so.  The  real  question  is  whether,  by  the 
law  applicable  to  elections  for  the  House  of  Representatives,  a 
candidate  guilty  of  an  illegal  practice  as  defined  by  the  Electoral 
Act  is  disqualified  from  being  elected.  Sir  John  Quick  expressly 
disclaimed  any  intention  to  set  up  that  the  respondent  was  liable 
to  lose  his  seat  under  what  is  called  the  Common  Law  of  Parlia- 
ment, that  is  the  Common  Law  relating  to  the  House  of  Commons. 
It  is  said  that  by  the  Common  Law  of  England  relating  to  the 
House  of  Commons  (I  do  not  quite  understand  the  expression)  a 
candidate  guilty  of  bribery  at  Common  Law  forfeited  his  seat. 
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Whether  that  law  is  part  of  the  Common  Law  of  Australia  H.  C.  of  a. 
or  not  is  a  question  which  I  should  be  very  sorry  to  decide 
without  much  fuller  argument  than  has  been  possible  on  this  chanter 
occasion.  I  say  this  because  there  are  very  weighty  authorities  to  ^  ^^ 
the  effect  that  Parliamentary  law  is  not  introduced  into  the  — 
colonies,  and  therefore  not  into  the  Commonwealth.  I  refer  to 
the  opinion  of  Sir  A.  Cockbiirn,  A.G.,  and  Sir  R.  Bethell,  S.G., 
(Feb.  15,  1856,  quoted  in  Forsytlis  Cases  and  Opinions  on  Con- 
dtitutional  Law,  at  p.  25),  and  the  decision  of  the  Privy  Council 
in  Kielly  v.  Carson,  (1843)  4  Moo.  P.C.,  84.  We  are  fortunately 
relieved  from  the  necessity  of  determining  that  point.  All  we  have 
to  decide  is  wli ether,  under  the  provisions  of  the  Statute  Law 
before  ua,  a  candidate  is  incapable  of  election  if  he  has  committed 
one  of  the  acts  prohibited  by  the  Commonwealth  Electoral  Act. 
On  this  question  two  lines  of  argument  commend  themselves  to 
my  mind,  each  of  which  leads  to  the  same  result.  One  is  the 
general  rule,  stated  in  many  forms,  that,  when  a  Statute  creates 
a  new  obligation  or  imposes  a  new  duty,  and  prescribes  specific 
cunsequences  or  remedies  for  non-performance  of  the  duty  or 
breach  of  the  obligation,  those  remedies  must  be  adopted  and  no 
other.  Now,  in  this  case  the  Legislature  has  enacted  a  number 
of  provisions,  and  has  attached  to  the  breach  of  some  of  them 
liability  to  imprisonment  for  12  months,  and  the  Constitution 
had  already  provided  that  a  person  subject  to  punishment  of  that 
kind  should  lose  his  seat.  So  that,  from  that  point  of  view,  it 
would  appear  that  Parliament  was  aware  that  any  person  guilty 
of  any  of  those  offences  to  which  the  punishment  of  12  months 
imprisonment  was  attached  would  lose  his  seat  under  the  Con- 
stitution, and  that  therefore  it  was  unnecessary  to  make  further 
provision  in  the  Electoi'al  Act,  leaving  his  guilt  to  be  established 
in  the  ordinary  way.  Another  and  perhaps  a  wider  argument  is 
this: — The  Commonwealth  was  formed  by  the  union  of  six  separate 
States.  Now,  in  all  those  States  there  had  been  electoral  laws 
which,  after  the  establishment  of  the  Commonwealth,  continued  to 
be  the  law  of  the  Commonwealth  as  to  the  respective  States  until 
this  Commonwealth  electoral  law  was  passed.  The  earliest  was 
that  of  New  South  Wales.  Now,  in  the  Act  of  the  Legislative 
Council,  passed  before  Responsible  Government  was  established, 
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H.  C.  OF  A.  it  was  expressly  enacted  that  any  candidate  guilty  of  certain 
offences  enumerated  in  that  Act,  should  be  incapable  of  election, 
Chanter     ^^^  *11  subsequent  legislation  in  New  South  Wales  was  on  the 
same  footing.     It  was  never  assumed  that  the  New  South  Wales 
Parliament  had    power  to   avoid   an   election   on    that   ground 
without  express  legislation.     This  provision  was  again  enacted 
in  a  later  Act.   The  same  Constitution  was  adopted  in  Queensland, 
and  in  the  Constitution  of  Victoria  there  is  a  similar  provision. 
I  cannot  speak  of  the  later  Acts  in  Victoria,  but  I  know  that 
certainly  in  the  other  States,  there  were  continuous  provisions 
to  the  same  effect.     So  that  we  find  a  uniform  course  of  legislation 
all  to  the  same  effect,  by  which  the  conditions  under  which  a  candi- 
date can  become  incapable  of  election,  were  expressly  laid  down, 
and  when  power  was  intended  to  be  given  to  the  Committee  of 
Elections  and  Qualifications  or  other  tribunal  to  determine  the 
question,  it  was  expressly  conferred.     Then  we  find  the  Common- 
wealth Parliament  in  this  Electoral  Act  deliberately  omitting  any 
such  provision.     In  these  circumstances  I  do  not  think  that  it  can 
be  inferred  that  this  Court  has  power  to  declare  that  a  candidate 
is  guilty  of  an  electoral  offence,  or  to  declare  that,  if  he  has  been  so 
guilty,  he  shall  forfeit  his  seat.     In  what  I  have  said  as  to  the 
Common  Law,  I  must  not  be  supposed  to  suggest  that  there  is  not 
a  Common  Law  applicable  to  elections.    I  take  it  that  the  law  is 
correctly  laid  down  in  this  passage  in  Woodward  v.  Sarsons,  (1875) 
L.R.,  10  C.P.,  p.  743,  where  Lord  Coleridge,  C. J.,  says,  in  delivering 
the  judgment  of  the  Court: — "As  to  the  first  point,  we  are  of  opinion 
that  the  true  statement  is  that  an  election  is  to  be  declared  void  by 
the  Common  Law  applicable  to  parliamentary  elections,  if  it  was  so 
conducted  that  the  tribunal  which  is  asked  to  avoid  it  is  satisfied, 
as  matter  of  fact,  either  that  there  was  no  real  electing  at  all,  or 
that  the  election  was  not  really  conducted  under  the  subsisting 
election  laws.     As  to  the  first,  the  tribunal  should  be  so  satisfied, 
i.e.j  that  there  was  no  real  electing  by  the  constituency  at  all,  if  it 
were  proved  to  its  satisfaction  that  the  constituency  had  not  in 
fact  had  a  fair  and  free  opportunity  of  electing  the  candidate 
i^ich  the  majority  might  prefer.     This  would  certainly  be  so,  if 
a  majority  of  the  electors  were  proved  to  have  been  prevented 
from  recording  their  votes  effectively   according  to  their  own 
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preference,  by  general  corruption  or  general  intimidation,  or  to   H.  C.  of  a. 
be  prevented  from  voting  by  want  of  the  machinery  necessary  for 
80  voting,  as  by  polling  stations  being  demolished,  or  not  open,  or     chanter 
by  other  of  the  means  of  voting  according  to  law  not  being  Blackwood 

supplied,  or  supplied  with  such  errors  as  to  render  the  voting  by       

means  of  them  void,  or  by  fraudulent  counting  of  votes  or  false 
declarations  of  numbers  by  a  Returning  OflScer,  or  by  other  such 
acts  or  mishaps.  And  we  think  the  same  result  should  follow  if, 
by  reason  of  any  such  or  similar  mishaps,  the  tribunal,  without 
being  able  to  say  that  a  majority  had  been  prevented,  should  be 
satisfied  that  there  was  reasonable  ground  to  believe  that  a 
majority  of  the  electors  may  have  been  prevented  from  electing 
the  candidate  they  preferred.  But,  if  the  tribunal  should  only  be 
satisfied  that  certain  of  such  mishaps  had  occurred,  but  should 
not  be  satisfied  either  that  a  majority  had  been,  or  that  there  was 
reasonable  ground  to  believe  that  a  majority  might  have  been, 
prevented  from  electing  the  candidate  they  preferred,  then  we 
think  that  the  existence  of  such  mishaps  would  not  entitled  the 
tribunal  to  declare  the  election  void  by  the  Common  Law  of 
Parliament." 

I  think  that  statement  of  the  law  is  applicable  to  any  election  in 
respect  of  which  a  judicial  tribunal  is  called  upon  to  say  whether 
there  has  been  a  due  election  or  not,  and  I  adopt  it  as  laying  down 
the  law  applicable  to  this  case.  But  whether  it  is  the  law  of  the 
Commonwealth  that,  where  there  has  been  a  single  act  of  bribery 
at  Common  Law  on  the  part  of  the  successful  candidate,  or  his 
a^nts,  the  election  is  void,  is  a  matt.er  which  we  are  fortunately 
relieved  from  deciding. 

Barton,  J.  I  am  in  general  concurrence  with  the  judgment 
which  has  just  been  pronounced,  and  it  expresses  the  view 
I  hold  in  common  with  the  learned  Chief  Justice,  I  think 
any  construction  less  broad  than  that  which  His  Honor  has 
placed  on  the  provisions  directing  the  mode  of  expression  of  the 
preference  of  the  voter  by  placing  his  cross  in  a  certain  position, 
would  tend  to  put  the  franchise  at  the  mercy  of  the  officer  himself 
or  of  the  slightest  slip  the  printer  may  make.  Imagine  a  printer's 
error  which  left  out  one  side  of  the  square.   That  either  a  number 
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H.  C.  OF  A.  of  electors  must  thereby  be  disfranchised  or  there  must  be  another 

election  in  order  that  they  may  record  their  votes,  is  a  proposition 

Chanter     ^^^  extreme  to  maintain.     If  it  were  necessary  I  am  prepared  to 

Blackwood  ^^  ^  ^^^  ^  ^^^  Honor  indicated  in  holding  that,  while  the  making 
the  cross  and  making  it  opposite  a  name  is  essential,  and  a  manda- 
tory provision,  the  placing  of  that  cross  inside  a  square  is  not 
essential  and  therefore  not  imperative,  although  the  two  directions 
occur  in  the  same  section.  There  were  half-a-dozen  varying  laws 
of  election  by  ballot  which  not  only  were  in  force  in  the  six  States 
before  Federation  became  a  fact,  but  whose  operation  continued 
as  to  Federal  elections  until  the  Commonwealth  passed  this 
Electoral  Act,  and,  as  a  matter  of  fact,  an  election  had  already  been 
held  under  these  varying  laws  so  far  as  it  was  possible  to  apply 
them  to  the  conditions  of  the  new  Commonwealth ;  for  the  very 
Parliament  which  passed  this  Act  liad  been  so  elected.  There 
were  varying  methods  of  indicating  a  voter's  preference,  some  by 
striking  out  the  names  of  all  the  candidates  but  one,  if  one  only 
were  to  be  elected ;  others  by  putting  a  cross  against  the  names  of 
as  many  candidates  as  there  were  to  be  elected  ;  and  in  the  case 
of  South  Australia,  there  was  an  express  provision  making  the 
vote  void  in  case  that  requirement  was  not  complied  with,  which 
made  it  beyond  doubt  a  condition  and  mandatory.  So,  in  this 
case,  if  we  could  trace  the  clear  intention  of  Parliament  to  make 
such  a  thing  as  placing  the  cross  in  a  square,  an  imperative 
condition,  there  would  be  nothing  for  this  Court  to  do  but  to  give 
way  to  it.  I  have,  during  the  argument,  referred  to  the  language 
of  Martin,  B.,  in  Thompson  v.  Hai^vey,  (1859)  4  H.  and  N.,  at 
p.  262.  ''  It  is  a  rule  of  construction  that  matters  shall  not 
be  deemed  to  be  conditions  precedent  unless  they  are  declared 
to  be  so.  That  is  a  sound  rule  to  apply  to  statutes  and  unless 
the  legislature  has  in  plain  words  said  that  a  certain  thing 
shall  be  a  condition  precedent  we  must  not  so  construe  it." 
One  can  quite  understand  why  in  this  case  the  setting  of  a 
cross  opposite  the  name  of  a  candidate  should  be  a  condition 
precedent.  Here  it  was  essential  in  the  very  nature  of  the  case 
that  there  should  be  some  specified  mark  by  which  the  preference 
should  be  indicated,  whether  it  was  a  line  through  the  name  or 
names  of  a  candidate  or  candidates,  or  a  circle  or  cross  set  opposite 
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the  name  of  the  candidate  preferred.     But  I  am  loath  to  believe    H  .C.  of  A. 
that  the  legislature,  having  regard  to  that  which  was  an  essential 
in  its  very  kindand  nature, wenton  to  prescribe,as  something  which     Chantkb 
is  also  essential,  the  mere  locality  of  that  cross,  beyond  and  apart  blackwood. 

from  the  strict  and  positive  indication  of  the  voter  s  preference,       

as  the  placing  of  the  cross  opposite  the  name  of  the  candidate  for 
whom  he  desires  to  vote  clearly  is.  Taking  into  consideration  the 
sections  cited  by  His  Honor,  and  sees.  163  and  164,  in  which  there 
is  no  mention  of  a  square,  and  having  in  view  sec.  157,  which  does 
not  place  any  rigid  limit  upon  the  power  of  this  Court  to  declare  a 
vote  valid  which  may  be  in  some  minute  respect  strictly  informal, 
coupling  these  with  the  provisions  of  sec.  199  which  expressly  warn 
US  against  the  adoption  of  legal  formalities  and  technicalities,  I 
have  come  to  the  conclusion  that  it  was  not  an  essential  to  the 
validity  of  these  votes  that  the  cross  should  have  been  placed 
within  a  square.  But,  as  His  Honor  has  pointed  out,  if  it  were  an 
essential  that  it  should  be  placed  in  a  square,  it  is  in  a  square  space, 
and  greater  particularity  than  that  I  do  not  think  the  legislature 
requires.  And,  looking  at  the  case  of  Woodward  v.  Sarsons,  ( 1875) 
LR,  10  C.P.,  733,  I  do  not  see  anything  in  the  judgment  that 
limits  its  principle  to  the  precise  state  of  facts  which  arose  in 
that  case.  It  is  true  that  in  that  case  certain  provisions  or 
directions  for  the  guidance  of  voters  were  placed  in  a  schedule  to 
the  Act,  and  others  were  placed  in  the  Act  itself.  But  I  cannot 
bring  myself  to  the  conclusion  that  the  principles  there  stated,  if 
we  find  them  applicable,  should  not  apply  even  where  there  may 
be  two  provisions  in  question,  both  occurring  in  the  body  of  the 
Act ;  and  I  may  go  even  further,  and  say  that,  if  the  application 
of  the  principle  can  be  deduced  from  the  whole  meaning  of  the 
clause,  and  the  scope  and  purport  of  the  Act,  then  it  can  be 
applied  even  where  the  two  requirements  occur  in  the  same  section ; 
and  where  their  nature  is  different  it  is  open  to  infer  that  the 
degree  of  force  to  be  given  to  them  is  different. 

Now  as  to  the  second  class  of  votes  included  in  the  first 
question,  namely  those  in  which  in  addition  to  placing  a  cross  in 
a  square,  the  voter  has  struck  out  the  name  of  the  opposing 
candidate,  I  do  not  think  that  that  question  was  seriously  argued 
at  the  Bar,  or  that  the  validity  of  those  votes  was  in  fact  con- 
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H.  C.  OF  A.  tested.     Where  a  ballot-paper  has  been  marked  by  an  elector  in 

1904.        £^u  compliance  with  a  Statute  which  does  not  prohibit  any  further 

Chantkr     marking  it  would  be  too  much  to  hold  that  a  further  marking, 

still  more  clearly  expressing  the  intention  of  the  voter,  rendered 

the  vote  illegal.     I  think  we  are  unanimous  in  that  respect. 

As  to  the  second  question,  which  is  "  whether  the  votes  given  in 
the  manner  alleged  in  paragraph  13  of  the  petition  were  valid  " — 
are  the  votes  valid  of  41  electors  whose  names  were  on  the  rolls 
for  other  polling  places  within  the  Division,  and  who  recorded 
their  votes  (that  must  be  taken  to  be  the  correct  statement  of  the 
facts  for  the  purpose  of  this  argument),  not  in  the  manner  pre- 
scribed by  the  Electoral  Act  emd  the  Regulations  made  thereunder? 
Now  it  appears  that  we  are  to  discuss  this  paragraph  in  the  light  of 
the  facts  disclosed  during  the  argument,  the  chief  of  which  facts 
were  these.     The  voters  went  through  the  formalities  prescribed 
in  the  Regulations  to  cover  their  being  absent  from  the  polling 
places  in  which  they  were  enrolled,  and  so  they  were  entitled  to 
vote  at  polling  places  in  some  other  part  of  the  Division,  if  they 
first  made  and  signed  a  declaration  in  the  Form  Q  in  the  Schedule. 
That  was  a  declaration  that  the  applicant  was  the  person  whose 
name  appeared  on  the  electoral  roll, and  that  he  had  not  voted  at 
that  election,  and  that  he  promised  that,  if  permitted  to  vote  at  the 
polling  place  designated  in  the  Form,  he  would  not  vote  at  the 
same  election  at  any  other  polling  place.     Having  made  those 
declarations  (and  it  is  not  contended,  although  they  were  in  a 
form  different  as  to  words  from  Form  Q,  that  they  were  thereby 
invalid),  the  electors  voted,  apparently  through  the  fault  of  the 
officer,  by  merely  writing  the  name  of  a  candidate  upon  papers 
which  up  to  then  did  not  contain  the  name  of  any  candidate. 
The  Act  is  clear  I  think  that  persons  who  vote  under  this  section 
must  vote  in  the  ordinary  way.     There  is  nothing  to  distinguish 
the  method  of  their  voting  from  the  voting  of  other  electors,  but, 
beyond  all  question  of  crosses  and  squares,  the  matter  is  deep- 
seated,  because,  except  in  one  case,  that  of  postal  votes,  there  is  no 
provision  which  allows  an  elector  to  vote  by  writing  down  the 
name  of  a  candidate  for  himself.     It  is  so  absolute  a  departure 
from  all  the  conditions  required  for  an  ordinary  vote  (and  it  is 
an  ordinary  vote  when  once  the  declaration  is  made)  that  it  would 
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be  impossible  to  hold  the  vote  valid.     Ot*  course,  the  question  as   H.  C.  of  A. 
to  the  effect  on  the  election  is  tor  the  Chief  Justice  at  the  hearing,  ^J^ 

and  not  for  this  Court.  Chanter 

The  third  question  is — "  Whether  the  High  Court  as  a  Court  g^^^^, 
of  Disputed  Returns  has  any  and  what  jurisdiction  in  respect  of 
illegal  practices."     But  this  form  of  words  does  not  express  the 
exact  point  we  are  asked  to  determine.     It  appears  from  a  state- 
ment made  by  the  Chief  Justice  during  the  argument  and  assented 
to  at  the  Bar,  that  the  real  question  to  be  determined  is,  whether 
an  election  can  be  avoided  for  a  single  act  of  bribery  or  other 
illegal  practices.     On  that  question  I  am  also  in  accord  with  the 
Chief  Justice.     I  do  not  at  present  express  any  opinion  (because 
it  is  unnecessary  in  this  case)  as  to  the  construction  to  be  placed 
upon  the  second  paragraph  of  sec.  44  of  the  Constitution  taken 
in  conjunction  with  the  provisions  of  the  Electoral  Act.    But  upon 
the  general  question  I  should  like  to  call  attention  to  a  further 
passage  in  the  judgment  of  MelloVy  J.,  in  the  case  of  the  Bolton 
EUetimi,  (1874)  2  O'M.  &  H.,  at  p.   150.     That  judgment  has 
already  been  cited  by  the  Chief  Justice.     The  additional  passage 
is  in   these  words — "I  agree  with  the  opinion  of  the  late  Mr. 
Justice  Willes ;  he  was  decidedly  of  opinion  that  a  violation  of  an 
Act  of  Parliament  which  itself  created  the  offence  and  provided 
the  penalty  could  not  avoid  the  election  ;  all  it  did  was  to  inflict 
penal  consequences  upon  the  persons  who  did  the  acts.     That  also 
is  in  exact  conformity  with   the  evidence  given  by  my  brother 
Martin  to  which  I  have  already  referred,  and  it  is  also,  I  know, 
the  opinion  of  my  brother  Bramwell,  for  when  I  communicated 
with  him  upon  the  point  of  the  telegram,  I  took  the  opportunity 
of  asking  his  opinion. upon  this  particular  point,  and  in  the  answer 
which  he  gives  me  he  entirely  goes  the  length  of  Mr.  Justice 
WiUeSy  and  entirely  concurs  in  the  view  I  have  taken  of  the 
effect  of  sec.  36  of  the  Refoi*m  Act  1867."     So  that  that  opinion 
expresses  the  concurrence  of  three  judges  on  the  question.   Xow  let 
as  have  some  regard  also  to  the  legal  history  of  this  question.    The 
legislation  of  all  the  colonies  which  afterwards  became  the  States 
of  the  Commonwealth,  provided  for  several  electoral  offences  and 
their  punishment,  including  among  such  offences  corrupt  practices, 
and  in  each  case,  so  far  as  I  have  been  able  to  discover,  and  I 
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H.  C.  OF  A.  have  looked  through  the  majority  of  the  Acts,  the  commission  of 

a  single  act  of  these  corrupt  practices  has  been  in  the  past  laid 

Chanter     down  as  both  disqualifying  the  candidate  elected  and  forfeiting 

B  ACKwooD   ^^®  ^^^^'     ^^^  singular  to  relate,  the  Commonwealth  Parliament, 

although  it  provided  for  the  definition  and  the  punishment  of 

these  offences,  did  not  provide  that  the  commission  of  them  should 
disqualify  the  candidate  or  forfeit  his  seat.  I  regard  it  as  a  strong 
feature  that  Parliament  had  all  these  enactments  before  it,  being 
those  severally  applied  within  the  States  to  the  election  of  the 
members  who  passed  this  uniform  Act,  and  yet  refrained  from 
placing  them  in  its  legislation.  How  could  it  have  meant  that  the 
consequences  of  the  previous  legislation  should  apply  to  the  le^s- 
lation  it  was  about  to  enact  ?  If  the  Federal  Houses  had  that 
intention,  they  have  not  expressed  it ;  and  it  may  be  that  the  course 
we  are  now  taking  in  not  going  beyond  the  mere  necessities  of  this 
case  has  additional  reason  in  its  favour  because,  before  any  such 
question  comes  before  us  again,  the  representatives  of  the  people 
will  have  had  an  opportunity  of  considering  this  question,  and  of 
taking  such  course  as  they  may  deem  advisable.  In  the  meantime 
we  find  this  question  argued  by  counsel  for  the  petitioner  on  the 
basis  that  he  rests  his  claim  on  the  Statute,  and  on  the  Statute 
alone.  The  answer  I  think  the  Court  is  obliged  to  make  to  that  is, 
as  has  been  pointed  out  by  Mellor,  J.,  in  the  Bolton  case,  supra, 
that  it  is  within  the  four  corners  of  the  Act  in  this  case  that  we 
must  look  for  the  offences,  their  punishment  and  consequences  ;  and 
not  finding  (applying  the  policy  of  the  Act  as  broadly  as  we  can) 
any  provision  which  would  justify  us  in  saying  that  a  single  act 
of  bribery  or  of  treating  would  render  a  seat  void,  we  are  obliged 
to  answer  that  question  in  the  negative.  The  Common  Law  is 
not  here  invoked,  because  counsel  for  the  petitioner  relies  merely 
on  the  Statute.  It  may  be  that  the  Common  Law  as  stated  on 
the  high  authority  of  Mr.  Justice  Willes,  is  that  a  single  act 
amounting  to  bribery  whether  by  treating  or  otherwise,  committed 
by  a  candidate  or  his  authorized  agent,  would  avoid  the  w^hole 
election;  but  on  that  point  His  Honor  the  Chief  Justice  has  read  a 
passage  from  Woodward  v.  Sarsovs,  .v^/y>/*a,  which  seems  to  point 
the  other  way,  and  to  require  that,  even  at  Common  Law,  the 
corrupt  practice  proved  must  be  general  in  its  character  so  as  to 
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Blackwood. 
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have  permeated  the  election,  possibly  on  the  part  of  both  parties,   H.  C.  of  A. 

80  that  it  is  no  election  at  all,  or  that  the  corrupt  practice  must        ^^^' 

either  have  affected  the  result  or  given  reasonable  ground  for     chantee 

belief  that  it  might  have  affected  it,  so  that  what  purported  to  be 

an  election  was  not  a  free  and  pure  election.     In  the  meantime  it 

is  sufficient  for  us  to  answer  the  question  which  arises  out  of  the 

reference  put  to  us,  together  with  the  argument  of  Sir  John  Quick 

in  the  negative;  that  is  to  say,  the  question  as  re-stated  by  the 

Chief  JusticCy  and  argued  for  the  petitioner,  namelj',   whether 

under  the  Camrrumwealth  Electoral  Act  a  single  act  of  bribery  or 

treating  would  defeat  an  election.     We  are  therefore  relieved 

from  answering  that  broad  question  of  jurisdiction  put  to  us  in 

the  original  question,  and  I  think  it  is  fortunate  that  the  Court 

is  so  relieved.     For  these  reasons,  in  addition  to  those  which  the 

Chief  Justice  has  put  forward,  I  concur  in  the  conclusions  stated 

by  him. 

O'Connor,  J.  As  to  the  first  point,  I  regret  that  I  cannot  agree 
with  the  opinion  which  haa  just  been  expressed  by  His  Honor 
the  Cldef  Justice  and  Mr.  Justice  Barton.  It  would  have  been 
well  if  in  this  decision  which  will  be  a  guide  to  the  administration 
of  the  Act  throughout  the  Commonwealth,  the  judgment  of  the 
Court  had  been  unanimous.  I  have  given  the  utmost  possible 
consideration  to  the  opinion  of  my  learned  brothers,  with  a  view 
to  seeing  whether  I  could  not  agree  with  them.  Notwithstanding 
the  most  careful  consideration,  I  still  hold  a  very  clear  opinion 
that  the  ballot-papers  referred  to  in  the  first  point  were  properly 
declared  informal.  One  of  the  principal  rules  in  the  interpreta- 
tion of  a  Statute  is  this  : — That  the  Statute  should  be  construed 
according  to  its  ordinary  grammatical  meaning  ;  in  other  words, 
that  the  Legislature  should  be  taken  to  have  meant  what  it  said. 
Of  coarse  it  sometimes  happens  that,  owing  to  the  difficulty  of 
expressing  thought  with  absolute  accuracy,  whether  in  an  Act  of 
Parliament  or  in  any  other  document,  the  intention  has  not  been 
clearly  indicated  by  the  words  used :  then,  the  intention  is  to  be 
gathered  from  the  whole  scope  and  purpose  of  the  Act  or  document 
reading  it  altogether,  and,  in  so  reading  it,  full  effect  must  be  given 
to  every  portion  of  it.   I  adopt  the  rule  of  interpretation  referred  to 
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H.  C.  OF  A.  by  His  Honor  the  Chief  Justice,  in  considering  whether  the  pro- 

visions  of  this  Statute  are  directory  or  mandatory.     In  my  view, 

Chanteb     ^^^  section,  according  to  the  ordinary  grammatical  construction  of 

Blackwood    ^^^  words,  is  mandatory,  and,  in  addition  to  that,  I  think  if  the  test 

to  which  His  Honor  has  referred  be  applied,  that  the  whole  scope 

of  the  Act  shows  that  the  language  of  that  section  is  intended  to 
be  mandatory  and  not  merely  directory.     To  the  rule  laid  down 
by  Lord  Campbell  I  would  like  to  add  the  observations  of  Lord 
Penzance  in  Howard  v.  Bodington,  (1877)  2  P.D.,  203,  at  p.  211, 
where  he  says : — "  I  believe,  as  far  as  any  rule  is  concerned, 
you  cannot  safely  go  further  than  that  in  each  case  you  must 
look  to  the  subject-matter ;  consider  the  importance  of  the  pro- 
vision that  has  been  disregarded,  and  the  relation  of  that  provision 
to    the    general  object  intended  to  be  secured  by  the  Act ;  and 
upon  a  review  of  the  case  in  that  aspect  decide  whether  the 
matter  is  what  is  called  imperative  or  only  directory."     Taking 
these  two  rules  of  interpretation    together,  that  is  to  say  that 
the  language  of   the   Act   must   be   given   its   ordinary  gram- 
matical meaning,  and  that  regard  must  be  had  to  the  subject- 
matter  and  the  importance  of  the  provision  in  question,  I  shall 
now  proceed  to  refer  to  the  sections  of  the  Act.     But  before  I  do 
that,  I  would  like  to  state  in  a  very  few  words  the  facts  which  are 
before  us  for  our  consideration.     It  appears  that  the  ballot-papers 
handed  to  voters  by  the  Returning  Officer,  it  being  his  duty  as 
has  been  pointed  out  by  the  Ghwf  Justice  to  supply  the  ballot- 
papers  under  sec.  124,  were  ballot-papers  strictly  in  accordance 
with  the  Act,  and  identical  with  Form  P  in  the  Schedule ;  that  is 
to  say  they  contained  lines  within  which  the  names  of  the  candi- 
dates  were  printed,  and  contained  opposite  the  name  of  each  candi- 
date a  separate  square,  or  enclosure  in  the  nature  of  a  square,  and 
at  the  end  of  the  ballot-paper  there  was  a  note  as  follows : — 
"Indicate  your  vote  by  making  a  cross  in  the  square  opposite 
the   name   of    the    candidate   for   whom   you    vote."       Having 
that   ballot-paper   in    their   hands   for   the    purpose   of   voting, 
the  electors  whose  votes  have  been  declared  invalid,  instead  of 
making  a  cross  in  the  square  printed  upon  the  ballot-paper  for 
the  purpose  of  having  a  cross  marked  in  it,  made  a  cross  outside 
the  square  between  the  square  and  the  name  of  the  candidate  for 
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whom  they  voted.     Now  those  are  the  ballot-papers  which  have   H.  C.  of  A. 
been  declared  to  be  invalid  on  the  ground  that  the  cross  is  not  in 
the  square  opposite  the  name  of  the  candidate  but  outside  the     CHiVNTSR 
square.      Some  suggestions  were  made  in  the  judgments  of  their  Blackwood. 

Honors  as  to  what  would  happen  if  the  square  was  not  complete,        

that  is,  was  not  an  actual  mathematical  square.  It  appears  to  me 
that  when  the  expression  "  square  "  is  used  in  an  Act  of  Parliament 
dealing  with  a  subject  of  this  kind,  it  must  be  taken  to  be  used  in 
the  ordinary  popular  sense,  not  as  meaning  a  mathematical  square, 
but  an  enclosure  which  may  be  fairly  described  as  a  square.  In 
this  instance  that  which  purports  to  be  a  square  opposite  the 
name  of  the  candidate  is  not  a  mathematical  square,  but  nobody 
who  saw  it  would  hesitate  for  a  moment  to  say  that  it  may  be 
fairly  described  as  the  square  set  opposite  the  name  of  the 
candidate.  Now  that  being  so  the  voter  did  not  use  that  square, 
but  put  a  cross  opposite  the  name  of  the  candidate  outside  the 
square.  The  question  is  whether  that  vote  is  valid  or  not.  It  has 
been  said  that  there  is  no  obligation  upon  the  Returning  Officer 
to  issue  a  ballot-paper  containing  the  square.  I.  cannot  agree 
with  that  view.  It  is  true  that  the  Act  says  in  sec.  132  : — 
''Ballot-papers  to  be  used  in  the  election  of  members  of  the 
House  of  Representatives  may  be  in  the  Form  P  in  the  Schedule." 
But  in  having  regard  to  what  are  the  essentials  of  a  ballot-paper 
you  must  look  at  other  sections  besides  that.  Form  F  is  intended 
merely  to  give  the  form  in  which  the  essentials  of  the  ballot-paper 
are  arranged  ;  and  as  long  as  you  have  the  essentials  of  the  ballot- 
paper,  it  appears  to  me  to  be  immaterial  whether  they  are  in  the 
Form  P  or  some  other  Form.  There  is  no  doubt  that  the  general 
provision  at  the  end  of  the  Act,  namely,  sec.  209 — "  The  forms  in 
the  Schedule  may  be  varied  as  the  circumstances  of  the  case  may 
require " — is  really  directed  to  the  same  end.  The  ballot-paper 
need  not  contain  those  particulars  which  are  not  material.  There 
may  be  in  that  respect  a  variation  of  the  form  which  is  laid  down 
in  the  Schedule.  Now  in  determining  what  is  material  in  the 
Form  of  the  ballot-paper,  it  is  necessary  to  look  at  other  portions 
of  the  Act;  and  it  appears  to  me  that  we  must  gather  what  is 
material  from  sec.  133.     That  section  provides  : — 
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H.  C.  OF  A.        **  133.  In  printing  the  ballot-papers— 

1904 

"  (i.)  The  names  of  all  candidates  duly  nominated  shall  be  printed  in 

^,  alphabetical  order  according  to  their  surnames  : 

„       ^'  **  (II.)  If  there  are  two  or  more  candidates  of  the  same  surname  their  names 

shall  be  printed  according  to  the  alphabetical  order  of  their  christian 

names,  or  if  their  christian  names  are  the  same,  then  according  to 
the  alphabetical  order  of  their  residences,  arranged  and  stated  on 
the  ballot-paper  : 

"  (III).  Where  similarity  in  the  names  of  two  or  more  candidates  is  likely 
to  cause  confusion,  the  Commonwealth  Electoral  Officer  for  the 
State  or  the  Divisional  Returning  Officer  conducting  the  election 
may  arrange  the  names  with  such  description  or  addition  as  will 
distinguish  them  from  one  another : 

*'  (IV.)  A  square  shall  be  printed  opposite  the  name  of  each  candidate." 

Sub-section  1  must  be  carried  out  exactly.  The  words  of  that 
sub-section  are  not  permissive  words  as  in  sec.  132,  and  there  is 
no  liberty  to  alter  the  Form  under  sec.  209  which  would  enable 
that  condition  to  be  dispensed  with.  In  the  same  way  there  must 
be  an  arrangement  of  the  names  of  the  candidates  as  provided  in 
sub-sec.  2.  Sub-sec.  3  is,  I  think,  permissive.  But  when  we  come 
to  sub-sec.  4  the  words  are  "  A  square  shall  be  printed  opposite 
the  name  of  each  candidate.''  Now  the  essentials  of  a  ballot- 
paper  are,  I  think,  to  be  gathered  from  that  section,  which  directs 
that,  in  the  printing  of  the  ballot-papers,  the  names  of  the  candi- 
dates are  to  be  arranged  in  a  certain  order,  and  that  there  shall  be 
printed  a  square  opposite  the  name  of  each  candidate.  In  addition 
to  that  if  we  look  at  sections  155  and  158  which  relate  to  the 
scrutiny  and  which  declare  the  grounds  of  informality,  we  find 
that  it  is  an  essential  part  of  that  scrutiny  to  see  that  the  cross 
is  inside  a  square  opposite  the  name  of  the  candidate.  How  can 
it  be  said  in  the  face  of  all  these  sections  making  the  use  of  a 
square  imperative,  that  a  square  is  not  essential,  or  that  it  is 
optional  whether  there  is  a  square  or  not  ?  In  my  view  it  is 
expressed  as  plainly  as  anything  can  be  in  the  different  sections 
of  the  Act,  that  whatever  else  may  be  immaterial,  or  however  the 
Form  may  be  varied,  there  are  certain  essentials  of  the  ballot- 
paper,  one  is  that  the  names  of  all  the  candidates  shall  be  there, 
and  the  other  is  that  opposite  the  name  of  each  candidate  a 
square   shall   be  printed.      Now,  the  ballot-paper  having  been 
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supplied  in  that  form  (there  is  no  question  here  that  the  ballot-  H.  C.  of  a. 
paper  was  in  the  form  laid  down  by  the  Act),  it  had  in  it  a  square 
opposite  the  name  of  the  candidate.  Let  us  next  consider,  following     chaster 
the  rules  laid  down  by  Lord  Penzancey  of  what  importance  or  Blackwood 

materiality  is  the  marking  inside  the  square  opposite  the  candi-       

date's  name  in  the  general  scheme  of  the  legislation  provided  in 
the  Act.  I  suppose  we  are  entitled  to  have  the  same  knowledge 
of  public  affairs  as  any  other  members  of  the  community,  and 
everyone  will  admit  that,  in  the  varying  systems  of  marking 
ballot-papers  which  existed  all  over  Australia  before  the  passing 
of  the  Commonwealth  Act,  one  of  the  most  fruitful  sources  of 
informalities  and  uncertainty  was  the  carrying  out  of  the  method 
by  which  the  voter  was  to  mark  his  preference.  In  some  cases 
it  was  by  striking  out  names,  in  other  cases  it  was  by  putting  a 
cross  opposite  the  name  ;  and  the  question  was  constantly  being 
raised  as  to  whether  the  mark  was  opposite  the  name,  or  whether 
it  indicated  the  intention  to  vote  for  any  particular  candidate.  It 
appears  to  me  that  the  legislature  has  indicated  an  intention 
throughout  the  whole  of  this  Statute  to  ensure  as  far  as  possible 
certainty  in  the  method  of  voting,  and  to  leave  as  little  aa  possible 
to  the  discretion  of  the  Returning  Officer  at  the  scrutiny,  by 
providing  not  only  that  there  shall  be  a  mark  opposite  the  name, 
bat  also  by  setting  out  the  position  in  the  ballot-paper  within 
which  that  mark  shall  be  placed.  This  is  not  new  legislation. 
We  find  in  the  South  Australian  Act — the  electoral  code  of 
1896  it  is  called — this  very  system  is  in  force.  There  is  a  form 
of  ballot-paper  in  the  Schedule  exactly  like  this,  except  that 
the  squares  are  merely  separate  squares  and  not  connected  by  any 
lines  with  the  enclosures  in  which  are  the  names  of  the  candidates. 
That  Act  is  more  detailed  than  ours  in  the  provisions  as  to  the 
manner  in  which  the  marking  is  to  be  done.  It  provides  that 
a  voter  shall  vote  by  making  a  cross  having  its  centre  within 
a  square  opposite  the  name  of  the  candidate  for  whom  he  desires 
to  vote.  That  is  the  only  difference.  Here  the  cross  is  to  be 
within  the  square ;  there  the  cross  is  to  have  its  centre  in  the 
square.  Mr.  Justice  Barton  stated  that  there  is  some  provision  in 
the  South  Australian  Act  making  a  vote  void  if  that  is  not  done. 
I  am  unable  to  find  it.     I  do  not  know  whether  Sir  John  Quick 
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H.  C.  OF  \.  can  assist  me  in  that.     I  have  looked  carefully  and  can  find  no 
provision  making  a  vote  invalid  if  the  centre  of  the  cross  is  not 
Chanter     within  the  square. 

V. 

Blackwood. 

Mitchell, — He  relied  upon  the  words  "  and  not  otherwise." 

[Quick  referred  to  sec.  134,  sub-sec.  (6).] 

O'Connor,  J.  In  the  view  that  I  take  of  this  matter  I  think 
that  the  Commonwealth  Act  has  expressed  the  intention  of  the 
legislature  just  as  strongly  as  the  legislature  of  South  Australia 
expressed  its  intention  in  the  Act  I  have  referred  to.  That  inten- 
tion is  to  be  gathered  not  only  from  the  sections  which  deal  with 
the  scrutiny,  but  from  sections  all  through  the  Act  dealing  with 
voting.  Now  it  appears  to  me  that  the  legislature  might  very 
well  have  come  to  the  conclusion  that  it  was  an  exceedingly 
important  thing  that  these  different  methods,  by  which  uncertainty 
was  not  only  produced  but  encouraged  in  the  methods  of  marking 
votes,  should  be  put  an  end  to  by  adopting  the  South  Australian 
system  by  which  a  voter  could  make  no  mistake,  because  there  is 
a  place  marked  out  on  the  ballot-paper  within  which  he  must 
mark  his  cross.  I  find  it  difficult  to  see  how  a  provision  of  that 
kind  can  be  regarded  as  immaterial  or  unimportant.  One  of  the 
difficulties  1  have  felt  in  acceding  to  the  view  of  the  Chief 
Justice  and  Mr.  Justice  Barton  is  how  to  avoid  giving  the  go  by 
altogether  to  those  provisions  in  the  Act  regarding  the  place  on 
the  ballot-paper  in  which  the  preference  is  to  be  stated.  Because, 
if  it  is  the  law  that  these  provisions  are  directory  only,  it  is  quite 
obvious  that  those  squares,  which  are  put  there  expressly  for  the 
purpose  of  having  the  voter's  preference  marked  in  them  need  not 
be  used  unless  the  voter  pleases,  and,  if  that  is  so,  they  are  of  no 
value  whatever.  It  would  then  be  quite  optional  whether  the 
votes  were  marked  inside  the  square  or  not  so  long  as  they  were 
opposite  the  candidate's  name.  They  might  be  marked  before  the 
name  or  after  the  name,  under  the  name  or  over  the  name.  In  any 
of  these  ways  the  marking  would  be  opposite  the  name.  It 
appears  to  me  that,  if  it  is  the  law  that  these  provisions  are 
directory  only,  and  it  is  immaterial  whether  the  mark  is  put  in  the 
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square  or  not,  the  whole  of  the  provisions  of  this  Act  regarding  H.  C.  of  a. 
the  square  and  the  particular  place  in  which  the  vote  is  to  be 
marked,  are  mere  waste  paper.   I  come  now  to  the  sections  dealing     chanter 
expressly  with  the  informality  complained  of.     It  will  be  found  3,  *ckwood 

that  in  the  scheme  of  the  Act,  the  ballot-papers  and  the  dealing       

with  the  ballot-papers    of   both  the  Senate  and  the  House  oi 
Representatives  are  put  on  exactly  the  same  footing.     Sec.  133 
provides  that  they  are  to  be  printed.     No  distinction  is  made  as 
to  the  printing  of  the  ballot-papers  of  the  two  Houses.     The 
printing  of  ballot-papers  is  spoken  of  generally,  and  when  you 
come  to  the  obligations  of  the  voter  you  find  also  that  they  are 
treated  in  exactly  the  same  way.     The  obligations  of  the  voter 
are  stated  in  sec.  150,  which  says  : — "  In  elections  for  the  Senate 
the  voter  shall  mark  his  ballot-paper  by  makingj  a  cross  in  the 
square  opposite  the  name  of  each  candidate  for  whom  he  votes." 
It  having  been  enacted,  that  each  ballot-paper  shall  contain  a 
square,  sec.  150  provides  that  the  voter  shall  mark  his  ballot- 
paper  by  making  a  cross  within  the  square  opposite  the  name 
of  each  candidate   for  whom  he    votes.      That    is   mandatory. 
Taking  the  ordinary  grammatical  meaning  of  that  section  "  shall" 
means  "shall."     Next  take  sec.  151 : — "  In  elections  for  members 
of  the  House  of  Representatives  the  voter  shall  mark  his  ballot- 
paper  by  making  a  cross  in  the  square  opposite  the  name  of  the 
candidate  for  whom  he  votes."     The  same  expression  is  used  with 
reference  to  the  same  square.     Now  that  being  the  duty  of  the 
voter,  let  us  next  look  at  the  power  which  is  to  be  exercised  by 
the  Returning  Officer  at   the   scrutiny.     Sec.  155  is  a  general 
provision   dealing  with  the  scrutiny  both   for  elections  to  the 
Senate  and  elections  to  the  House  of  Representatives.     Sub-sec.  4 
provides  that : — "  All  informal  votes  shall  be  rejected."    That  is 
mandatory.     Then  sec.  15vS  provides  what  votes  shall  be  informal. 
Here  aj^ain  I  take  together  the  provisions  relating  to  both  Houses, 
for  it  heems  to  me  that  they  cannot  be  separated.      Sub-sec.  {b) 
provides  that : — "  A  ballot-paper  shall  be  informal  if  in  elections 
for  the  Senate  it  has  (not  being  a  postal  ballot-paper)  no  cross  in 
the  square  opposite  the  name  of  any  candidate."     The  expression 
is  "  nhall  be  informal."     That  is  clearly  mandatory.     The  squanj 
referred  to  is  the  square  referred  to  in  sec.  150.     It  is  the  square 
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H.  c.  OF  A.  which  appears  in  Form  O  in.  the  Schedule  ;  it  is  the  square  referred 

/       to  all  through  the  Act  wherever  the  matter  is  dealt  with.     When 

Chanter     we  come  to  the  provisions  with  respect  to  the  House  of  Repre- 

Blackvvood   sentatives  sub-sec.  (c)  provides  that: — "A  ballot-paper  shall  be 

informal  if  in  elections  for  the  House  of  Representatives  it  has 

(not  being  a   postal  ballot-paper)  no  cross  in  a  square  opposite 
the  name  of  a  candidate."      If  the  word  used  had  been  no  cross 
in  "  the  "  square,  I  think  there  could  have  been  very  little  room 
for  argument.     The  section,  however,  uses  the  word  "  a  "  square, 
while  in  the  provision  as  to  the  Senate  the  word  used  is  **  iher 
But  can  there  be  any  doubt  at  all  that  the  square  mentioned  in 
sub-sec.  (c)  is  the  same  as  the  square  mentioned  in  sUb-sec.  (h) — 
that  the  square  for  the  Senate  is  the  same  as  for  the  House  of 
Representatives  ?     It  appears  to  me  that  you  must  take  these  as 
one  provision  for  the  issue  of  the  same  kind  of  ballot-paper  for 
the  Senate  and  the  House  of  Representatives,  putting  a  duty  on 
electors  in  both  cases  to  vote  in  the  same  way  by  putting  a  cross 
in  the  square  opposite  the  name  of  the  candidate  for  whom  they 
vote.     I  cannot  do  otherwise  than  read  the  words  "  in  a  square  " 
in  sub-sec.  (c)  as  meaning  exactly  the  same  as  the  words  "  in  the 
square  "  in  sub-sec.  (6).     But  it  is  said  that  however  that  may  be 
sec.  163  makes  a  difference.     It  is  to  be  remembered  that  this  Act 
is  divided  in  the  following  way.     Part  12  has  a  general  heading, 
"  The  Scrutiny."     The  provisions  I  have  been  reading  are  general 
provisions  applying  both  to  the  Senate  and  the  House  of  Repre- 
sentatives.    Then,  inasmuch  as  there  must  be  a  different  way  of 
conducting  the  two  elections,  the  returns  for  the  Senate  coming  in 
from  the  whole  State,  and  those  for  the  House  of  Representatives 
from  the  various  electorates  into  which  the  States  are  divided, 
there  must  be,  in  some  respects,  a  difference  in  the  provisions 
relating  to  them,  and,  therefore,  there  are  sections  relating  to  the 
Senate  and  the  House  of  Representatives  separately.     It  is  to  be 
noticed  that  in  these  further  "provisions  relating  to  the  elections 
for  the  Senate  "  there  is  no  mention  specifically  of  the  square  at 
all.     Sec.  160,  sub-sec.  (c)  provides  that : — "  Divisional  Returning 
Officers   and    Assistant  Returning   Officers    shall  count  all   the 
votes  found  in  the  boxes  opened  by  them  respectively,  rejecting  all 
informal  ballot-papers,  and  shall  make  and  keep  a  record  of  the 
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nnmber  of  votes  counted  by  them  from  such  boxes  respectively."  H.  C.  op  a. 
The  other  sub-sections  do  not  deal  with  the  matter.     The  scrutiny 
already  having  taken  place  by  virtue  of  the  earlier  sections,  this     Chantkr 
is  a  provision  for  enabling  votes  to  be  grouped  and  arranged,  bj^^kwood 

In  the  same  way  under  the  general  heading  "  provisions  relating       

to  elections  for  the  House  of  Representatives,  there  is  in  sec.  163 
the  same  class  of  provision.  That  section  provides : — That  "  each 
Assistant  Returning  Officer  shall :  (1)  Arrange  the  ballot-papers 
under  the  names  of  the  respective  candidates  by  placing  in  a 
separate  parcel  all  those  which  have  a  cross  set  opposite  the 
name  of  the  same  candidate,  rejecting  all  informal  ballot-papers." 
The  scrutiny  does  not  take  place  under  that,  but  under  the 
general  provision  which  directs  that  all  informal  votes  shall 
be  rejected,  and  that  a  ballot-paper  which  has  not  a  cross  opposite 
the  name  of  a  candidate  must  be  rejected.  That  has  been  done 
already.  Sec.  165  deals  only  with  the  grouping  and  arranging  of 
the  ballot-papers  in  parcels,  and  surely  it  was  not  necessary  in 
setting  out  the  duties  of  the  Returning  Officer  for  the  purpose 
of  arrangement,  to  describe  in  the  same  terms  the  informality 
of  the  ballot-papers,  which  had  already  been  done.  You  must 
read  that  section  as  a  whole.  The  rejection  of  informal  ballot- 
papers  takes  you  back  to  sec.  158,  and  these  papers  that  are  to 
be  arranged  do  not  contain  those  informal  ballot-papers,  because 
they  have  been  rejected  in  the  scrutiny  which  has  taken  place 
before.  That  is  the  only  section  which  deals  with  the  matter. 
It  appears  to  me  it  is  plainly  mandatory,  and  that  there  is  no 
discretion  whatever  in  the  Returning  Officer  or  the  Court  or 
anybody  else  to  count  as  valid  one  of  these  papers  which  does 
not  contain  a  cross  in  the  square  opposite  the  name  of  a  candi- 
date. I  cannot  avoid  coming  to  the  conclusion  that,  if  you 
make  this  provision  directory  only  instead  of  mandatory,  you 
give  the  go  by  entirely  to  the  whole  of  the  provisions  dealing 
with  squares,  and  neutralize  every  provision  intended  in  that 
respect  to  bring  about  certainty  in  the  administration  of  the 
Act,  and  to  relieve  the  Returning  Officer,  and  the  Court  after- 
wards, of  the  duty  of  determining  in  hundreds  of  doubtful  cases 
what  was  the  intention  of  the  voter  as  expressed  in  the  way  in 
which  he  has  marked  his  ballot-paper.     Then  it  is  said  that  sec. 
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H.  C.  OF  A.   199  will  aid  the  Court  in  coming  to  the  conclusion  that  this  pro- 
vision should  be  considered  as  directory  and  not  mandatory.     I 
Chanter     *™  unable  to  see  that     Sec.  199  is  a  section  which  is  commonly  put 

Blackwood   ^^^  ^^*'®  ^^  ^^^®  kind  for  the  purpose  of  enabling  the  Court 

to  get  rid  of  what  we  all  understand  as  legal  technicalities.     But 

sec.  199  must  be  read  in  connection  with  the  rest  of  the  Act,  and 
if  the  other  portions  of  the  Act  have  stated  that  voting  shall  be 
conducted  in  a  particular  way — in  other  words,  if  the  section  is 
mandatory — there  is  no  question  at  all  but  that  the  Court  has  no 
power  under  sec  199  to  read  it  differently.     I  think  the  Chief 
Justice  in  the  course  of  the  argument  stated  that.     So  that  in  the 
view  I  take  of  the  matter,  that  these  provisions  are  mandatory, 
sec.  199  cannot  be  relied  upon.     For  these  reasons  I  have  come 
to  the  conclusion  that  this  provision  that  the  voter  shall  vote  by 
making  a  cross  inside  the  square  and  opposite  the  name  of  the 
candidate  for  whom  he  votes  is  mandatory,  that  it  is  an  essential 
and  important  part  of  the  Act  and  must  be  complied  with,  and, 
if  not  complied  with,  the  vote  is  informal,  and,  therefore,  that  the 
Returning  OflScer  properly  disallowed  the  votes  mentioned  in 
paragraph  8  of  the  petition  as  informal.     As  to  the  other  votes 
mentioned  in  the  first  question,  I  agree  with  the  other  members 
of  the  Court  in  thinking  that  these  votes  ought  to  have  been 
allowed.     I  can  see  no  informality  whatever  in  them.     Of  course 
if  it  were  shown  later  on  as  a  matter  of  fact  in  the  course  of  the 
trial  before  the  Chief  Justice  that  the  Returning  Officer  has  the 
opinion,  founded  upon  some  ground,  that  the  marking  tended  in 
some  way  to  violate  the  secrecy  of  the  ballot,  it  may  be  that 
Hie  Honor  would  not  be  obliged  to  hold  these  papers  valid  ;  but 
on  the  face  of  them  as  they  are  presented  to  us  I   am  clearly 
of  opinion  that  they  are  valid  votes  and  ought  to  be  allowed. 
As  to  the  second  question  I  agree  with  the  judgments  of   the 
other  members  of  the  Court  in  thinking  that  the  votes  were  not 
valid.     It  appears  to  me  invalidity  is  shown  on  this  one  short 
ground.     There  is  only  one  case  in  the  whole  of  the  Act  which 
dispenses  with  the  two  essential  requirements  of  this  Act,  first, 
that  there  shall  be  nothing  written  on  the  ballot-paper  which 
may  indicate  or  disclose  the  identity  of  the  voter,  and,  secondly, 
that  the  vote  must  be  given  by  putting  a  cross  in  the  square 
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opposite  the  name  of  a  candidate.     That  is  the  case  of  the  postal   R-  ^-  op  a. 

vote.     It  is  quite  clear  that  these  are  not  postal  voting  papers, 

and,  as  they  are  not  postal  voting  papers,  a  voting  in  this  way     Chanter 

was  irregular.     One  can  well  understand   that  it  is  a  necessity  ^^ 

in  the  case  of  voting  by  post  to  make  provisions  which  may 

violate  the  secrecy  of  the  ballot.     That  is  a  necessity  of  the 

position.     But  the  Act  has  taken  care  to  make  it  abundantly 

clear  that  in  no  other  case  whatever  will  votes  be  allowed  which 

are  in  any  other  form  than  the  form  specified. 

As  to  the  next  question  also  I  entirely  agree  with  the  opinions 
expressed  by  the  other  members  of  the  Court.  I  was  at  first 
inclined  to  think  that  the  very  definite  and  wide  terms  in 
which  jurisdiction  was  given  to  this  Court,  would  enable  it  to 
exercise  all  the  powers  which  Parliament  could  exercise  in  the 
ease  of  disputed  returns ;  but  I  have  come  to  the  conclusion 
that  that  cannot  be  so.  This  Court,  being  a  judicial  tribunal, 
when  power  is  given  it  to  decide,  has  power  to  decide  only 
according  to  law.  It  must  get  its  power  from  the  law ;  either 
from  the  law  laid  down  in  the  Act  itself  or  from  the  Common 
Law.  As  to  the  law  laid  down  by  the  Act  itself  I  think  it  is  very 
clear  that  the  Act  gives  no  power  whatever  to  avoid  an  election 
on  the  ground  of  any  misconduct  however  great  on  the  part  of 
either  candidate.  The  authority  cited  by  the  Chief  Justice  and 
Mr.  Justice  Barton — namely,  the  Bolton  Case — is  very  strong  on 
that  point,  and  as  a  confirmation  of  that,  I  would  like  to  refer  to 
a  note  in  Chandos  Leigk  and  Le  Marchant  on  Election  Laiv  and 
Petitions,  page  144.  "  The  followiiig  important  remarks  were 
made  by  Martin,  B.,  with  respect  to  illegal  payments,  before  the 
Select  Committee  on  Parliamentary  and  Municipal  Elections, 
431 : — *■  I  discussed  the  matter  this  morning  with  Mr.  Justice 
WiJUes,  and  I  attach  much  greater  importance  to  and  confidence 
in  his  opinion  than  in  my  own.  He  is  of  opinion,  as  he  stated 
to  me  to-day,  that  he  thought  that  to  whatever  extent  the  pro- 
visions of  an  Act  of  Parliament  were  wilfully  violated  which 
did  not  enact  that  the  consequences  of  those  acts  avoided  the 
seat,  a  person  sitting  judicially  could  not  avoid  the  seat.'" 
That  bears  out  in  more  detail  the  expression  of  opinion  in  the  case 
I  have  referred  to.     That  is  the  opinion  not  only  of  Martin,  B., 


76  HIGH   COURT  [1904. 

H.  C.  OF  A.  but  of   Willes,  J.     For  these  reasons  I  think  there  is  no  doubt 

that,  as  far  as  the  Statute  is  concerned,  there  is  no  power  in  the 

Chanter     Court  of  Disputed  Returns  to  avoid  a  seat  on  the  ground  of  mis- 

Blackwood   conduct,  no  matter  how  great.     As  was  pointed  out  by  the  Chief 

Justice  in  the  course  of  the  argument,  the  object  achieved  in 

the  States  of  the  Commonwealth  prior  to  federation,  by  express 
provisions  for  avoiding  seats  on  the  grounds  of  bribery  and  other 
illegal  practices,  is  really  brought  about  b}'^  sec.  44  of  the  Constitu- 
tion, which  provides  that  "any  person  who  has  been  convicted, 
and  is  under  sentence,  or  subject  to  be  sentenced  for  any  offence 
punishable  under  the  law  of  the  Commonwealth  or  of  a  State  by 
imprisonment  for  one  year,  or  longer,  shall  be  incapable  of  being 
chosen,  or  of  sitting  as  a  Senator  or  a  Member  of  the  House  of 
Representatives."  Therefore  if  a  person  has  been  guilty  of  any  of 
those  illegal  practices  mentioned  in  sec.  181  of  the  Electoral  Act,  for 
which  he  is  liable  to  imprisonment  for  one  year,  he  comes  under  the 
operation  of  sec.  44  of  the  Constitution.  For  bribery  or  undue 
influence  he  may  be  imprisoned  for  one  year.  That  being  so, 
that  is  a  punishment  which  comes  under  sec.  44  of  the  Constitution, 
and  if  before  any  ordinarj'  tribunal  on  summary  conviction,  a 
candidate  is  convicted  of  that  offence,  he  forfeits  his  seat,  and  is 
incapable  of  sitting  as  a  Senator  or  as  a  Member  of  the  House  of 
Representatives.  Looking  at  the  whole  scope  of  the  Act,  it  would 
appear  that  the  legislature  has  expressly  taken  away  any  power 
whatever  of  punishment  from  the  Court  of  Disputed  Returns. 
There  are  numerous  provisions  for  punishment  in  the  Act,  but  in 
all  cases  the  proceedings  must  be  taken  before  the  ordinary 
Courts.  That  is  really  consistent  with  the  Judiciary  Act  under 
which  there  is  no  direct  criminal  jurisdiction  given  to  this  Court. 
The  Court  may  have  jurisdiction  on  appeal,  but  no  direct  power 
to  decide  or  adjudicate  in  criminal  cases  ;  and  in  carrying  out  that 
principle,  it  may  have  been  thought  well  by  the  legislature  to 
keep  entirely  distinct  the  function  of  deciding  a  disputed  election, 
from  that  of  punishing  a  candidate  for  misconduct,  either  by  a  fine 
or  imprisonment  or  forfeiture  of  seat.  As  regards  the  Statute 
law,  therefore,  it  seems  quite  clear  that  we  have  no  power  to 
avoid  a  seat  on  the  ground  stated.  Whether  or  not  that  power 
exists  at  Common  Law  is  a  very  different  matter.     I  certainly 
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am  not  satisfied  that  there  is  at  Common  Law  power  in  a  Judge  H.  C.  of  a 

1904. 

of  this  Court  to  upset  an  election  or  declare  an  election  void  on       ,_^ 
the  ground  of  a  single  act  of  bribery.      Of  course  it  is  true  that     Cuantkr 
whatever  the  Common  Law  is,  this  Court  can  administer  it,  but  Blackwood. 

I  am  not  satisfied  that  there  is  any  Common  Law  which  would        

authorize  the  avoidance  of  an  election  for  a  single  act  of  bribery. 
However,  the  withdrawal  by  Sir  John  Quick  of  any  imputation 
of  bribery  outside  the  Act  itself  renders  it  unnecessary  to  consider 
that  point.  On  this  ground  also  I  am  entirely  in  accordance  with 
the  judgment  of  the  other  members  of  the  Court. 

Griffith,  C.J.      Both  parties  having  partly  succeeded,  there 
will  be  no  costs  of  the  reference. 

Solicitors,  for  petitioner,  Quick,  Hyett  tt  Rymer,  Bendigo. 
Solicitors,  for  respondent,  Blake  &  Riggall,  Melbourne. 
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WILLIAM  MALONEY Petitioner; 

AND 

SIR  MALCOLM  DONALD  McEACHARN     .       Respondent. 

MELBOURNE  ELECTION  PETITION. 

ON  REFERENCE  FROM  THE  COURT  OF  DISPUTED  RETURNS. 

Cmmtmwealth  Electoraf  Act  1902  (No.  19  of  1902),  «ec8.  109,  112,  113,  114,    119,  h.  C.  op  A. 
139,  158,  209;    Schedule,  Form  K—Acts  Int*trpreiation  Act  1901  {No.  2  of         1904. 
1901),  ste.  13 — Election — Votvig  by  post  —  Application  for  ballot-pajyer —         v  ■  ,  ^^ 
Witnfstt  to  aignature — Mandatory  or  directory  provision —  Vote.r  iH>titig  out  of    March  8,  9, 
kisdivition — Form  of  ballot-paper — Writing  name  of  candidate.  "• 

The  direction  in  Form  K  in  the  Schedule  to  the  Commonwealth  Electoral  Griffith,  C.J., 
Act  1902,  introduced  by  the  letters  **  N.B."  as  to  the  persons  by  whom  applications  o'Coimor,  JJ. 
for  postal  vote  certificates  are  to  be  attested,  is  mandatory. 
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H.  G.  OF  A.  Heldf  therefore,  that  postal  votes,  given  upon  certificates  and  ballot-papers 

1904.         issued  to  electors  pursuant  to  applications  not  attested  by  a  person  of  one  of 
^-  '-^        the  classes  there  specified,  are  invalid. 

^  A  ballot-paper,  issued  pursuant  to  sec.  139  of  the  Commonwealth  Electoral 

McEacharn.  Act  1902  and  Regulations  made  thereunder  to  a  voter  absent  from  his  Division, 

must  be  in  the  ordinary  form  having  the  names  of  the  candidates  printed  or 

written  thereon,  and  the  voter  must  vote  in  the  ordinary  way  by  making  a  cross 
opposite  the  name  of  a  candidate. 

Held,  therefore,  that  votes  given  by  the  voters  writing  on  a  blank  ballot- 
paper  the  name  of  one  of  several  candidates,  are  invalid. 

At  an  election  for  the  House  of  Representatives  for  the  Electoral 
Division  of  Melbourne,  in  the  State  of  Victoria,  held  on  16th 
December,  1903,  there  were  two  candidates,  Sir  Malcolm  Donald 
McEacharn,  Knight,  and  William  Maloney.  The  former  was,  on 
the  18th  December,  declared  by  the  Returning  Officer  to  have  been 
duly  elected.  Maloney  thereupon  filed  a  petition  praying  for  a 
declaration  that  McEacharn  was  not  duly  elected,  and  that  he,  the 
petitioner,  was  duly  elected,  or,  in  the  alternative,  for  a  declaration 
that  the  election  was  void. 

The  petition  coming  on  for  hearing  before  Griffith,  C.J.,  sitting 
as  the  Court  of  Disputed  Returns,  he  ordered  the  following  ques- 
tions of  law  to  be  referred  to  the  Full  Court  for  determination, 
viz. : — 

(1)  Whether  the  attestation  of  applications  in  Form  K  (a)  in  the 
Schedule  to  the  ConiTnomvealth  Electoral  Act  by  some  one  of  the 


(a)  FoB&i  K. 

The  Commonwealth  Electoral  Act  1902. 

Application  for  a  Postal  Vote  Certificate. 

State  of  [hei-e  insert  Jiame  of  Slate]. 

To  the  Returning  Officer  Electoral  Division  of  [Aere  insert  nams  oj  Divinon], 
I  [here  state  Christian  names,  sumamCj  -place  of  living,  and  occtipation]  hereby 
apply  for  a  Postal  Vote  Certificate. 

1.  1  am  an  elector  on  the  Electoral  Roll  for  the  Division  of  [here  insert  name 
of  Divisimi]  to  vote  at  [here  insert  name  of  polling  place], 

2.  The  ground  on  which  I  apply  for  the  Certificate  is  [here  stale  gr<mnd\ 

3.  I  request  that  the  Postal  Vote  Certificate  and  the  Postal  Ballot  Paper  for  the 
Senate  and  the  House  of  Representatives  or  either  as  may  be  required  may  be 
forwarded  to  me  at  [here  state  address  to  ichir.h  the  papers  are  to  he  forwarded]. 

Dated  this  day  of  19 

[Signature,] 
Signed  in  the  presence  of 
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persons  specified  in  the  note  to  that  form,  is  an  imperative  con-  W.  C.  of  A. 

dition,  so  that  votes  given  by  post,  under  certificates  and  ballot-        ^ 

papers  issued  to  electors  upon  applications  not  so  attested,  are    Moloney 
necessarily  invalid.  McEach-^rn. 

(2)  The  ballot-papers  provided  for  use,  under  the  Regulations,        

by  electors  absent  from  the  Division,  not  having  contained  any 
squares  in  which  to  mark  a  cross,  but  being  blank  with  the 
exception  of  the  words  "Ballot  Paper"  at  the  top,  with  one 
horizontal  line  at  a  distance  of  about  an  inch  below  them ;  whether 
votes  given  by  merely  writing  upon  the  ballot-paper  the  name  of 
the  candidate  for  whom  the  elector  voted,  without  also  writing  the 
name  of  the  other  candidate,  and  without  marking  the  ballot-paper 
by  making  a  cross  opposite  the  name  of  the  candidate  for  whom 
he  voted,  ought  to  be  rejected. 

These  questions  now  came  on  for  argument. 

Gau7i8(yti  for  the  petitioner.  The  answer  to  the  first  question 
depends  on  section  109  and  Form  K  to  the  Act.  The  provisions 
in  Form  K  are  mandatory.  "  Whether  words  used  in  a  Statute 
are  compulsory  or  only  directory,  depends  on  the  subject-matter 
to  which  they  are  applied,  and  on  the  general  scope  and  object  of 
the  Statute,  rather  than  on  the  use  of  particular  language  in  the 
Statute."  Foley  on  Suinviary  Convictions^  7th  ed.,  p.  40.  The 
section  is  enabling,  and  the  power  must  therefore  be  followed 
strictly.  "  When  a  new  authority  is  vested  in  any  body,  the 
condition  upon  which  it  is  granted  must  be  strictly  pursued." 
Thompson  v.  Harvey  (1859),  4  H.  and  N.,  254,  at  p.  259 ;  see 
also,  K  V.  Loxdale  (1758),  1  Bur.,  445  ;  Bain  v.  Whitehaven  Rail- 
tcay  Co.  (1850),  3  H.L.,  1 ;  Maxwell  on  Statutes,  2nd  ed.,  p.  360. 
In  considering  the  provisions  for  voting'  by  post,  the  Common- 


N.B,->To  be  signed  in  the  presence  of  a  Returning  Officer,  Electoral  Registrar, 

Jostice  of  the  Peace,  School  Teacher,  or  a  Postmaster. 

The  grounds  on  which  a  Postal  Vote  Certificate  may  be  issued  are — 

(a)  That  the  applicant  has  reason  to  believe  that  he  will  on  polling  day  be 

more  than  five  miles  from  the  polling  place  for  which  he  is  enrolled  ;  or 

(6)  That  the  applicant  being  a  woman  believes  that  she  will  on  accomnt  of 

ill-health  be  unable  on  polling  day  to  attend  the  polling  place  to  vote, 
(c)  That  the  applicant  will  be  prevented  by  serious  illness  or  infirmity  from 
attending  the  polling  place  on  polling  day. 
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H.  C.  OF  A.   wealth  Parliaiiieut  may  be  assumed   to  have  had  before  it  the 
1904.        Victorian   legislation,   and   to    have   intended  to   make  a   verj^ 
Moloney     serious  departure  from  it.     In  the  Victorian  Act  (No.  1701)  there 
McF  '^•H  R '  ^^  ^^  provision  requiring   signatures  to  applications  for  postal 
votes  to  be  witnessed.     The  object  of  the  Commonwealth  Legisla- 
ture is  to  surround  the  privilege  with  safeguards,  and  to  prevent 
anything  like  fraud  on  the  Act.     The  Acts  Interpretation  Act 
1901,  sec.  13,  makes  every  Schedule  to  an  Act  part  of  the  Act. 
Form  K,  therefore,  is  part  of  the  Act. 

[Griffith,  C.J. — Are  the  words  introduced  by  the  letters 
"  N.B."  part  of  the  Fonn,  or  are  they  something  added  to  it  ?] 

They  are  part  of  the  form,  and  they  are  introduced  in  that  way 
in  order  to  show  that  they  are  mandatory. 

[Griffith,  C.J. — In  Mcintosh  v.  Simpkins (IdOl),  1  Q.B.,  487, 
words  in  a  fonn  in  a  Schedule  printed  in  italics  and  giving 
directions  as  to  tilling  up  the  form,  were  held  to  be  mandatory.] 

[MitchelL — The  Act  in  that  case  appears  to  be  one  dealing 
with  the  liberty  of  the  subject.] 

Enabling  words  are  always  mandatory  where  they  are  words  to 
give  effect  to  a  legal  right;  Jxdius  v.  Bishop  of  Oxford,  (1880)  5 
App.  Cas.,  214.  Sec.  109  contains  a  grant  of  an  electoral  privilege, 
and  no  elector  can  have  the  benefit  of  the  grant  without  complying 
with  the  conditions.  None  of  tlie  questions  contained  in  sec.  141 
can  be  put  to  a'person  voting  by  post.  The  Court  should  struggle 
against  directory  legislation,  and  should  seek  to  make  the  law 
certain  by  interpreting  conditions  as  being  mandatory.  The 
application  is  the  foundation  of  the  right  to  vote  by  post,  and  if 
the  application  does  not  comply  with  the  requirements  of  the  Act, 
it  is  void  and  the  subsequent  vote  is  bad. 

The  votes  referred  to  in  the  second  (juestion  are  obviously  bad. 
The  only  case  in  which  an  elector  can  vote  by  writing  on  the 
ballot-paper  the  name  of  the  candidate  he  prefers  is  that  of  postal 
voting.  Under  sec.  158  (c),  at  the  scrutiny,  all  ballot-papers  (not 
being  postal  ballot-papers)  which  do  not  contain  a  cross  opposite  the 
name  of  the  candidate,  must  be  rejected.  Sec.  139  (8)  (a)  does  not 
justify  regulations  permitting  the  writing  on  ballot-papers  of  only 
one  name.  Regulation  13  of  the  Regulations  of  10th  Oct.,  1003, 
provides  that  ballot-papers  are  to  be  in  the  ordinary  form,  tliat  is, 
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ha\nng  the  names  of  all  the  candidates  printed  or  written  upon  ^-  ^-  ^^  ^' 
them,  when  they  are  handed  to  the  voter.  ,^^\ 

Maloney 

Mitchell  for  the  respondent.     As  to  the  first  question  the  most  mcKacharx. 

important,  and  the  governing  section,  is  sec.  119,  which  gives  the        

grounds  upon  which  a  postal  vote  shall  be  rejected,  and  it  shows 
that  all  tliat  is  necessary  upon  the  application  form  is  the  signature 
of  the  voter,  so  that  it  may  be  compared  with  the  signature  to  the 
postal  vote.  The  omission  to  have  the  application  verified,  if  it  is 
necessary,  does  not  affect  the  validity  of  the  vote,  but  would  justify 
the  Returning  Officer  in  refusing  to  issue  a  postal  ballot-paper. 
Having  issued  it  the  Act  does  everything  else.  The  words  intro- 
duced by  the  letters  "  N.B. "  in  Form  K  are  directory  only.  If 
personation  were  feared,  the  legislature  should  have  made  provision 
in  the  body  of  the  Act  as  to  verifying  these  applications. 

[Griffith,  C.J.,  referred  to  Liverpool  Boi'ough  Bank  v. 
Turner  (1860),  30  L.J.  Ch.,  379,  per  Lord  Campbell,  L.C.,  at  p. 
380,  08  to  when  an  Act  is  mandatory.] 

If  the  object  of  the  legislature  were  to  obtain  identification  of 
the  applicant,  it  would  have  required  the  witness  to  the  signature 
to  certify  that  he  knew  the  applicant.  It  looks  as  if  the  draughts- 
man who  drew  Form  K  thought  that  there  was  a  provision 
in  the  Act  itself  to  the  effect  set  out  in  the  words  following  the 
letters  "N.B." 

[Griffith,  C.J.  —  In  all  the  other  forms  except  Form  K, 
sentences  introduced  by  the  letters  "N.B.,"  simply  call  attention  to 
a  provision  contained  in  the  body  of  the  Act.  It  would  seem  as 
if  there  had  been  in  the  original  draft  some  such  provision  as 
that  following  the  letters  "  N.B."  in  Form  K  which  had  subse- 
quently been  struck  out.] 

If  these  words  were  in  a  section  of  the  Act  it  would  be  very 
difficult  to  contend  that  they  were  not  mandatory.  But  their 
position  in  Form  K  makes  them  much  less  important.  The  case 
of  Mcintosh  V.  Simpkins,  supra,  is  followed  in  Luviley  v.  Osborne 
(1901),  1  Q.B.,  532,  and  in  Alderson  v.  Palliser  (1901),  2  K.B., 
883,  and  all  were  cases  affecting  the  liberty  of  the  subject.  The 
words  introduced  by  the  letters  "  N.B."  are  a  footnote  within  the 
meaning  of  sec.  13  (3)  of  the  Acts  Interpretation  Act  1901,  and 
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H.  C.  or  A.  are,  therefore,  not  part  of  the  Act.     Those  words  clearly  refer  to 

something  supposed  to  be  somewhere  else,  and  do  not  purport  to 

Malonky    enact  anytliing.    See  Woodward  v.  Sarsons,  (1875)  L.R.  10  C.P.,  at 

McEachaks  P'  *^^^'     ^^  t^Q^  the  words  are  part  of  the  Act,  they  are  directory 

only  ;  if  they  are  mandatory,  tlie  Returning  Officer,  before  issuing 

the  postal  ballot-paper,  should  have  dealt  with  the  matter,  and,  as 
he  has  passed  it  over,  the  only  grounds  for  rejecting  the  votes  are 
those  contained  in  sec.  119.  The  issue  of  the  postal  vote  certificate 
is  conclusive  as  to  the  signing  and  witnessing  of  the  applications. 
[O'Connor,  J.,  referred  to  Thovipson  v.  Hai^ey,  supra,  as 
being  in  the  respondent's  favour.] 

As  to  the  second  question.  The  electoral  officers  appear  to  have 
put  a  certain  interpretation  upon  the  Regulations,  and  to  have 
considered  that  these  absent  votes  should  be  given  in  the  same 
way  as  postal  \'otes.  If  sec.  158  is  applicable  to  these  votes,  there 
appears  to  be  no  doubt  that  they  are  bad.  But,  if  it  is  held  that 
the  putting  of  a  cross  opposite  the  name  of  a  candidate  is  directoiy , 
then  this  also  is  only  directory. 

Gaunson  in  reply.  Although  sec.  209  enables  the  Forms  in  the 
Schedule  to  be  varied,  that  does  not  justify  a  variation  of  the 
requirements  of  those  Forms. 

[Griffith,  C.J. — May  it  not  be  that,  although  it  is  mandatory 
that  the  application  shall  be  witnessed,  it  is  only  directory  that  it 
shall  be  witnessed  by  one  of  certain  persons  ?] 

The  general  scope  and  object  of  the  Act  shows  that  the  directions^ 
both  as  to  the  witnessing  and  as  to  the  person  who  witnesses,  are 
mandator  V. 

Cur.  adv,  vult. 

loth  Morch.  GRIFFITH,  C J.  Two  questious  were  referred  for  the  opinion  of 
the  Court.  The  first  is  "  Whether  the  attestation  of  applications 
in  the  Form  K  in  the  Schedule  to  the  Covimoiiwealth  Electoral 
Act  by  some  one  of  the  persons  specified  in  the  note  to  that  Form 
is  an  imperative  condition,  so  that  votes  given  by  post  under 
certificates  and  ballot-papers  issued  to  electors  upon  applications 
not  so  attested  are  necessarily  invalid."  The  votes  mentioned  in 
the  petition,  amounting,  we  are  told,  to  a  very  large  number,  are 
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what  are  called  postal  votes,  given  under  the  provisions  of  Part  X.  H.  C.  of  A. 
of  the  Electoral  Act.     Sec.  109  provides  that  an  elector,  iindet* 
certain  circumstances,  "may,  after  tlie  issue  of  the  writ,  and  before     malosby 
the  polling  day,  make  application  in  the  Form  K  in  the  Scliedule,  to  j^j^^e^chaiin 

the  Returning  Officer  for  the  division  in  which  he  lives,  for  a  postal        

vote  certificate."     Then  follow  certain  provisions  as  to  what  shall 
be  done  after  the  application  is  made.     By  sec.  209  it  is  provided 
that  "  the  Forms  in  the  Schedule  may  be  varied  as  the  circum- 
stances of  the  case  may  require."     I  take  that  as  qualifying  sec. 
109  by  saying  "  In  the  Form  K,  or  substantially  in  the  Form  K." 
[His  Honor  then  read  Form  K,  and  continued.]   It  will  be  observed 
that  there  is  a  note,  not  italicised,  but  introduced  by  the  letters 
"  N.B.,"  which  is  as  follows  : — "  To  be  signed  in  the  presence  of  a 
Returning  Officer,  Electoral  Registrar,  Justice  of  the  Peace,  School 
Teacher,  or  a  Postmaster."      Then  follows  what  is  practically  a 
repetition  of  the  grounds  specified  in  sec.  109  as  authorizing  an 
application   for  a   postal  vote   certificate.     The   question  to  be 
determined   is    whether   the    words   introduced   by   the   letters 
"  X.B.  "  are  imperative,  or  merely  directory,  that  is  to  say,  whether 
they  are  an  essential  part  of  Forai  K.   The  principles  to  be  applied 
in  .determining  whether   particular   provisions   of   an   Act   are 
mandatory  or  directory,   have  been   sufficiently   stated   in    the 
previous  decision  (a).     The  scope  and  object  of  the  particular  pro- 
visions must  be  looked  at.     Now  the  scheme  of  this  Act  is  that 
every  elector  shall,  as  far  as  practicable,  vote  at  the  polling  place 
for  wliich  he  is   enrolled.     Provisions,   however,   are  made  for 
allowing  an  elector  to  vote  at  another  polling  place,  but  always  on 
conditions ;  in  the  case  of  an  elector  who  wislies  to  vote  at  another 
poUing  place  in  the  same  Division,  he  must,  under  sec.  139,  make 
and  sign  a  declaration  in  the  Form  Q  in  the  Schedule,  and  if  he 
wishes  to  v^ote  at  a  polling  place  outside  his  Division,  but  within 
his  State,  he  must  comply  with  the  regulations  made  under  sec. 
139  (3).  So,  if  he  wishes  to  vote  by  post,  he  must  comply  with  the 
conditions  of  sec.  109.     That  is  necessarily  involved  in  the  words 
used,  because  a  voter  has  no  right  to  vote  by  post  beyond  such  a 
right  as  is  conferred  by  sec.  109,  and  I  think  it  is  a  clear  rule  that 
where  a  privilege  is  granted  subject  to  a  condition,  the  performance 

(o)  Chanter  v.  Bldckwoody  aiUe,  pp.  70,  et  seq. 
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H.  C.  OF  A.  of  that  condition  is  necessary  before  the  right  to   exercise  the 

1904.        privilege  arises.  Therefore  the  question  is  reduced  to  this — is  the 

Maloney    attestation  of  the  application  a  condition  to  be  performed  ?  It  is 

J-  p,  *';  clear  that  the  voter  must  make  an  application,  and  the  words  are 

"in  the  Form  K,"  to  which,  as  modified  by  sec.  209,  may  be  added 

"or  to  the  like  eftect."  Similar  words  in  English  Acts  have  received 
very  stringent  interpretation,  particularly  in  the  Bills  of  Sale  Acts. 
But  a  distinction  is  endeavoured  to  be  drawn  here  in  consequence 
of  the  very  singular  way  in  which  the  condition  is  introduced. 
It  is  introduced  by  the  letters  "  N.B."  A  number  of  directions 
are  given  in  the  form,  many  of  which  may  be  said  to  be  essential. 
Indeed,  it  is  hardly  conten(^ed  that  they  are  not  essential.  For 
example,  the  direction  that  such  particulars  shall  be  stated  as  will 
serve  to  identify  the  applicant  with  the  elector  whose  name  appears 
on  the  roll.  If,  instead  of  the  words  now  in  question  being 
introduced  by  the  letters  "  N.B.,"  they  had  been  in  brackets  or  in 
italics,  they  would  primd  facie  have  been  in  the  same  category 
as  those  directions,  and  essential.  But  attention  is  called  to  the 
fact  that  notes  introduced  by  the  letters  "N.B."  are  frequent 
throughout  the  Schedule,  and  in  every  instance,  except  this  one, 
they  are  mere  repetitions  or  notifications  of  something  already 
contained  in  the  body  of  the  Act.  In  this  instance,  the  note  is  not 
a  notification  of  something  in  the  body  of  the  Act,  but  adds 
something  not  to  be  found  in  the  body  of  the  Act.  It  is  con- 
tended from  that  circumstance  that  it  is  clear  that  the  framera  of 
this  Act  used  these  notes,  not  for  the  purpose  of  declaring  or 
laying  down  something  in  the  nature  of  an  enactment,  but  merely 
for  the  sake  of  giving  information.  That  argument  was  strongly 
supported  by  the  singular  fact  that,  although  the  Act  contains 
no  reference  to  attestation  of  applications  for  postal  vote  certifi- 
cates, it  does  contain  elaborate  provisions  for  attestation  of  the 
postal  ballot-papers  themselves.  Thus  sec.  112  requires  that  the 
ballot-paper  shall  be  marked  in  a  certain  way  in  the  presence  of  a 
postmaster,  or  a  police  or  stipendary  magistrate,  or  a  head  master 
of  a  State  school,  or  a  person  appointed  for  the  purposes  of  the 
section  by  the  Governor-General  inCouncil,and  by  no  other  person. 
Then  sec  114  provides  that  it  shall  be  the  duty  of  these  pensons 
to  witness  postal  ballot-papers;  sec.  115  requires  these  persons  to 
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post  all  postal  ballot-papers  witnessed  by  them,  and  sec.   122    H.  C.  of  a. 
imposes  other  duties  upon  these  same  persons  in  the  event  of  the 
inability  of  the  voter  to  wTite.     It  is,  no  doubt,  very  singular  that     malonky 
ill  analogous  pix)visions  in  the  same  part  of  the  Act  two  analogous  j^j^jg/^^^^jj,. 

documents  are  recjuired  to  be  signed  by  the  elector,  and  that  in       

the  body  of  the  Act  there  are  elaborate  provisions  for  attesting 
one  of  them,  while,  as  to  the  other,  no  provision  is  there  made, 
and  we  are  left  to  find  that  provision  in  the  Schedule.  On  the 
other  hand  not  too  much  weight  is  to  be  attached  to  the  fact  that 
the  words  are  in  roman  letters  and  not  in  italics.  The  application 
is  to  be  in  the  Form  K  substantially.  We  know  that  in  England 
and  also  in  Australia  similar  words  have  sometimes  received  a 
rigorous  construction.  Some  assistance  may  perhaps  be  derived 
from  the  case  of  Mcintosh  v.  SimpklnSy  (1901,  1  K.B.,  587.)  In 
tliat  case,  by  rules  of  Court,  not  by  Statute,  power  had  been  given 
to  a  County  Court  Judge  to  issue  judgment  summonses  in  certain 
cases,  the  condition  of  their  issue  being  the  making  of  an  affidavit 
by  the  plaintiff  in  a  form  in  the  Schedule.  The  form  in  the 
iSchedule  had,  printed  in  italics,  certain  directions  exactly  analog- 
ous to  thase  in  the  Form  K  and  conveyed  in  no  other  way.  The 
form  ran  thus : — "  (3)  The  defendant,  CD.,  now  lives  at 
in  a  house  (or  shop)  apparently  of  the  yearly  rent  or  value  of 

L  (4)  (If  a  master).  The  defendant  C.  D.,  carries 
on  the  business  of  (state  wJuU)  in  a  (state  what)  at  (state  where 
and  any  circumstances  showing  that  the  business  is  profitable 
or  that  he  has  means  to  pay);  (5)  the  defendant,  C.  D.,  is 
unmarried  [or  is  married  and  has  (state  how  many)  children, 
of  whom  (state  how  many)  work  and  earn  wages]."  It  was 
held  by  the  Court  of  Appeal  that  the  making  of  an  affidavit 
in  the  prescribed  form  was  an  imperative  condition  to  be  per- 
formed by  the  plaintitf  before  the  Judge  could  exercise  in  his 
favour  the  power  conferred  upon  him  by  the  rules.  That  case,  I 
think,  goes  further  than  any  others  that  preceded  it.  If  it  is  a 
piide,  it  would  be  difficult  to  say  that  anything  contained  in  this 
Form  K,  at  all  analogous  to  the  directions  in  that  case,  could  be 
rejected,  or  could  be  held  to  be  other  than  a  condition  to  be  per- 
formed before  the  electors  can  take  advantage  of  the  privilege 
conferred  by  sec.  109.     The  only  points  upon  which  that  case  can 
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letters  "N.B."  and  are  not  printed  in  italics.     If  they  were  printed 

Maloney     in  italics  I  think  it  could  hardly  be  contended  that  they  were  not 

McEacharn  P^^^  ^^  ^^®  essentials  of  the  Form.     Notwithstanding  the  verj^ 

singular   construction   of  the   Act,  and   the   singular  difference 

between  the  form  of  the  provisions  as  to  attestation  of  the  two 
documents,  and  the  absence  of  any  provision  in  the  body  of  the 
Act  as  to  attestation  of  the  applications,  I  am,  I  confess,  com- 
pelled to  come  to  the  conclusion  that  attestation  of  the  application 
by  one  of  the  persons  specified  is  an  essential  condition  to  the 
granting  of  the  application.  In  coming  to  that  conclusion  I  am 
influenced  to  a  gi'eat  extent  by  the  apparent  scope  of  this  Part  of 
the  Act.  If  the  application  could  be  made  without  attestation, 
means  of  personation  would  be  offered  to  any  person  who  was 
willing  to  take  advantage  of  them.  There  would  be  no  check 
or  means  of  obtaining  evidence  against  the  personator.  If  a  man 
were  merely  required  to  sign  the  name  of  an  elector  and  give  the 
particulars  mentioned  in  the  form,  all  of  which  he  could  ascertain 
from  the  roll,  and  then  to  send  in  the  application,  the  Returning 
Officer  would  have  no  more  to  do  than  to  issue  tlie  certificate  and 
ballot-paper.  Anybody  would  be  enabled  to  get  a  postal  ballot- 
paper.  If  the  application  were  merely  required  to  be  attested  by 
another  signature,  the  means  of  evading  the  Act  would  be  almost 
as  easy,  because  it  would  only  need  two  persons  to  concur,  one  to 
sign  the  name  of  an  elector  as  the  applicant,  and  another  to  sign  a 
fictitious  name  as  attesting  witness.  But,  if  the  application  is 
required  to  be  attested  by  some  known  and  identifiable  person,  of 
one  of  the  classes  specified  in  the  note  to  Form  K,  there  would  be 
this  safeguard,  that,  if  he  improperly  attested  a  liallot-paper,  he 
would  be  liable  to  lose  an  official  position,  if  the  facts  were  made 
known  on  a  prosecution  for  personation  or  otherwise.  There 
would  be,  at  any  rate,  some  safeguard  added.  It  is  true  it  is  an 
imperfect  safeguard,  just  as  the  attestation  of  an  affidavit  by  a 
commissioner  is  an  imperfect  safeguard  as  to  the  identity  of  the 
deponent,  for  the  commissioner  seldom  knows  the  deponent.  But 
a  person  who  signs  an  affidavit  in  the  presence  of  a  commissioner 
runs  the  risk  of  being  identified  and  prosecuted  if  he  swears  falsely. 
So,  in  this  case,  if  a  man  signs  an  application  of  this  sort,  not 
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being  the  pei'son  whose  name  is  signed,  he  is  guilty  of  a  criminal   H-  ^-  ^^  ^' 
offence,  rendering  him  liable  to  imprisonment  for  two  years.     If 
the  construction  which  we  favor  is  adopted,  he  cannot  effectively     Maloney 
do  80  except  in  the  presence  of  a  person  easily  identifiable,  a  person  mcEacharn 

holding  a  public  office,  and  who  is  likely  to  be  a  credible  witness 

on  a  prosecution.  Therefore  the  provision  is  a  substantial,  though 
an  imperfect,  safeguard.  This  reasoning  and  the  authority  of 
Mcintosh  V.  Simpkins  (supra),  compel  me,  reluctantly  I  confess, 
to  the  conclusion  that  attestation  by  some  one  of  the  persons 
specified  in  the  note  to  the  Form  is  an  imperative  condition.  I 
say  reluctantly,  because  it  appears  manifest  that  the  electors  made 
the  applications  and  attempted  to  exercise  their  right  to  vote  in 
perfectly  good  faith,  and  believed  that  they  were  complying  with 
the  Act  in  doing  so  in  this  manner  (a).  Nevertheless,  I  have 
come  to  the  conclusion  that  attestation  by  one  of  the  specified 
persons  is  an  imperative  condition. 

The  second  point  referred  is  as  follows  : — "  The  ballot-papers 
provided  for  use  under  the  Regulations  by  electors  absent  from  the 
Division,  not  having  contained  any  squares  in  which  to  mark  a 
cross,  but  being  blank  with  the  exception  of  the  words  *  Ballot 
Papt^r '  at  the  top,  with  one  horizontal  line  at  a  distance  of  about 
an  inch  Ijelow  them,  whether  votes  given  by  merely  writing  upon 
the  ballot-papers  the  name  of  the  candidate  for  whom  the  elector 
voted,  without  also  writing  the  name  of  the  other  candidate,  and 
without  marking  tlie  ballot-paper  by  making  a  cross  opposite  the 
name  of  the  candidate  for  whom  he  voted,  ought  to  be  rejected." 
It  Is  necessary  to  ref ei*  briefly  to  the  regulations  on  that  point.  I 
referred  just  now  incidentally  to  sec.  139.  In  pursuance  of  that 
section  the  Governor-General  made  regulations  dated  19th 
^>ctober,  1903,  and  published  on  the  same  day,  providing 
facilities  fur  electors  desiring  to  vote  at  a  polling  place  out- 
side of  the  Division.  They  prescribed  that  the  electors  should 
give  certain  particulars,  answer   certain  questions,  and  sign  a 

(a)  Note. — It  was  stated  to  the  Court  that  the  error  arose  in  consequence  of 
erroneoas  instractions  issued  by  the  Chief  Electoral  Officer  to  Returning  Officers, 
to  the  effect  that  applications  for  postal  votes  certificates  might  be  attested  by 
certain  persons  (whom  he  specified)  other  than  those  mentioned  in  the  note  to 
form  K. 
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1904  o  •/    1 

the  ballot-paper  to  be   used.      Regulation  13  provides  : — "  The 

Malonky    ballot-paper  to  be  used  shall  be  in   tlie  ordinary  form,  except 

McKacharn  •     •     •     (^)  "^'^^  names  of  the  candidates  may  be  written  instead 

of  printed  thereon."  That  means,  I  suppose,  taken  with  the  sections 

of  the  Act  relating  to  the  form  of  ballot-papers,  that  the  names 
of  the  candidates  may  be  written  by  the  Returning  Officer.  It  is 
his  duty,  by  sec.  124,  to  provide  the  ballot-papers,  and  when 
the  regulations  say  that  the  ballot-papers  shall  be  in  the  ordinary 
form,  they  mean  that  the  Returning  Officer  is  to  provide  the 
ballot-papers  in  the  ordinary  form,  but  may  write  the  names  of 
the  candidates  or  have  them  written,  instead  of  their  being 
printed.  The  ballot-paper,  being  thus  in  the  ordinary  form,  is  to 
be  given  to  the  elector,  who,  having  received  it,  is  to  mark  it  in 
the  prescribed  manner,  that  is  to  say,  by  making  a  cross,  within 
a  square  or  not  (whatever  the  law  as  to  that  is),  opposite  the 
name  of  the  candidate  for  whom  he  votes.  But  that  he  nmst 
mark  the  ballot-paper  by  making  a  cross  opposite  the  name  of 
the  candidate  for  whom  he  votes,  is  manifest.  In  this  case  also 
the  elector  is  seeking  to  take  advantage  of  a  privilege  granted 
subject  to  a  condition  which  he  must  perform.  It  is  also  manifest 
that  the  names  of  all  the  candidates  must  appear  upon  the  ballot- 
paper  in  the  same  way  as  in  other  cases.  For  these  reasons  I 
think  that  all  these  votes  must  be  rejected. 

Barton,  J.  I  agree  with  the  learned  Chief  J  list  ice  on  both 
(juestions.  I  should  also  like  to  add  an  expression  of  my  reluct- 
ance in  coming  to  the  conclusion  on  tlie  first  question,  because 
the  result  is,  unless  the  whole  facts  and  circumstances  lead  to 
another  election,  the  disfranchisement  of  a  number  of  electors  who 
have  done  the  best  they  knew  to  comply  with  the  Act.  I  do  not 
think  that  I  could  have  been  led  to  tlie  conclusion  in  which  I 
now  concur,  except  by  being  satisfied  upon  very  careful  thought, 
that,  no  matter  in  what  place  Parliament  has  put  the  requirement 
which  follows  the  letters  "  N.B."  in  the  Schedule,  there  was  that 
in  the  body  of  the  enactment  which  rendered  the  verification 
prescribed  in  the  words  in  question,  an  essential  for  the  due 
operation  of  the  Act.     Postal  voting  is  the  greatest  stretch  of  the 
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secrecy  of  the  ballot  which  has  been  made  in  the  legislation  of  H.  C.  of  A. 
the  States  of  Australia.      I  do  not  for  a  moment  question  its 
wisdom,  but  the  fact  that  it  was  to  no  slight  extent  a  departure     Maloney 
from  the  secrecy  of  the  ballot,  would  make  the  legislature  very  ^j^eacharn 

careful  in  surrounding  it  with  safeguards.     The  legislature  has       

expressly  stated  so  in  sec.  112,  where  it  requires  the  marking  of 
the  ballot-paper  in  the  presence  of  a  witness  of  a  certain  class.  But 
there  is  something  anterior  to  that  act  of  performance,  and  of  equal, 
if  not  greater,  importance,  and  that  is  that  the  foundation  of  the 
right  to  vote  by  post,  a  right  only  allowed  under  certain  circum- 
stances, shall  be  truly  laid.  Therefore  the  circumstances  which 
render  it  necessary  in  the  eye  of  the  legislature  that  the  actual 
vote  itself  should  be  marked  in  the  presence  of  a  witness,  exist 
with  equal  cogency  to  require  proper  safeguard  to  the  obtain- 
ing pel-mission  to  do  that  thing.  Now  that  is  the  application 
referred  to  in  sec.  109.  If  we  hold  that  the  requirement  expressed 
in  Form  K  and  now  in  question,  is  merely  directory,  the  result 
would  be  that,  notwithstanding  what  is  there  said,  anyone  would 
do  as  a  witness,  and  therefore  an  act  of  greater  importance  than 
that  mentioned  in  sec.  112,  viz.,  that  mentioned  in  sec.  109,  would 
be  surrounded  by  fewer  and  weaker  safeguards.  We  cannot 
conclude  that  that  was  the  intention  of  the  legivslature,  more 
especially  in  view  of  the  fact  pointed  out  by  the  learned  Chief 
Justice  that  sec.  182  begins  with  the  offence  of  falsely  personating 
any  person  to  secure  a  ballot-paper  to  which  the  personator  is 
not  entitled,  and  subjects  the  personator  to  imprisonment  not 
exceeding  two  years.  Nothing  is  more  likely  to  have  been  the 
intention  of  the  legislature  than  to  see  that  rights  of  this  kind 
were  not  fraudulently  gained,  and  that  the  process  of  gaining 
them  should  be  so  verified  as  to  enable  the  finger  to  be  put  at  once 
on  competent  witnesses  for  the  purpose  of  proving  whether  the 
representation  upon  which  the  vote  was  gained  was  a  correct  or 
false  one  when  cliallenged  in  a  court  of  justice.  That  appears  to 
me  to  be  the  reason  for  the  note  introduced  by  the  letters  "  N.B." 
— it  certainly  is  not  a  foot-note  within  the  meaning  of  the 
Ade  Interpretation  Act — ^in  requiring  what  I  am  compelled  to 
hold  it  does  require.  Serious  as  the  consequences  are,  they  might 
be  more  serious  if  we  gave  a  judgment  in  this  case  which  might 
entail  consequences  in  the  way  of  the  destruction  of  proper  vigil- 
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wished  to  produce  by  the  law  which  they  passed.     I  agi-ee  with 
Maloney    the  learned  Chief  Justice  on  that  ground.     On  the  second  I  have 
McEvcHARN  ^o^hing  to  add  to  what  he  has  said. 

O'Connor,  J.      I  concur  with  the  judgments  of  the  other 
members  of  the  Court  on  both  points.     As  to  the  first  point,  the 
safeguard  given  by  sec.  112  ensures,  as  far  as  possible,  that  the 
person  who  votes  is  the  person  who  has  obtained  the  certificate 
and  ballot-paper.     It  does  nothing  more.     That  vote,  generally 
speaking,  will  be  exercised  a  long  way  away  from  the  voter's 
Division,  it   may   be  out  of  his  State  altogether,  and  probably 
amongst  people  who  cannot  identify  him  and  who  know  nothing 
about  the  form  in  which  his  name  appears  on  the  electoral  i-olL 
So  that  there  is  absolutely  no  safeguard  to  ensure  that  the  elector 
himself  and  not  somebody  who  is  personating  him,  has  obtained 
the   ballot-paper.      In  this  method  of  voting  there  are  infinitely 
more  opportunities  of  personating  than  in  any  other  method,  and 
one  would  expect  the  legislature  would  take  particular  care,  in 
setting  the  machinery  of  the  Act  in  motion,  that  there  should  be 
a  safeguard  concerning  the  iSsue  of  the  ballot-paper.     Unless  that 
safeguard  consists  in  the  obtaining  of  a  witness  to  the  application 
there  is  no  safeguard,  and,  in  the  nature  of  things,  there  can  be 
no  safeguard.     What  we  have  to  decide  is  whether  this  provision 
requiring  a  witness  to  the  application  for  a  postal  vote  certificate, 
although  in  the  Schedule,  and  not  iu  the  body  of  the  Act,  is  not 
so  extremely  material,  as  being  the  foundation  for  the  vote  itself, 
that  we  ought  to  regard  it  as  just  as  mandatory  as  the  provision 
in  sec.  112.     It  appears  to  me  that,  unless  we  are  to  throw  away 
all  safeguards  against  personation  in  the  obtaining  of  postal  vote 
certificates,  we  are  driven  to  the  conclusion  that  this  note  in  Fonn 
K  is  a  mandatory  part  of  the  Act,  and  we  must  hold  that,  unless 
it  is  complied  with,  the  certificate  and  the  vote  given  under  it 
are  invalid.     As  to  the  second  ground  I  wish  to  add  nothing 
except  that  I  concur  with  the  judgment  of  the  Court. 

Questions  answered  accordingly. 

Solicitors,  for  petitioner,  Gaunson  <fc  Lonie,  Mellx)urne. 

Solicitors,    for   respondent,    Malleson,   England    i!c    Stewart, 
Melbourne. 
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O'Connor,  JJ. 
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a  L  D'EMDEN       ......        Appellant  ; 

Defendant, 

AND 

F.  PEDDER Respondent  ; 

Complainant. 

on  appeal  from  the  supreme  court  of  TASMANIA. 

SxietU  of  Commonwealth  authority  in  matters  placed  by  the  Constitution  loithin  its  H.  C.  of  A. 

jurisdiction^ Power  of  States  to  control  Commonwealth  agencies — Construction  1904. 

of  StcLte  Act  which  may  have,  the  effect  of  fettering  such  agencies — Common'  ^  -  ,  -^ 

wealth  Constitution,    sees.  52  (n.),    107-109,  lU— Applicability  of  American  Feb.  24. 

decisions  in  constructioti  of  Commonwealth  Constitutioti—Commomoealth  Audit  "  , 

„  -  -  Griffith,  C.J.r 

Act  {No.  4  of  \90l)^Tasmanian  Act  (2  Edw.  VI I. ,  No,  ^)SJect  of  Appro-      Barton  and 

priation  Act. 

The  Commonwealth  and  the  States  are,  with  respect  to  the  matters  which  under 
the  Constitution  are  within  the  ambit  of  their  respective  legislative  or  executive 
rathority,  sovereign  States,  subject  only  to  the  restrictions  imposed  by  the 
Imperial  connection  and  the  provisions  of  the  Constitution,  either  expressed  or 
implied.  Where,  therefore,  the  Constitution  makes  a  grant  of  legislative  or 
ezecntive  power  to  the  Commonwealth,  the  Commonwealth  is  entitled  to  exercise 
that  power  in  absolute  freedom,  and  without  any  interference  or  control 
whatever  except  that  prescribed  by  the  Constitution  itself. 

If  a  State  attempts  to  give  its  legislative  or  executive  authority  an  operation 
which  if  valid  would  interfere  to  any,  the  smallest,  extent,  with  the  free  exercise 
of  the  legislative  or  executive  power  of  the  Commonwealth,  the  attempt  unless 
expressly  authorized  by  the  Constitution  is  invalid  and  inoperative. 

In  interpreting  the  Commonwealth  Constitution,  it  is  reasonable  to- infer  that 
where  the  framers  of  that  instrument  inserted  provisions  indistinguishable  in 
sobstance,  though  varied  in  form,  from  the  provisions  of  other  legislative  enact- 
ments which  have  received  judicial  interpretation,  they  intended  that  such 
provisions  should  receive  the  like  interpretation. 

General  words  in  a  State  Act  should  if  possible  be  so  construed  that  ^the 
ftpplicatiun  of  the  Act  will  not  infringe  the  Commonwealth  Constitution. 
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Tasmanian  Act  (2  Edw.  VII.,  No.  30)  which  prescribes  inter  alia,  that  from  Ist 
January,  1903,  there  shall  be  levied  in  respect  of  ...  .  every  receipt  where 
the  sum  received  amounts  to  £5  and  under  £50  ....  a  stamp  duty  of  2d., 
must  be  construed  so  as  not  to  apply  to  a  receipt  given  by  a  federal  officer  in 
Tasmania  for  his  salary,  such  receipt  being  required  to  be  given  by  the  Common- 
wealth  law  and  practice  regulating  the  department  to  which  the  officer  belongs. 

Such  a  receipt  is  not  the  property  of  the  Commonwealth,  in  such  a  sense  as  to 
bring  it  within  the  words  of  sec.  114  of  the  Commonwealth  Constitution,  which 
prohibits  the  taxation  of  Commonwealth  property  by  the  States. 

Although  the  stamp  tax  levied  by  Tasmanian  Act  2  Edw.  VII.,  No.  30,  if 
imposed  on  receipts  given  by  a  federal  officer  for  salary,  would  in  substance 
amount  to  a  diminution  of  the  officer's  salary,  the  Act  by  which  it  is  levied  is  not 
on  that  account  inconsistent  with  the  Federal  Appropriation  Act  in  which  such 
salary  is  voted.  The  effect  of  an  Appropriation  Act  is  not  to  fix  salaries,  but  to 
authorize  the  payment  for  salaries  and  other  purposes  of  sums  not  exceeding  those 
specified  in  the  Act 

The  appellant,  D'Emden,  was  Deputy  Postmaster-General  of  the 
State  of  Tasmania,  and  as  such  was  an  officer  in  the  Public  Service 
of  the  Commonwealth  of  Australia.  The  respondent,  Pedder,  was 
a  Superintendent  of  Police  in  the  Public  Service  of  the  State  of 
Tasmania.  On  3rd  June,  1903,  the  appellant  was  summoned  to 
appear  before  the  Court  of  Petty  Sessions  in  Hobart,  on  an 
information  preferred  by  the  respondent,  under  sec.  5  of  Act 
2  Edward  VII.,  No.  30,  of  the  State  of  Tasmania.  The  infor- 
mation alleged  that  defendant  "  did  on  the  31st  March,  1903, 
in  Tasmania  aforesaid  give  to  the  paying  officer  of  the  Common- 
wealth  of  Australia  a  receipt  liable  to  duty,  to  wit  a  receipt  for 
the  sum  of  £41  9s.  8d.  for  salary  and  wages  due  from  the  said 
Commonwealth  to  the  said  H.  L.  D'Emden  for  the  period  from 
the  1st  to  the  31st  day  of  March,  1903,  the  said  receipt  when  so 
given  by  the  said  H.  L.  D'Emden  as  aforesaid  not  being  duly 
stamped."  Defendant  was  convicted,  and  ordered  to  pay  a  line 
of  Is.  and  costs  and  in  default  to  be  imprisoned  for  seven  days. 

From  this  decision  defendant  appealed  to  the  Supreme  Court  of 
Tasmania :  a  case  being  stated  by  the  magistrates,  on  his  applica- 
tion, pursuant  to  Act  24  Vict,  No.  5,  sec.  1.  The  case,  after 
setting  out  the  facts  above  mentioned,  proceeded  : — '*  The  said 
appellant  pleaded  not  guilty,  admitted  the  truth  of  the  allegations 
in  the  said  information  but  contended  that  the  stamp  duty  is  not 
payable  under  the  State  Acts  either  by  the  Common w^ealth  or  by 
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individuals  in  respect  of  any  documents  which  are  part  of  any  H.  C.  of  A. 

£  1904 

transaction  between  the  Commonwealth  and  any  other  party  for       v_^ 
the  purpase  of  conducting  the  public  business  of  the  Common-     d'Kmdek 
wealth.     We,  however,  being  of  opinion  that  such  stamp  duty  is     pb^der. 

so  payable,  gave  our  determination  against  the  appellant  in  the        

manner  before  stated.  The  question  of  law  arising  on  the  above 
statement  for  opinion  of  the  Court  therefore  is — Is  stamp  duty 
payable  under  the  Act  of  the  State  of  Tasmania,  2  Edw.  VII., 
No.  30,  by  the  appellant  in  respect  of  a  receipt  given  by  him  in 
Tasmania  to  the  paying  officer  of  the  Commonwealth  of  Australia 
for  his  salary  for  a  given  period  as  an  officer  of  the  Civil  Service 
of  the  Commonwealth  of  Australia  stationed  in  Tasmania." 

On  September  18th,  1903,  the  case  was  heard  before  the  Full 
Court  (Doddsy  C.J.,  Clark,  J.,  and  Mclntyre,  J.)  By  a  majority, 
Dodds,  C.J.,  and  Mclntyre,  J.,  {Clark,  J.,  dissenting),  it  was 
held  that  the  appellant  was  liable  to  pay  the  duty,  under  the 
State  Stamp  Act,  in  respect  of  the  receipt  in  question,  and  the 
conviction  was  affirmed. 

From  this  decision  the  defendant  now  appealed  to  the  High 
Court. 

Drake,  A.G.  of  the  Commonwealth  (with  him  Sir  Eliott  Lewis), 
for  appellant  (defendant).  The  question  to  be  decided  here  is 
whether  the  receipt  given  by  the  appellant,  under  the  circum- 
stances set  out  in  the  special  case,  is  liable  to  stamp  duty.  All 
the  facts  are  admitted.  The  Post  and  Telegraph  Department,  of 
which  appellant  is  an  officer,  was  transferred  to  the  Executive 
Government  of  the  Commonwealth  on  March  1st,  1901,  by  a 
proclamation  under  sec.  69  of  the  Constitution.  The  department 
thereupon  became  subject  to  the  exclusive  legislative  control  of 
the  Parliament  of  the  Commonwealth  (see  sec.  52,  sub-sec.  ii.,  of 
the  C!onstitution).  Laws  have  been  passed  by  the  Commonwealth 
Parliament  for  its  regulation — among  others,  the  Post  and 
TdegraphAct  (No.  12  of  1901)  and  the  Audit  Act  (No.  4  of  1901). 
Appellant  holds  his  office  subject  to  the  provisions  of  these  Acts, 
and  receives  the  salary  which  is  voted  for  such  office  by  the 
Federal  Parliament.     It  is  contended  on  behalf  of  the  appellant — 

(1)  That  this  officer  is  a  federal  agency  or  instrumentality,  and 
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H.  C.  OF  A.  gave  this  receipt  in  the  performance  of  his  duty  as  a  federal  agent ; 

^_^       and  that  the  tax  sought  to  be  imposed  upon  this  receipt  is  a  tax 

D'£mdbn     upon  the  operations,  instrumentalities,  and  agencies  of  the  Com- 

Peddkk      monwealth,  and,  as  such,  it  is  by  necessary  implication  forbidden 

by  the  Constitution. 

(2)  That  the  State  Stamp  Act,  so  far  as  it  purports,  or  may  be 
construed  to  affect  the  salary  of  an  officer  of  the  Federal  Govern- 
ment, or  the  receipt  in  this  case — 

(a)  Is  inconsistent  with  the  Act  of  the  Federal  Parliament 
which  fixes  and  provides  the  salary,  and,  to  the  extent 
of  such  inconsistency,  is  invalid  under  sec.  109  of  the 
Constitution ; 

(6)  Attempts  to  impose  a  condition  which  must  be  complied 
with  by  the  officer  before  he  can  receive  the  salary  voted 
to  him  by  the  Federal  Parliament,  and  no  such  condition 
can  be  constitutionally  imposed  by  the  State  Parliament- 

(3)  That  the  State  Act,  so  far  as  it  may  be  construed  to  extend 
to  the  receipt  in  this  case,  is  an  Act  relating  to  a  department  of  the 
Commonwealth,  the  control  of  which  is,  by  the  Constitution, 
transferred  to  the  Executive  Government  of  the  Commonwealth, 
and  is,  therefore,  unconstitutional,  as  encroaching  upon  the  ex- 
clusive legislative  power  of  the  Commonwealth,  conferred  by- 
sec.  52,  sub-sec.  2,  of  the  Constitution. 

4.  That  this  duty,  so  far  as  it  purports  to  relate  to  receipts 
given  by  the  Commonwealth,  is  a  tax  upon  the  property  of  the 
Commonwealth,  and  is,  therefore,  unconstitutional  by  reason  of 
sec.  114  of  the  Constitution. 

American  cases  are  useful  in  interpreting  our  Constitution,, 
which,  like  that  of  the  United  States,  is  one  of  enumerated  powers. 
The  relations  between  the  Federal  and  State  authorities  are  similar. 
As  far  as  implied  legislative  powers  are  concerned,  the  words  of 
our  Constitution  are  broader.  In  that  of  the  United  States,. 
Congress  is  given  power  to  pass  all  laws  "  necessary  and  proper  " 
for  carrying  into  execution  its  legislative  powers.  In  our 
Constitution,  the  words  used  are  "  matters  incidental  to." 

[Griffith,  C.J. — "  Necessary  and  proper "  implies  whatever 
is,  in  the  opinion  of  the  legislature,  the  most  convenient.  The 
words  are  the  same  in  effect  as  "  incidental  to."] 
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Where  there  is  a  difference  between  the  two  Constitutions,  it  is   W-  C-  <^*'  ^* 
that  the  subjection  of  State  laws  to  federal  laws  is  more  explicit  in 
the  Australian  Constitution ;  and,  further,  many  of  the  powers     ij»Emdkn 
implied  in  the  United  States  Constitution  are  expressed  in  ours,      pkdder 

[See  Clause  V.  of  the  Co7nm(ytiv:ea  Ith  of  A  ustra  lUc  Const  itut  lot  lActy       

corresponding  to  Art.  VI.  (2)  of  the  United  States  Constitution ; 
sees.  106-109  of  the  Constitution,  and  also  the  10th  amendment 
of  the  United  States  Constitution.]  In  one  of  the  most  important 
of  these,  McCulloch  v.  The  State  of  Maryland,  (1819)  4  Wheat., 
316,  it  is  laid  down  by  Marslvall,  C.J.,  at  pp.  405,  406,  that,  in 
applying  the  Constitution  to  cases  not  expressly  provided  for,  we 
must  have  recourse  to  the  interpretation  of  the  Constitution  as  a 
whole.  This  applies  in  considering  any  question  as  to  the  relation 
of  Federal  and  State  powers. 

[O'Connor,  J. — The  United  States  Constitution  contains  no 
such  provisions  as  those  in  sees.  106-109  of  our  Constitu- 
tion. The  only  provision  on  the  subject  in  the  former  is  that 
which  provides  for  the  supremacy  of  the  Constitution  and  laws 
of  the  United  States  (Art.  VI.,  2).  It  was  therefore  necessary  in 
the  United  States  for  the  Courts  to  lay  down  general  pnnciples 
as  to  the  relations  of  the  two  powers.  But  may  it  not  be  that,  as 
those  relations  are  more  precisely  defined  in  our  Constitution, 
the  sections  referred  to  (106-109)  provide  a  sufficient  line  of 
demarcation,  and  that  any  State  law  which  does  not  conflict 
with  the  express  provisions  of  Commonwealth  law  must  be  held 
good  ?  In  that  case  there  would  be  no  necessity  to  have  recourse 
to  the  principles  as  to  the  relations  between  Federal  and  State 
authorities  which  have  been  laid  down  in  the  United  States.] 

The  words  "  law  of  the  Commonwealth  "  as  used  in  sec.  109  of 
the  Constitution,  include  the  Constitution  itself,  and  all  that  is 
implied  by  the  Constitution  as  to  the  relations  between  the  State 
and  Federal  powers.  If  a  power  assumed  by  a  State  is  incon- 
sistent with  a  power  which  is  necessarily  implied  by  the 
Commonwealth  Constitution  or  laws,  it  is  void. 

[Griffith,  C.J. — If  the  doctrine  as  to  the  relation  between 
Federal  and  State  powers  laid  down  in  Mcddloch  v.  Maryland 
(ahi  supra)  applies,  sec.  109  of  the  Constitution  would  appear  to 
be  unnecessary.     It   seems  to  have   been   inserted  in   order   to 
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H.  C.  OF  A.  remove  doubts  that  arise  from  the  grant  of  concurrent  powers  to 

the  Federal  and  State  authorities  in  some  cases.] 
D'Emden         ^^  ^^^  open  to  the  framers  of  the  Constitution  to  expressly 
p  ^'-  negative  the  application  of  the  principles  of  McCiclloch  v.  Mary- 
land.     If,  with  this  interpretation  of  the  United  States  Constitu- 
tion before  them,  they  did  not  do  this,  they  may  be  taken  to 
have  intended  that  the  doctrine  of  the  supremacy  of  Federal  law 
was  to  apply  to  the  implied  powers  of  the  Federation,  as  well  as 
to  the  express  laws. 

This  officer  is  a  federal  agency  or  instrumentality. 

[O'Connor,  J. — What  do  you  mean  by  instrumentality  ?  Is  it 
different  from  "  agency  "  ?] 

It  is  used  in  American  cases  to  signify  any  corporate  body, 
person,  or  building  used  for  the  purpose  of  carrying  on  the 
government  of  the  country.  Agency  implies  the  employment  of 
a  person. 

[Griffith,  C.J. — It  may  be  important  to  consider  whether  this 
stamp  duty  is  a  tax  on  a  person  or  on  an  instrument.  In  England 
the  general  rule  is  that  stamp  duty  is  not  payable  except  on  instini- 
ments,  and,  therefore,  if  you  can  make  and  carry  out  a  contract 
without  using  an  instrument,  you  escape  stamp  duty.] 

That  dilemma  is  for  the  other  side  to  solve.  Whether  on  the 
person  or  on  the  instrument,  the  tax  is  unconstitutional.  If  it  is 
regarded  as  a  tax  on  the  officer's  salary,  of  the  same  kind  as  an 
income  tax,  then  it  is  a  tax  on  the  federal  agency,  for  the  officer 
is  bound  to  pay  it  himself,  and  may,  under  the  Stamp  Act^  be 
punished  for  a  failure  to  do  so.  If  on  the  other  hand,  it  is 
regarded  as  a  tax  on  the  receipt,  then  the  receipt  being  a  docu- 
ment which  is  used  by  the  Federal  Government  in  the  conduct  of 
its  business,  the  tax  is  imposed  upon  a  federal  instrumentality. 
In  either  case,  it  is  impliedly  forbidden  by  the  Constitution. 

[Griffith,  C.J. — It  may  be  a  tax  on  the  instrument  without 
being  a  tax  on  the  property  of  the  Commonwealth  within  the 
meaning  of  sec.  114  of  the  Constitution.] 

The  Court  will  look  at  the  real  effect  of  the  tax,  and  not 
merely  at  the  words  of  the  Statute,  in  determining  its  con- 
stitutionality ;  Ahny  v.  Califoimm,  (1860)  24  Howard,  169.  The 
principle  governing  this  case  was  first  laid  down  in  McCnUoch  v. 
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Maryld  nd,  (1819)  4  Wheat,  316,  at  p.  429.     "  The  sovereignty  of  a  H.  C.  of  A. 

State  extends  to  everything  which  exists  by  .its  own  authority,  or       ^ ' 

is  introduced  by  its  permission  ;  but  does  it  extend  to  those  means     d'Emden 
which  are  employed  by  Congress  to  carry  into  execution  powers     p£D*i>ER 

conferred  on  that  body  by  the  people  of  the  United  States  ?     We        

think  it  demonstrable  that  it  does  not."  And  again,  at  p.  430, 
"  We  find  then  on  just  theory  a  total  failure  of  this  original  right 
to  tax  the  means  employed  by  the  government  of  this  union  for 
the  execution  of  its  powers."  See  also  pp.  431,  432.  And  at  p. 
436,  the  principle  is  again  stated — "  The  States  have  no  power, 
by  taxation  or  otherwise,  to  retard,  impede,  burden,  or  in  any 
manner  control  the  operations  of  the  Constitutional  laws  enacted 
by  Congress  to  carry  into  execution  the  powers  vested  in  the 
general  government." 

[Griffith,  C.J. — The  argument  in  McCullock  v.  Maryland 
appUes  to  the  taxation  of  an  instrument,  and  not  of  a  person.] 

The  principle  is  the  same.  If  the  tax  is  on  an  officer,  it  impedes 
or  controls  the  operation  of  a  law  enacted  by  the  Parliament  for 
carrying  into  execution  its  powers.  The  degree  of  interference 
does  not  matter. 

[Barton,  J. — There  does  not  appear  to  be  any  reason  why,  if 
this  stamp  tax  is  constitutional,  it  should  be  limited  to  receipts 
given  by  federal  officers.] 

If  the  power  exists,  there  is  no  limit  to  its  exercise,  and 
Federal  agencies  might  be  seriously  hampered.  Dodds,  C.J.,  in 
his  judgment  stated  that  the  general  principles  laid  down  in 
McCuUoch  v.  Marylccnd  have  been  modified  by  later  decisions. 
The  principle  of  that  case  is  absolutely  unimpaired :  it  is  relied 
on  in  a  long  series  of  cases  extending  up  to  the  present  time. 
In  Ofi)m-Ji  v.  Bank  of  United  States,  (1824)  9  Wheat,  738, 
counsel  for  appellant  expressly  asked  the  Court  to  reconsider 
its  decision  in  McCidloch  v.  Mainland  (see  p.  765),  but  the 
Court  reaffirmed  the  principle  there  laid  down  (pp.  860,  861). 
In  these  cases,  the  tax  was  imposed  by  a  State  on  the  National 
Bank.  The  present  case  is  stronger.  The  principle  is  again 
affirmed  in  Weston  v.  City  of  Charleston,  (1829)  2  Peters,  449, 
in  which  was  considered  the  validity  of  an  attempt  to  tax  stock 
of  the  United  States      Marshally  C.J.,  points  out  (p.  465)  that 
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H.  C.  OF  A.  "  if  the  right  to  impose  the  tax  exists,  it  is  one  which  in  its 
nature  acknowledges  no  limits."     See  also  Bank  of  Commerce 
D'Kmden     v.  New  York  City,  (1862)  2  Black,  620.     The  question  does  not 
Pedder      depend  on  the  effect  of  the  tax. 

[Barton,  J.,  referred  to  Railroad  Company  w  Peniston,  (1873) 

18  Wall.,  5.] 

That  case  was  relied  on  by  the  Chief  Justice  of  Tasmania  to 
support  the  proposition  that  the  constitutionality  of  a  State  tax 
on  federal  instrumentalities  depended  upon  the  effect  of  the 
tax;  that  is,  upon  the  question  whether  the  tax  did  in  effect 
impair  the  usefulness  of  the  instrumentality.  That  is  a  mis- 
apprehension of  the  case.  There  the  tax  was  on  the  property  of 
a  corporation  which,  though  it  performed  certain  duties  for  the 
Federal  Government,  existed  primarily  for  the  purpose  of  private 
gain.  There  is  a  clear  distinction  laid  down  in  the  judgment 
between  taxation  of  the  property  of  a  federal  agency  and  the 
taxation  of  its  operations.  The  former  is  valid,  if  it  does  not 
impede  or  burden  the  agent  in  the  performance  of  his  duties  to  the 
Federal  Government,  but  not  otherwise.  Taxation  of  the  opera- 
tions of  the  agent  is  in  every  case  unconstitutional.  The  decision 
in  question  cannot  mean  that  the  validity  of  any  tax  upon  federal 
agencies  is  a  question  of  fact,  viz.,  whether  as  a  matter  of  fact  the 
effect  of  the  tax  was  to  impair  the  usefulness  of  the  federal 
agent. 

[Griffith,  C.J. — If  that  were  so,  the  constitutionality  of  a 
Statute  might  depend  on  the  verdict  of  a  jury,  and  different 
juries  might  give  different  verdicts.] 

This  case  has  been  cited  (see  Wollastons  Case  (1902),  28  V.L.R, 
357 ;  24  A.L.T.,  63)  as  impairing  the  principle  of  McCidloch  v. 
Maryland.      On    the  contrary,  it  strongly  reaffirms  it. 

[Griffith,  C.J. — There  is  no  doubt  thrown  upon  the  principle, 
all  that  was  decided  in  Penistons  Case  was  that  it  did  not  apply.] 

Another  case  in  which  the  Court  held  that  the  principle  of 
McCidloch  V.  Mai'yland  was  inapplicable  is  Thomson  v.  Paeijic 
Railroad,  (1869)  9  Wall.,  579.  But  in  that  case  the  corporation 
which  claimed  exemption  from  State  taxation  was  one  which 
held,  its  franchise  under  State  law,  although  it  performed  services 
for  the  Federal  Government.     Moreover,  the  tax  in  that  case  was 
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a  tax  on  property,  which,  as  is  admitted  in  McCaUoch  v.  Mary-  ^-  ^-  of  A. 

land,  is  not  necessarily  exempted.     But  the  case  does  not  in  any       ^ '^ 

degree  impair  the  principle  that  the  operations  of  a  federal  agent     d  Kmdkn 
cannot  be  taxed.     Nor  does  Central  Pacific  Raihvay  v.  Cidi-     p^ddkr. 

fomki,  (1895)    162  U.S.R.,   91,   which  was   also   relied   on    in        

Wdlastons  Case  (swpra).  In  National  Bank  v.  Commonwealth, 
(1869)  9  Wall.,  353,  it  was  made  clear  that,  whatever  might  be 
the  nice  dividing  line  as  to  taxation  of  the  property  of  federal 
agents,  there  is  no  doubt  whatever  as  to  the  exemption  of  the 
operations  of  federal  agencies  or  instrumentalities  (see  Railroad 
Co.  V.  Peniston,  supra,  at  p.  36).  The  fact  that  Congress  has 
legislated  with  regard  to  this  subject  may  have  given  rise  to 
misapprehension  as  to  the  maintenance  of  the  principles  of 
McCiUloch  V.  Maryland.  The  history  of  this  legislation  is  given 
in  Oxoensboro'  National  Bank  v.  Owensboro',  (1898)  173  U.S.R., 
664,  at  p.  668.  But  this  legislation  did  not  affect  the  principle  : 
it  merely  prescribed  rules  as  to  the  method. 

[Griffith,  C.J. — Congress  could  not  confer  a  new  power  of 
taxation  on  the  States.  The  effect  of  the  legislation  was  to 
declare  that,  for  the  purpose  of  the  exercise  of  the  existing  powers 
of  State  taxation,  certain  matters  should  not  be  regarded  as 
agencies  or  instrumentalities  of  the  United  States.  So  the  taxa- 
tion of  them  would  be  unconstitutional.] 

It  was  argued  in  Wollaston's  Case  (sicpra)  and  assumed  by  the 
Chief  Justice  of  Tasmania  that  the  applicability  of  the  principle 
of  McCvlloch  v.  Maryland  to  our  Constitution  was  negatived  by 
the  decision  of  the  Privy  Council  in  The  Bank  of  Toronto  v. 
Lambe  (1887),  12  App.  Ca.,  575.  But  that  was  a  case  of  a  direct 
conflict  between  the  legislative  powers  of  the  Dominion  and  the 
Provinces,  arising  out  of  the  words  of  the  British  North  America 
Ad.  There  was  no  question  of  the  Bank  being  a  federal  agency. 
The  only  question  decided  was  that  the  power  of  direct  taxation 
is  a  power  which,  under  sec.  92  of  the  British  North  America  Act, 
belongs  exclusively  to  the  provincial  legislatures,  and  that  that 
power  could  not  be  cut  down  because  of  the  possibility  of  its 
abuse.  It  has  no  application  to  cases  of  the  kind  now  before  the 
Court. 

[Griffith,  C.J. — The  decision  in  the  case  of  The   Bank  of 
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H.  C.  OF  A.   Toronto  v.  Lambe  merely  amounts  to  this — that  under  sec.  92 

the  Provinces  have  the  power  of  direct  taxation.] 
D'Kmden         Counsel  for  the  Bank  raised  the  question  that  the  power  to 
Pkddbr      ^^^  involves  the  power  to  destroy,  and  on  that  Lord  Hohlioxim 
made  some    observations  (p.  586)   which  have   been  misappre- 
hended. 

[Griffith,  C.J. — Lord  Hobtumse  pointed  out  clearly  that  the 
case  of  McGulloch  v.  Mainland  had  nothing  to  do  with  the 
question.] 

Another  point  raised  in  Wollaston's  Case  was,  that  the  principles 
of  McGulloch  V.  Maryland  and  other  American  cases  did  not 
apply  here,  because  under  our  Constitution,  any  conflict  between 
the  powers  of  the  State  and  Commonwealth  can  be  avoided  by  the 
power  of  the  Crown  to  refuse  its  assent  to  any  State  Act  which 
infringes  Commonwealth  powers. 

[O'Connor,  J. — That  argument  assumes  that  the  British 
Government  is  in  a  position  to  judge  whether  an  Australian 
State  law  is  constitutional  or  not.] 

Yes.  The  Secretary  of  State  could  not  be  asked  to  disallow  a 
State  Act  on  the  ground  that  it  might  be  unconstitutional  if  a 
certain  interpretation  were  placed  upon  it.  The  argument  would 
make  the  Secretary  of  State  for  the  Colonies  the  interpreter  of 
the  Constitution  instead  of  this  Court.  It  was  advanced  in 
in  the  cases  of  The  Attorney-General  for  Quebec  v.  The  Queen 
Insurance  Co.,  (1878)  8  Ap.  Cas.,  1090 ;  and  also  in  The  Attorney- 
General  for  Quebec  v.  Reed,  (1884)  10  Ap.  Cas.,  141.  But  in 
neither  case  did  the  Privy  Council  notice  the  argument  in  their 
judgment.  It  has  been  attempted  to  support  it  by  reference  to 
Lord  Hobhouses  words  at  p.  587  of  Bank  of  Toronto  v.  Lambe 
(12  Ap.  Cas.) : — "  Their  Lordships  liave  to  construe  the  express 
words  of  an  Act  of  Parliament  which  makes  an  elaborate  dis- 
tribution of  the  whole  field  of  legislative  authority  between  two 
legislative  bodies,  and  at  the  same  time  provides  for  the  federated 
colonies  a  carefully  balanced  Constitution,  under  which  no  one  of 
the  parts  can  pass  laws  for  itself  except  under  control  of  the 
whole  acting  through  the  Governor-General."  But  this  obser- 
vation was  made   with   regard  tx)   a  question  entirely  different 
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from  the  one  raised  here,  and  the  words  used  are  only  words  pi  ^-  9*  ^^  '^■ 
description.  .-  . 

[Griffith,  C.J. — The  observation  of  Lord  Hobhomse  is  perfectly     d'Empkv 
true,  but  the  application  of  it  to  such  a  case  as  that  now  under     p^J^^gj^ 

coiLsideration  is  not  plain,  and  was  probably  not  contemplated  by        

his  Loixlship.] 

It  does  not  justify  the  inference  that  the  principle  of  McCidloch 
V.  Maryland  is  inapplicable  because  of  the  Crown's  power  of 
veto.  [He  also  referred  to  Home  Inf<uixince  Co.  v.  New  York 
State,  (1890)  134U.S.R.,  594;  and  Owenshoro'  National  Bank  v. 
Oueufiboro'y  mhjyixi,  as  showing  that  the  principle  of  McCidloch 
V.  Mainland  remained  unimpaired  down  to  1898].  There  is 
another  class  of  cases  which  supports  the  principle  of  McCulloch 
V.  Maryland,  but  which  also  illustrates  my  second  point,  viz., 
that  a  law  of  a  State  is  void  when  it  is  inconsistent  with  a  con- 
stitutional law^  of  the  Commonwealth.  [He  referred  to  Dobbma 
V.  The  Commissioners  of  EHe  County,  (1848)  16  Pet.,  435 ;  Col- 
lector  V.  Day,  (1870)  11  Wall.,  113 ;  Pollock  v.  Farmers'  Loan  and 
Trust  Co.,  (1894)  157  U.S.R.,  429;  Fairbank  v.  The  United  States, 
(1900)  181  U.S.R.,  283 ;  Lepi^ohon  v.  Ottawa,  (1878)  2  Ontario 
App.  Cas.,  522  ;  Evans  v.  Hudon,  (1877)  2  Cartwright,  346  ;  Ex 
'parte  Owen,  (1881)  20  New  Brunswick  R.,  487;  Aclc7)ian  v. 
Tovni  of  Moncton,  (1884)  24  New  Brunswick  R.,  103;  Coates  v. 
Toum  of  Monctan,  (1885)  25  New  Brunswick  R.,  605  ;  Ex  parte 
Timothy  Burke,  (1896)  34  New  Brunswick  R.,  200 ;  Ex  parte 
KiUam,  Ex  parte  McLcod,  Ex  parte  Wilkins,  (1898)  34  New 
Braas^vick  R.,  530.] 

As  to  the  second  point,  the  State  Stamp  Act,  in  so  far  as  it 
purports  to  apply  to  receipts  given  for  federal  salaries,  is  incon- 
sistent with  the  law  of  the  Commonwealth  w^hich  fixes  such 
salaries.  It  is  therefore  invalid  under  sec.  109  of  the  Constitution. 
Moreover  it  attempts  to  impose  a  condition  which  must  be  com- 
plied with  before  the  federal  officer  can  receive  his  salary,  and 
is  therefore  invalid.  The  result  of  this  tax  is  to  diminish  the 
officer's  salarj^  by  the  amount  of  the  tax.  The  Act  is  therefore 
inconsLstent  with  the  Federal  Appropriation  Act  which  fixes  his 
Milary. 


•  ■ 
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H.  C.  OF  A     ;[Griffith,  C.J. — But  does  this  tax  reduce  his  salary  ?] 

•J^'%.* '  In  effect  it  does,  for  it  is  the  officer  who  must  pay  it,  and  on 
'.  p^]WDK>f  whom  a  penalty  is  imposed  in  default  of  payment.  The  Court 
:'  ped^pkj^      will   look   at   the   real  effect  of  the  Act;  Almy  v.  Calif arnia, 

supra.     This  is  really  an  income  tax  on  the  salary  ;  as  a  matter  of 

practice  he  is  compelled  to  sign  the  receipt  before  he  gets  the 
salary. 

[Griffith,  C.J. — May  it  not  be  that  the  Federal  Parliament 
fixed  the  salary  with  reference  to  the  local  conditions  prevailing 
in  the  particular  State,  such  as  local  taxation,  house-rent,  prices 
of  food  and  clothing,  &c.  ?] 

These  things  only  affect  the  salary  after  the  officer  has  received 
it.  The  tax  must  be  paid  before  he  receives  it.  As  to  the  second 
part  of  this  ground,  viz.,  that  this  Act  imposes  a  condition  which 
must  be  complied  with  before  the  officer  can  receive  his  salarj'- : 
the  Audit  Act  and  the  practice  of  the  Department  make  it  neces- 
sary that  the  officer  should  give  the  receipt  before  the  salary  is 
paid.  This  receipt  is  a  record  of  the  Department,  a  purely 
internal  matter  of  administration.  The  State  cannot  impose  such 
a  condition. 

The  third  ground  of  objection  is  that  the  Act  imposing  this 
tax  encroaches  upon  the  exclusive  legislative  powei's  of  the  Com- 
monwealth. In  all  the  American  cases  in  which  the  question  of 
encroachment  upon  the  exclusive  powers  of  the  Federal  Govern- 
ment has  been  raised,  the  interference  has  been  indirect :  the  result 
of  legislation  directed  to  some  other  end.  In  such  cases,  the 
Coui*t  has  looked  to  the  real  effect  of  the  State  legislation,  and  in 
every  case  where  it  involved  any  encroachment,  direct  or  indirect, 
on  the  federal  field  of  legislative  power,  the  State  legislation  has 
been  held  invalid;  Gibbons  v.  Ogden,  (1824)  9  Wheat.,  1 ;  Brown 
V.  Maryland,  (1827)  12  Wheat.,  419;  Prigg  v.  Pennsylvaniay 
(1842)  16  Pet.,  539;  Almy  v.  California,  (1860)  supra. 

[Griffith,  C.J. — In  a  later  cjise,  Wo(xlruf  v.  Parham.  (1868) 
8  Wall.,  123,  the  Court  thought  that  a  mistake  had  been  made  in 
the  judgment  in  Almy  v.  California.] 

Steamship  Company  v.  Port  Wardens,  (1867)  6  Wall.,  31 ; 
Cannon  v.  Neiv  Orleans,  (1874)  20  Wall.,  577  ;  Henderson  v.  Xeiv 
York,  (1875)  92  U.S.R.,  259.     None  of  these  cases  go  so  far»  in 
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encroaching  on  the  field  of  federal  legislation,  as  the  present  case  ;   H-  C.  of  a. 
for  the  Department  here  is,  and  must  be,  under  exclusive  federal 
control,  and  this  receipt  is  a  departmental  record.     [He  also  re-     demdex 
ferred  to  In  re  Debs,  (1894)  158  U.S.R.,  564 ;  Fairbank  v.  United     ^^^^.^^^ 

States,  sicpy^  ;    Cook  v,  Pentiaylvania,  (1878)  97   U.S.R.,  566  ;       

Kentucky  v.  Denniaan,  (1860)  24  How.,  66;  Cote  v.  Watsoriy 
(1877)  2  Cartwright,  343;  Tennessee  v.  Davis,  (1879)  100  U.S.R., 
257  (at  p.  263) ;  In  re  Neagle,  (1889)  135  U.S.R.,  1.] 

[O'Connor,  J. — Do  you  rest  your  case  on  the  narrow  gi*ound 
that  the  appellant  was  an  officer  of  the  Department,  or  on  the 
broad  ground  that  he  performed  services  for  the  Commonwealth^ 
just  a«  any  contractor  does  ?  If  you  take  the  latter  ground,  how 
do  you  distinguish  a  receipt  given  by  this  officer  from  a  receipt 
given  by  any  pei'son  who  performs  a  service  for  and  receives 
pajinent  from  the  Commonwealth  Government  ?] 

The  argument  would  apply  to  any  receipt  given  in  pursuance  of 
the  Audit  Act,  whether  the  person  giving  the  receipt  was  an 
oiEcer  of  the  Government,  or  a  mere  contractor  to  perform  a 
special  service. 

The  fourth  ground  is  that  the  paper  on  which  this  receipt  is 
given  is  the  property  of  the  Commonwealth,  and  the  Stamp 
Duties  Act  imposes  a  tax  upon  it.  This  is  forbidden  by  sec.  114 
of  the  Constitution. 

Counsel  also  cited  : — Hai^ard  Law  Review,  November,  1903,  p. 
57,  note  on  Norths')^  Pacific  Railroad  Go,  v.  Townsend ;  Van 
Allen  V.  Assessors,  (1865)  3  Wall.,  573  ;  Bank  of  Commerce  v.  New 
York,  (1862)  2  Black,  620  ;  Grandall  v.  Nevada,  (1867)  6  Wall., 
35;  The  Banks  v.  The  Mayor,  (1868)  7  Wall.,  16 ;  United  States 
V.  Railroad  Co.,  (1872)  17  Wall.,  322  ;  Delaware  Railroad  Tax, 
(1873)  18  Wall.,  206. 

Nicholln,  A.G.  {Dobbie,  Solicitor-General,  with  him),  for  the 
respondent  (complainant).  It  is  admitted  that  the  State  govern- 
ments have  no  power  by  taxation  or  otherwise  to  retard  or  burden 
or  in  any  other  manner  control  the  operation  of  the  constitutional 
laws  of  the  Common  weal  tli  Parliament.  The  necessary  independ- 
ence of  Federal  and  State  governments  imposes  a  limit  on  the 
taxing  powers  of  each  ;  Black's  Constitutional  Law,  p.  378  ;  City 
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H.  c.  OF  A.  and  County  of  San  Franscisco  v.  Western  Union  Telegraph  Co., 
(1892)96  CaL,  140.  But  the  doctrine  must  be  taken  with  limitations, 
D*Emden     because  all  State  laws  may  restrict  federal  agencies,  directly  or 
Pedder      indirectly,  e.g.,  laws   imposing   a  land  tax,  probate  duties,  &c. 
Therefore  the  question  of  the  degree  of  interference  must  be  con- 
sidered ;  Railroad  Co.  v.  Penifiton,  supra.     The  full  application 
of  the  doctrine  of  McCulloch  v.  Maryland  is  not  necessary  here. 
The  tax  is  not  unconstitutional  as  diminishins:  his  salary.     Every 
tax  is  a  diminution  of  salary  in  the  sense  that  it  hiis  to  be  paid  out 
of  the  taxpayer's  salary.     But  in  this  case  it  must  be  a-ssumed 
that  the  Federal  Government  fixed  tlie  officer's  salary  with  refer- 
ence to  local  conditions  as  to  taxation,  cost  of  living,  &c.    A 
federal  officer  is  expected  to  discharge  his  duties  as  a  citizen  of 
his  State.     Therefore  the  law  imposing  this  tax  is  not  inconsistent 
with  the  Appropriation  Act  which  tixes  the  officer's  salary. 

[Griffith,  C.J. — An  Appropriation  Act  does  not  fix  an  officer  s 
salary.  It  merely  places  a  certain  sum  at  the  disposal  of  the  Crown 
for  paying  a  salary.     It  confers  no  right  on  the  officer.] 

As  to  the  argument  that  this  tax  imposes  a  condition  on  the 
performance  of  a  federal  officer's  duty,  he  does  not  give  a  receipt 
as  a  federal  officer,  but  as  a  private  citizen.  He  earns  his  salary 
as  an  officer,  but  receives  and  enjoys  it  as  a  private  citizen.  For 
the  same  reason,  this  tax  does  not  encroach  on  the  exclusive  legis- 
lative powers  of  the  Commonwealth.  That  exclusive  power  applies 
only  to  "  matters  relating  to  any  department  of  the  public  service 
the  control  of  which  is  by  this  Constitution  transferred  to  the 
Executive  Government  of  the  Commonwealth"  (sec.  52,  (ii.)  of  the 
Constitution).  But  this  Stamp  A  ct  only  ati'ects  what  the  respond- 
ent does  as  a  private  citizen.  In  giving  the  receipt,  he  is  not 
serving  the  Commonwealth,  but  only  dealing  with  it.  The  money 
is  only  payable  when  his  w^ork  as  an  officer  of  the  Commonwealth 
is  completed.  If  this  tax  is  properly  regarded  as  a  tax  upon  him 
in  his  official  capacity  then  a  by-law  regulating  the  speed  of 
bicycles  would  be  an  interference  with  a  Federal  agent,  e.g.,  a 
telegraph  messenger  who  used  a  bicycle  in  the  course  of  his 
business. 

[Griffith,  C.J. — That  is  a  police  regulation,  and  may  be  sup- 
ported on  that  gi-ound.] 
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If  this  tax  were  limited  •to  federal  officers  it  would  be  unconsti-   ^-  C.  of  a. 

tutional.     But  where  it  is  imposed  upon  them  in  common  with  all        ' 

the  other  citizens  of  the  State,  it  is  not  such  an  interference  as     d'Emdkn 
will  render  it  unconstitutional.  Peddkr 

[Griffith,  C.J. — Surely  the  State  has  power  to  select  the  objects       

of  taxation.  In  the  United  States,  the  State  Constitutions  mostly 
provide  that  taxation  must  be  equal  and  uniform.  Here  it  is 
not  so.] 

This  is  not  a  tax  on  the  property  of  the  Commonwealth.  It  is 
not  a  tax  on  the  piece  of  paper,  but  on  the  individual.  The 
argument  for  the  appellant  seems  to  assume  a  fundamental 
hostility  between  the  obligations  of  an  individual  as  a  citizen 
of  the  Commonwealth  and  as  a  citizen  of  a  State.  This  is  a  wrong 
view  to  take  of  the  spirit  of  the  Constitution.  Federal  obliga- 
tions were  not  intended  to  involve  any  diminution  of  an 
individual's  responsibilities  as  a  citizen  of  his  State.  The 
Federal  Constitution  should  be  consti-ued  in  such  a  way  as  to 
give  effect  to  this  intention.  He  referred  to  Citizens'  Insurance 
Co.  V.  Parsons,  (1881)  7  App.  Cas.,  96,  at  p.  109. 

[Griffith,  C.J. — Can  you  point  to  any  distinction  between  the 
Australian  Constitution  and  that  of  the  United  States  which 
would  render  the  arguments  from  American  cases  inapplicable 
here?] 

There  is  nothing  in  the  United  States  Constitution  to  corres- 
pond with  sec.  107  of  the  Constitution.  Article  10  of  the 
Amendments  to  the  United  States  Constitution  is  by  no  means  so 
definite  as  to  the  reservation  of  State  rights. 

[Griffith,  C.J. — I  do  not  think  there  is  any  material  difference.] 

The  language  of  sec.  107  is  more  definite,  and  the  contention 
that  the  implied  powers  of  the  Commonwealth  can  over-ride  State 
laws  seems  hardly  consistent  with  it. 

[Griffith,  C.J. — Another  point  to  be  considered  is  this.  The 
framers  of  the  Australian  Constitution  had  before  them  decided 
cases  in  which  certain  provisions  of  the  United  States  Constitution 
had  received  definite  and  settled  interpretation.  With  these  cases 
before  them  they  used  in  many  of  the  sections  of  our  Constitution 
almost  identical  language.  Does  not  this  raise  a  strong  presump- 
tion that  they  intended  the  same  interpretation  to  be  placed  upon 
nimilar  words  in  our  Constitution  ?] 
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H.  C.  OF  A.       Certainly  it  does  ;  but  as  far  as  setf.  107  is  concerned,  there  is 

^ '^       no  exactly  corresponding  section  in  the  United  States  Constitu- 

D'Emden     tion. 

Peddeb.         [O'Connor,  J. — The  principles  governing  the  relations  of  Federa- 

tion  and  States  in  the  United  States  have  been  laid  down  by  great 

jurists.  Are  not  the  Constitutions  sufficiently  similar  in  their 
language  to  justify  the  inference  that  the  same  principles  were 
intended  to  apply  here  ?] 

The  general  applicability  of  those  principles  is  not  questioned, 
but  in  this  particular  case  it  is  not  necessarj^  to  apply  the  doctrine 
laid  down  in  McCulloch  v.  Maryland  to  its  full  extent. 

[Griffith,  C.J. — Must  not  federal  officers  be  regarded  as 
residing,  qua  officers,  outside  the  territorial  jurisdiction  of  a 
State  ?] 

That  principle  would  exempt  them  from  all  State  taxation. 
Every  case  must  be  judged  on  its  own  facts,  and  if  it  appears 
that  the  State  tax  or  regulation  does  not  substantially  hamper 
the  operations  of  the  federal  agent  it  should  be  held  good.  If  it 
only  affects  him  in  common  with  the  other  citizens  of  the  State, 
it  is  not  a  real  interference. 

Drake  replied. 

26th^Aprnf  1904.      '^^^  judgment  of  the  Court  was  delivered  by 

Griffith,  C.J.  This  appeal,  although  the  pecuniary  amount  at 
stake  is  insignificant,  involves  constitutional  questions  of  great 
importance.  The  appellant,  who  is  the  Deputy  Postmaster- 
General  for  the  State  of  Tasmania,  was  summoned  before  justices 
at  Hobart  on  a  complaint  charging  him  with  giving  to  the  paying 
officer  of  the  Commonwealth  a  receipt  liable  to  duty,  namely,  a 
receipt  for  salary  due  from  the  Commonwealth  to  him  for  the 
month  of  March,  1903,  such  receipt  not  being  duly  stamped.  The 
facts  were  admitted,  but  the  liability  of  the  receipt  in  question 
to  duty  was  denied.  The  justices  convicted  the  appellant,  and 
adjudged  him  to  pay  a  fine  of  Is.  and  7s.  Gd.  for  costs,  to  be  levied 
by  distress,  and,  in  default  of  distress,  adjudged  liim  to  be  im- 
prisoned in  the  gaol  at  Hobart  with  hard  labour  for  seven  days. 
A  case  was  thereupon  stated  to  the  Supreme  Court  of  Tasmania, 
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submitting  the  question  whether  stamp  duty  is  payable  under  the  H-  C-  ^^  ^• 
TasraaDian  Act  (2  Edw.  VII.,  No.  30),  by  the  appellant  in  respect       ^^' 
of  a  receipt  given  by  him  in  Tasmania  to  the  paying  officer  of  the     d'Emdkn 
Commonwealth,  for  his  salary  for  a  given  period  as  an  officer  of     pkddkr. 

the  Civil  Service  of  the  Commonwealth  stationed  in  Tasmania.       

The  Supreme  Court,  by  a  majority  (Dodds,  C.J.,  and  Mclntyre,  J.), 
dismissed  the  appeal,  Clark,  J.,  dissenting.  The  material  pro- 
visions of  the  Tasmanian  Act  are  as  follows : — Sec.  3  prescribes 
that  from  Ist  January,  1903,  there  shall  be  levied,  in  respect  of 
the  instruments  mentioned  in  the  Schedule,  the  stamp  duties 
therein  set  down.  The  Schedule,  so  far  as  material,  is  in  these 
words :  "  For  every  receipt  where  the  sum  received  amounts  to  £5 

and  under  £50 2d."     Sec.  5  provides  that  if  any  person  gives  a 

receipt  liable  to  duty  not  duly  stamped  he  shall  be  liable  on  con- 
viction to  a  penalty  not  exceeding  £5,  which,  under  another 
Statute,  may  be  enforced  by  distress  or  imprisonment. 

The  main  question  for  determination  may  be  regarded 
under  two  aspects — (1)  Whether  the  Tasmanian  Stamp  Act 
should  be  construed  as  applying,  in  terms,  to  receipts 
given  by  Commonwealth  officers  for  their  salary ;  and  (2) 
if  so,  whether  such  a  law  is  within  the  competence  of  the 
State  legislature.  The  greater  portion  of  the  argument  before 
us  was  addressed  to  the  second  aspect  of  the  question.  It 
was  contended  that  the  Act,  if  so  construed,  operates  as  an 
interference,  by  way  of  taxation  and  consequent  control, 
with  a  federal  agency  or  instrumentality ;  that  it  attempts  to 
impose  a  condition  which  must  be  complied  with  by  the  officer 
before  he  can  receive  the  salary  allotted  to  him  by  the  Common- 
wealth; and  that  such  a  condition  cannot  be  constitutionally 
imposed  by  a  State ;  that  the  imposition  of  a  stamp  duty  on  a 
receipt  for  a  federal  salary  is,  in  effect,  taxation  of  the  federal 
salary,  which  taxation,  it  was  urged,  was  not  within  the  com- 
petence of  the  State;  that  the  receipt  is  the  property  of  the 
Commonwealth,  and,  therefore,  not  taxable  ;  and,  further,  that 
the  Act,  so  construed,  would  be  inconsistent  with  the  Federal 
Appropriation  Act,  by  which,  it  was  said,  the  officer's  salary  was 
fixed. 

With  regard  to  the  last  contention  it  is  sufficient  to  point 
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H.  C.  OP  A.  out  that  it  is  not  the  Appropriation  Act  which  actually  fixes  the 

salaries  of  public  officers.     They  are  not  mentioned  in  the  Act. 

D'Emdkn     Its  operation  is  rather  to  authorize  the  payment,  for  salaries  and 

Peddkr      otb®'^   purposes,  of  sums  not   exceeding   those  specified   in  the 

Schedules  to  the  Act,  which  include  in  a  lump  sum  the  total 

anticipated  expenditure  under  the  several  divisions  and  sub- 
divisions. The  salaries  which  it  is  proposed  to  pay  are  specified 
in  the  Estimates  and  voted  in  Committee  of  Supply.  But  we 
agree  in  the  contention  that,  in  considering  the  validity  of  legis- 
lation under  the  Constitution,  the  substance  and  not  the  form  of 
the  legislation  is  to  be  regarded,  and  that  the  stamp  duty  in 
question  is,  in  substance,  a  diminution  pro  tanto  of  the  remuner- 
ation of  the  federal  officer,  just  as  a  tax  on  bills  of  lading  for 
goods  exported  is  in  substance  an  export  tax  on  the  export  of  the 
goods  themselves.  With  regard  to  the  contention  that  the  receipt 
in  question  is  exempt  from  State  taxation  under  sec.  114  of  the 
Constitution,  as  being  property  of  the  Commonwealth,  we  think 
that  the  receipt,  although  undoubtedly  it  may  be  described  as  the 
property  of  the  Commonwealth  for  the  purposes  of  a  prosecution 
— say,  for  stealing — is  not  property  of  the  kind  intended  in  that 
section,  which  appears  rather  to  refer  to  taxation  imposed  upon 
property  qua  property. 

We  pass  to  the  other  grounds  for  the  contention  that  the 
law  is  not  within  the  competence  of  the  State  Legislature. 
•  The  Commonwealth  Audit  Act  1901  (No.  4  of  1901)  makes 
provision  for  the  collection  and  payment  of  public  moneys, 
and  the  audit  of  public  accounts.  By  sec.  34,  sub-sec.  6,  it  is 
enacted  that  "  .  .  .at  the  time  of  paying  any  account  every 
public  accountant  shall  obtain  a  receipt  under  the  hand  of  the 
person  to  whom  the  same  is  payable,  or  under  the  hand  of  some 
person  or  banker  authorized  in  writing  by  such-mentioned  person 
for  the  amount  so  paid."  Sec.  46  provides  that  "  no  sum  shall  be 
allowed  in  any  account  to  have  been  duly  received  or  paid  with- 
out a  written  voucher  for  the  actual  receipt  or  payment  of  every 
sum  so  claimed  to  be  allowed  "  unless  by  special  order  of  the 
Governor-General.  The  paying  officer  is  a  "  public  accountant " 
within  the  meaning  of  the  Act.  It  is,  therefore,  part  of  his  duty 
to  obtain  a  receipt,  as  it  is  part  of  the  duty  of  the  officer  receiving 
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his  salary  to  give  a  receipt ;  and  the  receipt,  when  given,  becomes    H-  C»  ^^  ^' 

a  necessary  part  of  the  Commonwealth  accounts  for  audit  purposes,      ^ '^ 

and  a  record  of  the  department  of  the  Commonwealth  charged     d'Emdbk 
with  the  duty  of  making  the  payment.     These  provisions  as  to      pk^dkr 

receipts   and   vouchers  obviously  relate  to  the  conduct  of   the        

departmental  affairs  of  'the  Conmionwealth  Government,  and 
therefore,  so  far  as  the  Postal  Department  is  concerned,  they  fall 
^-ithin  the  words  of  sec.  52  of  the  Constitution,  by  which  the 
Federal  Parliament  has  exclusive  power  to  make  laws  for  the 
peace,  order,  and  good  government  of  the  Commonwealth  with 
respect  to — "  II.  Matters  relating  to  any  department  of  the  public 
service  the  control  of  which  is  by  the  Constitution  transferred  to 
the  Elxecutive  Government  of  the  Commonwealth."  The  Depart- 
ment of  Posts  and  Telegraphs  was  transferred  to  the  Common- 
wealth, under  the  powers  conferred  by  sec.  69,  on  1st  March,  1901. 
It  was  not  disputed  by  the  respondent's  counsel  that  the  exclusive 
power  of  the  Federal  Parliament  extended  to  authorize  the  enact- 
ment of  these  provisions ;  but  it  was  said  that  the  powers  reserved 
to  the  States  by  sec.  107  of  the  Constitution  extended  to  direct 
taxation,  that  the  imposition  of  stamp  duty  upon  receipts  given 
on  the  payment  of  money  is  an  ordinary  form  of  direct  taxation, 
that  a  federal  officer  giving  such  a  receipt  for  his  salary  is  in  no 
different  position  from  any  other  recipient  of  money  from  a  debtor 
in  the  State,  and  that  the  provisions  of  the  Constitution  as  to  the 
exclusive  authority  of  the  Commonwealth  Parliament  ought  to 
be  read  subject  to  this  power  of  the  States,  whether  regarded  as 
a  power  expressly  reserved,  or  as  one  impliedly  reserved  from  the 
nature  and  necessity  of  the  case. 

In  considering  the  respective  powers  of  the  Commonwealth  and 
of  the  States  it  is  essential  to  bear  in  mind  that  each  is,  within  the 
ambit  of  its  authority,  a  sovereign  State,  subject  only  to  the 
restrictions  imposed  by  the  Imperial  connection  and  to  the 
provisions  of  the  Constitution,  either  expressed  or  necessarily 
implied.  That  this  is  so  as  regards  the  Commonwealth,  apart 
altogether  from  the  express  provisions  of  the  Constitution,  appears 
too  plain  to  need  elaborate  argument.  It  is  only  necessary  to 
mention  the  maxim,  quando  lex  aliqaid  concedit,  concedere 
tidetur  et  illud  sine  quo  res  ipsa  valere  non  potest.     In  other 
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H.  C.  OF  A.  words,  where  any  power  or  control  is  expressly  granted,  there  Is 

^ ]^       included  in  the  grant,  to  the  full  extent  of  the  capacity  of  the 

D'Emdek     gi'antor,  and  without  special  ijiention,  every  power  and  every 
Pedder.     control  the  denial  of  which  would  render  the  grant  itself  ineffec- 

tive.     This  is,  in  truth,  not  a  doctrine  of  any  special  system  of  law, 

but  a  statement  of  a  necessary  rule  of  construction  of  all  grants  of 
power,  whether  by  un\ATitten  constitution,  formal  wnntten  instru- 
ment, or  otlier  delegation  of  authority,  and  applies  from  the 
necessity  of  the  case,  to  all  to  whom  is  committed  the  exercise  of 
powers  of  government. 

And,  without  recourse  to  this  doctrine  of  universal  application, 
the  express  terms  of  the  Constitution  lead  to  the  same  conclusion. 
The  words  of  sec.  51,  "  The  Parliament  shall  subject,  to  tliis 
Constitution  have  power  to  make  laws  for  the  peace  order  and 
good  government  of  the  Commonwealth  with  respect  to"  the 
several  matters  enumerated,  are  not  used  for  the  first  time  in  that 
instrument.  The  same,  or  almost  exactly  similar,  words  were  used 
in  the  Constitutions  of  the  Australian  and  Canadian  Colonies,  and 
it  has  always  been  held  that  under  the  authority  conferred  by  them 
the  colonial  legislatures  had  within  the  territory  subject  to  their 
jurisdiction  sovereign  authority,  absolute  and  uncontrolled  except 
so  far  as  it  was  restricted  by  the  Constitution  itself.  See  Powell 
v.  Apollo  Candle  Co,,  (1885)  10  App.  Cas.,  282.  Now,  when  a 
particular  form  of  legislative  enactment  which  has  received  au- 
thoritative interpretation,  whether  bj^  judicial  decision  or  by  a  long 
course  of  practice,  is  adopted  in  the  framing  of  a  later  Statute,  it  is 
a  sound  rule  of  construction  to  hold  that  the  words  so  adopted  were 
intended  by  the  legislature  to  bear  the  meaning  which  has  been 
so  put  upon  them.  This  consideration  alone  is  sufficient  to  show 
that  the  Commonwealth  has,  with  respect  to  all  matters  enumer- 
ated in  the  Constitution  as  within  tlie  ambit  of  its  autlioritv. 
sovereign  power,  subject  only  to  the  limitations  already  mentioned. 
But  a  riglit  of  sovereignty  subject  to  extrinsic  control  is  a 
contradiction  in  terms.  It  must,  therefore,  be  taken  to  be  of  the 
essence  of  the  Constitution  that  the  Commonwealth  is  entitled, 
within  the  ambit  of  its  authoritv,  to  exeicise  its  leodslative  and 
executive  powers  in  absolute  freedom,  and  without  any  inter- 
ference  or    control    whatever    except    that    prescribed   by    the 


V. 

Pedder. 
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Constitution  itself.     There  is,  however,  a  large  class  of  cases  with   H.  C.  of  A. 
respect  to  which  a  similar  power  is  for  a  time  reserved  to  the  * 

States.     With  respect  to  these  matters  there  is,  consequently,  a     d'Emden 
possibility  of  conflicting  legislation.     This  contingency  is  dealt 
^^nth  by  sec.  109  of  the  Constitution,  which  provides  that  when 
a  law  of  a  State  is  inconsistent  with  a  law  of  the  Commonwealth 
the  latter  shall  prevail,  and  the  former  shall  to  the  extent  of  the 
inconsistency  be  invalid.     This  sentence  may  be  thus  expanded, 
supplying  the  verba  subaxidtta  :  "  When  a  law  of  a  State  otherwise 
within  its  competency  is  inconsistent  with  a  law  of  the  Common- 
wealth on  the  same  subject,  such  subject  being  also  within  the 
legislative  competency  of  the  Commonwealth,  the  latter  shall 
prevail." .    With  respect,  however,  to  matters  within  the  exclusive 
competence  of  the  Federal  Parliament  no  question  of  conflict  can 
arise,   inasmuch   as   from    the   point   at   which   the   (|uality  of 
exclusiveness  attaches  to  the  federal  power  the  competency  of  the 
State  is  altogether  extinguished.     It  follows  that  when  a  State 
attempts  to  give  to   its   legislative  or   executive  authority   an 
operation  which,  if  valid,  would  fetter,  control,  or  interfere  with, 
the  free  exercise  of  the  legislative  or  executive  power  of  the 
Commonwealth,  the  attempt,  unless  expressly  authorized  by  the 
Constitution,  is  to  that  extent  invalid  and  inoperative.     And  this 
appears  to  be  the  true  test  to  be  applied  in  determining  the  validity 
of  State  laws  and  their  applicability  to  federal  transactions. 

We  have  had  the  benefit  of  considering  numerous  decisions  of  the 
Supreme  Court  of  the  United  States  of  America  upon  analogous 
questions  arising  under  the  United  States  Constitution,  beginning 
with  the  celebrated  case  of  McCullocft  v.  Maryland  (4  Wheat, 
316),  decided  in  1819,  in  which  Cliief  Justice  Marsliall,  delivering 
the  unanimous  judgment  of  the  Court,  enunciated  the  doctrines 
which  have  ever  since  been  accepted  as  establishing  upon  a  firm 
basis  the  fundamental  rules  governing  the  mutual  relations  of 
that  great  Republic  and  its  constituent  States.  The  Attorney- 
General  for  Tasmania  did  not,  indeed,  suggest  that  that  case  was 
not  good  law  in  the  United  States,  but  he  endeavoured  to  distin- 
guish the  provisions  of  the  United  States  Constitution  from  those 
of  the  Constitution  of  this  Commonwealth  by  referring  to  sees. 
107,  108,  and  109  of  the  Constitution.     He  was  not,  however. 
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H.  C.  OF  A.  Q\y\Q  ^  point  out  any  material  difference  between  the  provisions 

^^\       of  those  sections  and  the  provisions  of  the  Tenth  Amendment  of 

D'Emden     the  United  States  Constitution.     And  we  are  equally  unable  to 

Peddeb.     discover  any  such  difference.     Some  cases  were  cited  to  us  in 

which  it  has  been  suggested  that  decisions  upon  the  construction 

of  the  United  States  Constitution  afford  no  guidance  in  the  con- 
struction of  other  Federal  Constitutions,  such   as   that  of  the 
Canadian  Dominion  and  that  of  this  Commonwealth.     In  the  case 
of  Bank  of  Toronto  v.  Lambe  (12  A.C.,  575)  in  which  the  case  of 
McCulloch  V.  Mat*yland  had  been  cited  before  the  Judicial  Com- 
mittee of  the  Privy  Council,  the  committee,  so  far  from  depreciating 
the  authority  of  that  case,  intimated  their  willingness  to  follow  the 
guidance  of  the  great  American  Chief  Justice  in  a  similar  case, 
but  pointed  out  that  the  principles  laid  down  in  McCulloch  v. 
Maryland  threw  no  light  on  the  question  then  before   them, 
which  was  whether  a  particular  form  of  taxation  fell  within  the 
express  words  of  the  Dominion  Constitution,  by  which  the  exclu- 
sive power  to  impose  direct  taxation  was  conferred  upon  the 
provincial  legislatures.     It  is  not  easy,  indeed,  to  discover  the 
purpose  for  which  McCulloch  v.  Maryland  was  there  cited.     We 
are  not,  of  course,  bound  by  the  decisions  of  the  Supreme  Court 
of  the  United  States.     But  we  all  think  that  it  would  need  some 
courage  for  any  Judge  at  the  present  day  to  decline  to  accept  the 
interpretation  placed  upon  the  United  States  Constitution  by  so 
great  a  Judge  so  long  ago  as  1819,  and  followed  up  to  the  present 
day  by  the  succession  of  great  jurists  who  have  since  adorned 
the  Bench  of  the  Supreme  Court  at  Washington.     So  far,  there- 
fore, as  the  United  States  Constitution  and  the  Constitution  of 
the  Commonwealth  are  similar,  the  construction  put  upon  the 
former  by  the  Supreme  Court  of  the  United  States  may  well  be 
regarded  by  us  in  construing  the  Constitution  of  the  Common- 
wealth, not  as  an  infallible  guide,  but  as  a  most  welcome  aid  and 
assistance. 

There  is,  indeed,  another  consideration  which  gives  additional 
weight  to  the  authority  of  the  United  States  decisions  with 
regard  to  matters  in  which  the  two  Constitutions  are  similar. 
We  have  already,  in  discussing  the  language  of  sec.  51  of  the 
Constitution,  referred  to  the  inference  to  be  drawn  from  the  fact 
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that  a  legislature  has  deliberately  adopted  in  its  legislation  a  form 

of  words  which  has  already  received  authoritative  interpretation. 

• — 

We  cannot  disregard  the  fact  that  the  Constitution  of  the  d'Emden 
Commonwealth  was  framed  by  a  Convention  of  Representatives 
from  the  several  colonies.  We  think  that,  sitting  here,  we 
are  entitled  to  assume — what,  after  all,  is  a  fact  of  public 
notoriety — that  some,  if  not  all,  of  the  framers  of  that  Con- 
stitution were  familiar,  not  only  with  the  Constitution  of  the 
United  States,  but  with  that  of  the  Canadian  Dominion  and 
those  of  the  British  colonies.  When,  therefore,  under  these  cir- 
cumstances, we  find  embodied  in  the  Constitution  provisions 
midistinguishable  in  substance,  though  varied  in  form,  from  pro- 
visions of  the  Constitution  of  the  United  States  which  had  long 
since  been  judicially  interpreted  by  the  Supreme  Court  of  that 
Republic,  it  is  not  an  unreasonable  inference  that  its  framers 
intended  that  like  provisions  should  receive  like  interpretation. 

We  should  be  prepared,  therefore,  if  it  were  necessary,  and  if  we 
found  ourselves  unable  otherwise  to  come  to  a  clear  conclusion, 
to  accept  the  doctrines  laid  down  in  the  judgment  of  the  Supreme 
Court  of  the  United  States,  delivered  by  Marshall,  C.J.,  in 
ikCullocKs  Case,  in  1819  (and  since  that  time  often  spoken  of  by 
that  Court  as  axiomatic),  as  applicable  to  the  interpretation  of  the 
Constitution  of  the  Commonwealth.  "  The  people  of  a  State 
give  to  their  government  a  right  of  taxing  themselves  and  their 
property,  and,  as  the  exigencies  of  government  cannot  be  limited, 
they  prescribe  no  limits  to  the  exercise  of  this  right,  resting  con- 
fidently on  the  interest  of  the  legislator,  and  on  the  influence  of 
the  constituents  over  their  representative,  to  guard  them  against 
its  abuse.  But  the  means  employed  by  the  government  of  the 
Union  have  no  such  security,  nor  is  the  right  of  a  State  to  tax 
them  sustained  by  the  same  theory.  Those  means  are  not  given 
by  the  people  of  a  particular  State,  not  given  by  the  constituents 
of  the  legislature,  which  claims  the  right  to  tax  them,  but  by  the 
people  of  all  the  States.  They  are  given  by  all,  for  the  benefit  of 
all;  and,  upon  theory,  should  be  subjected  to  that  government 
only  which  belongs  to  all.  It  may  be  objected  to  this  definition, 
that  the  power  of  taxation  is  not  confined  to  the  people  and 
property  of  a  State.     It  may  be  exercised  upon  every  object 
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H.  C.  OF  A.  brought  within  its  jurisdiction.     This  is  true.     But  to  what  source 
do  we  trace  this  right  ?     It  is  obvious,  that  it  is  an  incident  of 

D'Emdex     sovereignty, and  is  co-extensive  with  that  to  which  it  is  an  incident. 

Pedder      ^^^  subjects  over  which  the  sovereign  power  of  a  State  extends, 

are  objects  of  taxation  ;  but  those  over  which  it  does  not  extend, 

are,  upon  the  soundest  principles,  exempt  from  taxation.  This 
proposition  may  almost  be  pronounced  self-evident.  The  sover- 
eignty of  a  Stat€  extends  to  everything  which  exists  by  its  own 
authority,  or  is  introduced  by  its  permission  ;  but  does  it  extend 
to  those  means  which  are  employed  by  Congress  to  carry  into 
execution  power  conferred  on  that  body  by  the  people  of  the 
United  States  ?  We  tliink  it  demonstrable  that  it  does  not. 
Those  powers  are  not  given  to  the  people  of  a  single  State.  They 
are  given  by  the  people  of  the  United  States,  to  a  government 
whose  laws,  made  in  pursuance  of  the  Constitution,  are  declared 
to  be  supreme.  Consequently,  the  people  of  a  single  State 
cannot  confer  a  sovereignty  which  will  extend  over  them. 
If  we  measure  the  power  of  taxation  residing  in  a  State,  by 
the  extent  of  sovereignty  which  the  people  of  a  single  State 
possess,  and  can  confer  on  its  government,  we  have  an  intelligible 
standard  applicable  to  every  case  to  which  the  power  may  be 
applied.  We  have  a  principle  which  leaves  the  power  of  taxing 
the  people  and  property  of  a  State  unimpaired  ;  which  leaves  to  a 
State  the  command  of  all  its  resources,  and  which  places  beyond 
its  reach  all  those  powers  which  are  conferred  by  the  people  of  the 
United  States  on  the  government  of  the  Union,  and  all  those 
means  which  are  given  for  the  purpose  of  carrying  those  powers 
into  execution.  W^e  have  a  principle  which  is  safe  for  the  States, 
and  safe  for  the  Union.  We  are  relieved,  as  we  ought  to  be,  from 
clashing  sovereignty;  from  interfering  powers;  from  a  repugnancy 
between  a  right  in  one  government  to  pull  down  what  there  is  an 
acknowledged  right  in  another  to  build  up;  from  the  incom- 
patibility of  a  right  in  one  government  to  destroy  what  there  is  a 
right  in  another  to  preserve.  We  are  not  driven  to  the  perplexing 
inquiry,  so  unfit  for  the  judicial  department,  what  degree  of  taxa- 
tion is  the  legitimate  use,  and  what  degree  may  amount  to  the 
abuse  of  the  power.  The  attempt  to  use  it  on  the  means  employed 
by  the  government  of  the  Union,  in  pursuance  of  the  Constitution, 
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is  itself  an  abuse,  because  it  is  the  usurpation  of  a  power  which    H.  C.  of  a. 
the  people  of  a  single  State  cannot  give.     We  find,  then,  on  just 
tlieory,  a  total  failure  of  this  original  right  to  tax  the  means     d'Emden 
employed  by  the  government  of  the  Union,  for  the  execution  of  its     pk^dbr 

powers.     The  right  never  existed,  and  the  question  whether  it  has       

been  surrendered,  cannot  arise.  But,  waiving  this  theory  for  the 
present,  let  us  resume  the  inquiry,  whether  this  power  can  be 
exercised  by  the  respective  States,  consistently  with  a  fair  con- 
struction of  the  Constitution  ?  That  the  power  to  tax  involves 
the  power  to  destroy ;  that  the  power  to  destroy  may  defeat  and 
render  useless  the  power  to  create ;  that  there  is  a  plain  repug- 
nance, in  conferring  on  one  government  a  power  to  control  the 
constitutional  measures  of  another,  which  other,  with  respect  to 
those  very  measures,  is  declared  to  be  supreme  over  that  which 
exerts  the  control,  are  propositions  not  to  be  denied.  But  all 
inconsistencies  are  to  be  reconciled  by  the  magic  of  the  word 
"confidence."  Taxation,  it  is  said,  does  not  necessarily  and 
unavoidably  destroy.  To  carry  it  to  the  excess  of  destruction 
would  be  an  abuse,  to  presume  which  would  banish  that  confi- 
dence which  is  essential  to  all  goverament.  But  is  this  a  case  of 
confidence  ?  Would  the  people  of  any  one  State  trust  those  of 
another  with  a  power  to  control  the  most  insignificant  operations 
of  their  state  government  ?  We  know  they  would  not.  Wliy, 
then,  should  we  suppose  that  the  people  of  any  one  State  should 
be  willing  to  trust  those  of  another  with  a  power  to  control  the 
operations  of  a  government  to  which  they  have  confided  their 
most  important  and  most  valuable  interests  ?  In  the  legislature  of 
the  Union  alone  are  all  represented.  The  legislature  of  the  Union 
alone,  therefore,  can  be  trusted  by  the  people  with  the  power  of 
controlling  measures  which  concern  all,  in  the  confidence  that  it 
will  not  be  abused.  This  then,  is  not  a  case  of  confidence,  and  we 
mast  consider  it  as  it  leally  is.  If  we  apply  the  principle  for 
which  the  State  of  Maryland  contends  to  the  Constitution 
generally,  we  shall  find  it  capable  of  changing  totally  the  character 
of  that  instrument.  We  shall  find  it  capable  of  arresting  all  the 
measures  of  the  government,  and  of  prostrating  it  at  the  foot  of 
the  States.  The  American  people  have  declared  their  Constitution, 
and  the  laws  made  in  pursuance  thereof,  to  be  supreme ;    but 
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H.  C.  OP  A.  this  principle  would  transfer  the  supremacy,  in  fact,  to  the  States. 

If  the  States  may  tax  one  instrument,  employed  by  the  govern- 

D'Kmdkn     nient  in  the  execution  of.  its  powers,  they  may  tax  any  and  every 

p   ''•  other  instrument.     They  may  tax  the  mail ;  they  may  tax  the 

mint ;  they  may  tax  patent  rights  ;  they  may  tax  the  papei's  of 

the  customs  house  ;  they  may  tax  judicial  process ;  they  may  tax 
all  the  means  employed  by  the  government,  to  an  excess  which 
would  defeat  all  the  ends  of  government.  This  was  not  intended 
by  the  American  people.  They  did  not  design  to  make  their 
government  dependent  on  the  States." 

The  learned  judges  who  formed  the  majority  of  the  Supreme 
Court  seem  to  have  been  under  the  impression  that  the  doctrine 
of  McCidlocKs  Case  had  been  considerably  modified  by  later 
decisions.  This  is,  however,  a  misapprehension.  Although 
questions  have  arisen  in  some  cases  whether  the  facts  brought  the 
particular  case  within  the  doctrine  (see  Bank  v.  Mayor,  7  Wall., 
16,  25),  neither  the  authority  of  the  judgment  nor  the  accuracy 
of  the  statement  of  the  law  contained  in  it  has  ever  been  ques- 
tioned in  the  United  States,  nor  have  the  doctrines  enunciated  in 
it  ever  iDeen  qualified.  It  is  true  that  in  Osborn  v.  Bank  of  the 
United  States  (9  Wheat.,  738),  decided  five  years  later,  the  CJourt 
was  asked  to  reconsider  its  opinion  in  the  case  of  McCalloch  v. 
Maryland.  But  the  reconsideration  asked  for,  and  granted, 
extended  only  to  the  question  whether  the  Bank  of  the  United 
States  was  an  instrumentality  or  agency  of  the  Republic  in  such 
a  sense  as  to  render  tlie  taxation  of  its  notes  bv  a  State  an  invasion 
of  the  sphere  of  tlie  national  government.  So  far  from  combating 
the  doctrine  that  federal  instrumentalities  are  not  subject  to  State 
control,  the  counsel  for  the  State  conceded  that  "the  States  cannot 
tax  the  offices,  establislnnents,  and  operations  of  tlie  National 
Government "  (9  Wheat.,  765,  766),  and  so  fully  granted  the 
position  as  to  state  it  in  terms  which  seem  to  us  to  apply  strik- 
ingly to  the  present  case.  He  said — "  A  State  is  invested  with 
constitutional  power  to  levy  a  tax  upon  stamps,  and  may  extend 
its  operations  to  all  dealings  of  individuals.  It  cannot  subject  the 
transactions  of  the  National  Government  to  the  payment  of  such 
tax,  because  the  operations  of  that  Governrtient  are  national,  and 
not  subject  to  the  power  of  any  of  its  parts."     {lb,,  777). 
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We  are  fortified  in  our  concliLsion  by  the  fact  that  the  doctrines   H-  C.  of  A 


laid  down  in  McCullocIis  Case  have  been  adopted  and  followed  in 
the  interpretation  of  the  Constitution  of  the  Dominion  of  Canada 
by  tlie  Courts  of  the  Provinces  of  Ontario  and  New  Brunswick 
since  the  year  1878,  and  that  their  decisions,  though  uniformly 
adverse  to  the  Provincial  Governments,  have  not  been  made  tlie 
subject  of  appeal  either  to  the  Judicial  Committee  or  to  the 
Supreme  Court  of  Canada;  (see  Lej^y^ohon  v.  Ottawa,  3  Ont. 
A.R.,  522,  and  the  other  cases  cited  by  the  Attorney-General 
for  the  Commonwealth).  In  no  American  or  Canadian  case  that 
we  can  find  has  it  been  denied  or  even  doubted  "  that  the  Consti- 
tution and  the  laws  made  in  pursuance  thereof  are  supreme  ;  that 
they  control  the  constitutions  and  laws  of  the  respective  States, 
and  are  not  controlled  by  them."  Nor  has  it  been  in  any  way 
questioned,  "  1st,  that  a  power  to  create  implies  a  power  to 
preserve ;  2nd,  that  a  power  to  destroy,  if  wielded  by  a  different 
hand,  is  hostile  to,  and  incompatible  with,  these  powers  to  create 
and  to  preserve ;  3rd,  that,  where  this  repugnancy  exists,  that 
authority  which  is  supreme  must  control,  not  yield  to,  that  over 
which  it  is  supreme."  {Marf<hall,  C. J.,  4  Wheat.,  at  p.  426.)  These 
•leclarations,  which  are  so  obvious  as  to  be  almost  truisms,  have 
found  clear  expression  in  the  CmistitiUion  Act  itself,  which,  in  its 
tifth  section,  commands  that  "  This  Act  and  all  the  laws  made  by 
the  Parliament  under  the  Constitution,  shall  be  binding  on  tlie 
Courts,  Judges,  and  people  of  every  State  and  of  every  part  of  the 
Commonwealth,  notwithstanding  anything  in  the  laws  of  any 
State." 

It  has  been  suggested,  although  the  point  was  not  pressed 
by  the  Attoraey-General  for  Tasmania,  that  the  doctrines  enunci- 
ated in  McCuUocIts  Case  are  not  applicable  to  the  Commonwealth 
by  reason  of  the  power  of  veto  reserved  to  the  Crown  by  the 
Constitution.  It  is,  however,  the  duty  of  the  Court,  and  not 
of  the  Executive  Government,  to  determine  the  validity  of  an 
attempted  exercise  of  legislative  power.  The  assent  of  the  Crown 
cannot,  nor  can  the  non-exercise  of  the  power  of  veto,  give  effect 
to  an  invalid  law.  And  it  would  be  to  impose  an  entirely  novel 
duty  upon  the  Crown's  advisers  if  they  were  to  be  required, 
before  advising  whether  the  power  of  veto  should  be  exercised,  to 
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H.  C.  OF  A.  consider  the  validity  under  the  Constitution  of  the  provisions  of 
each  Act  presented  for  the  Royal  Assent.     That,  as  already  said, 

D'Emden     is  the  function  of   the  judiciary.      And,  even  if  such  a  duty 
Pkijdkr      were   cast  upon  tlie   Executive   Government,   it   could   neither 

relieve  the  judiciary  of  their  duty  of  interpretation  nor  affect 

the  principles  to  be  applied  in  that  interpretatiop. 

It  is  convenient  at  this  point  to  advert  to  another  misapprehen- 
sion into  which  the  learned  Judges  who  formed  the  majority  of  the 
Court  seem  to  have  been  led.     They  appear  to  have  thought  that, 
accepting  the  doctrines  of  McCidloch  v.  Maryl<ind  as  sound  law, 
it  is  a  question  in  each  case  whether  the  attempted  exercise  of 
State  authority  actually  impedes  the  operations  of  the  Federal 
Government — in  other  words,  that  the  interference  must,  in  its 
extent,  be  such  as  to  cause  some  actual  obstruction  or  hindrance. 
Were  this  the  true  point  of  view,  the  validity  of  a  State  law 
would  depend  on  a  question  of  fact,  to  be  determined,  presumably, 
by  a  jury,  who  would  be  charged  to  inquire  whether  the  attempted 
control  or  interference  amounted  to  a  substantial  obstruction.    It 
is,  however,  manifest  that  the  extent  of  an  interference  is  quite  a 
different  thing  from  the  existence  of  interference  in  fact.  A  man's 
enjoyment  of  a  large  estate  is  not  appreciably  diminished  by  the 
occasional  passage  of  a  stranger  across  an  unfrequented  part  of 
it.     But  if  the  stranger  passes  under  a  claim  of  right  there  is  a 
substantial  interference  with  the  owner's  right  of  property.     So 
the  power  claimed  for  the  State  of  Tasmania  is,  in  its  nature,  in 
conflict  with  the  exclusive  power  of  legislation  given  to  the  Com- 
monwealth over  its  own  Departments,  and  the  greater  or  lesser 
extent   to  which  it  may  be  exercised  does  not  enter  into  the 
inquiry  concerning  its  existence. 

Applying  then  the  test  already  enunciated,  does  the  Tasmanian 
Stamp  ilc^,  assuming  it  to  be  applicable  to  the  case,  interfere  with 
or  exercise  control  upon  the  action  of  a  federal  officer  in  the  dis- 
charge of  his  duty  to  the  Commcm wealth  ?  The  Federal  Audit  Act 
requires  him  for  the  purposes  of  a  federal  department  to  give  a 
receipt  for  his  pay,  which  receipt  is  to  be  preserved  as  a  record  of 
tlie  department.  The  Stamp  Act  says  in  effect — "  If  you  perform 
that  duty  without  at  the  same  time  contributing  to  the  State 
revenue,  you  will  be  liable  to  a  fine,  and  in  default  of  payment 
to  imprisonment."     How  can  it  be  said  that  this  is  not  an  attempt 
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to  exercise  control  ?  The  attaching  by  a  State  law  of  any  condition  H.  C.  of  A. 

to  the  discharge  of  a  federal  duty  is  assuredly  an  act  of  interference        ^  ^^• 

or  control.     Moreover,  any  State  enactment  which  on  the  face  of     d'^^dkn 

it  attiiiupts  to  deal  with  a  matter  within  the  exclusive  lee^islative  «'• 

*^  .  Peddkr. 

power  of  the  Commonwealth,  and  upon  which  the  Commonwealth        

has  legislated,  is  necessarily,  so  far  as  it  purports  to  apply  to  that 
matter,  inconsistent  with  the  law  of  the  Commonwealth. 

Before  passing  from  this  branch  of  the  subject  the  case  of  Bank 
V.  Mayor  (7  Wall.,  16)  (1868),  already  refen*ed  to,  may  be  men- 
tioned, in  which  it  was  pointed  out,  in  a  passage  which  commends 
itself  to  our  judgment,  that  taxation  of  any  subject  matter  neces- 
sarily implies  control ;  and  also  the  case  of  CrandaU  v.  Nevada  (6 
Wall.,  35),  in  which  it  is  shown  by  very  cogent  argument  that 
the  question  in  such  cases  is  not  the  extent  to  which  a  tax  inter- 
feres with  or  controls  freedom  of  action,  but  whether  there  is  any 
jx)wer  to  tax.  If  the  power  exists,  no  Court  can  inquire  into  the 
propriety  of  its  exercise.  In  several  of  the  American  cases  cited 
to  us  this  doctrine  has  been  elaborated,  and  it  has  been  shown — 
as  is,  indeed,  almost  self-evident — that  a  power  to  tax,  whether 
it  is  exercised  to  the  extent  of  one  penny  or  10s.  in  the  pound,  is 
equally  a  power  to  tax;  that,  if  conceded  at  all,  it  must  exist  in 
fullness;  and  that  if  exercised  to  its  utmost  limits  it  might  operate 
to  the  destruction  or  practical  prohibition  of  the  thing  or  trans- 
action in  respect  of  which  the  tax  is  imposed.  These  considera- 
tions lead  to  the  inevitable  conclusion  that  the  Tasmanian  Act  in 
question,  if  construed  as  applying  to  receipts  given  by  a  federal 
officer  to  the  federal  treasurer  in  the  course  of  his  federal  duty, 
would  be  an  interference  with  him  in  the  exercise  of  that  duty, 
and  would  therefore  be  invalid. 

It  is,  however,  in  our  opinion,  a  sound  principle  of  construction 
that  Acts  of  a  sovereign  legislature,  and  indeed  of  subordinate 
legislatures,  such  as  a  municipal  authority,  should,  if  possible, 
receive  such  an  intei-pretation  as  will  make  them  operative  and  not 
inoperative.  And  this  leads  us  to  the  other  aspect  in  which  the  case 
was  presented  to  the  Court.  Ought  the  Tasmanian  Act  to  be  con- 
strued as  applying  in  its  terms  to  the  transactions  in  question  ? 

It  is  true  that  the  general  words  used  in  the  Act  are  wide 
enough  to  include  a  receipt  given  by  a  federal  officer  to  a  federal 
department  for  his  salaiy.     But  it  is  a  settled  rule  in  the  inter- 
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H.  C.  OF  A.  pretation  of  Statutes  that  general  words  will  be  taken  to  have 
been  used  in  the  wider  or  in  the  more  restricted  sense  aecoixliug 

D' Km  DEN     ^  the  general  scope  and  object  of  the  enactment  (Hardca^tle, 

193-4).     For  instance,  it  will  be  taken  that  general  words  are  not 

to  be  applied  extra-territorially.     It  will  also  be  presumed  tliat 

Parliament  did  not  intend  to  interfere  with  international  usac^e, 

and  therefore,  unless  express  words  are  used,  an  English  Statute 

will  not  be  held  applicable  to  a  foreigner  residing  out  of  England. 

As   Cotton,  L.J.,  says,   interpreting  the   word  "debtor"  in  the 

English  Bankruptcy  Act  of  1869,  "  we  must  not  give  to  general 

words  an  interpretation  which  would  violat43  the  principles  of  law 

admitted  and  recognised  in  all  countries"  (Ex  'pa^te  BUiiii,  12 

Ch.  D.,  p.  533).     Most  federal  officers  in  discharging  tlieir  duties 

must  of  necessity  live  within  some  one  of  the  several  States,  and 

in  most  cases  they  are  citizens  of  those  States,  having  all  the 

privileges  of  citizenship.     Most  State  laws  will  probably  bind 

them  in  the  same  way  as  other  citizens ;  but  to  apply  the  general 

words  of  a  State  law  to  a  federal  officer,  where  the  application  of 

the  law  would  be  an  infringement  of  the  Constitution,  seems  to 

us  a  violation  of  the  principle  of  construction  so  clearly  stilted  by 

Lord   Justice  Cotton.     In  our  judgment  the  operations  of  the 

Connnonwealth,  and  the  acts  of  its  agents  as  such,  ought,  so  far 

as  regards  State  control,  to  be  considered  on  the  same  footing  as 

if  they  did  not  occur  within  the  territorial  limits  of  any  State. 

The  State  law  in  question  was  passed  after  the  Federal  Past^il  Act 

liad  become  law,  and  w^e  should  not,  w^e  think,  be  justified  in 

assuming  that  the  Tasmanian  Parliament  intended  the  general 

words  of  their  enactment  to  have  an  application  which  would 

conflict  with  the  Constitution  of  the  Commonwealth.     In  our 

\'iew,  therefore,  the  Tasmanian  Statute  under  consideration  should 

be  construed  as  not  applying  to  a  receipt  given  by  a  federal 

officer  under  the  circumstances  of  this  case.     For  these  reasons 

we  think  that  the  decision  appealed  from  was  erroneous,  and  that 

the  appeal  should  be  allowed.     The  respondent  must  pay  the  costs 

of  the  appellant  in  the  Supreme  Court  and  the  costs  of  the  appeal 

Appeal  alloiced  with  costs',  conviction 
quashed  ivlth  costs. 

Solicitor,  for  appellant,  Allport, 

Solicitor,  for  respondent,  State  Croxcn  Solicitor, 
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JOHN  MOORE  CHANTER     .  Petitioner; 

AND 

ROBERT  OFFICER  BLACKWOOD  .        Respondent. 

(No.  2). 

RIVERINA  ELECTION  PETITION. 

CommofiureeUth  Electoral  Act  1902  {No.  19//19a2),  sees.  109,  111,  112, 119, 122, 134,    H  .C.  of  A. 
147, 148, 158,  199, 200  ;  Schedule  Form  K,  Form  Q— Election— Compliance  with         1904. 
Form  Q — Mandatory  or  directory — Initialltng  ballot-papers  upon  front — Poatai         '*-*»—' 

votes — Numbers  on  counterfoils   transposed — Postal  votes  not  received  before  March  10, 11, 

12 
dost  of  poll — Postal  votes  given  by  marksmen — Jurisdiction  of  Court  to  inquire 

kow  voter  has  voted — Secrecy  of  ballot — Declaring  election  void — Costs  on  higher     ^^  lo  '       ' 

scale, 

A  substantial  compliance  with  Form  Q  in  the  Schedule  to  the  Common-     Griffith,  (LJ. 
vealth  Electoral  Act  1902  is  sufficient  to  entitle  a  voter  absent  from  the  polling 
pUce  for  which  he  is  enrolled  to  vote  at  another  polling  place  within  the  Division. 

The  provision  in  sec.  134  that  the  initials  of  the  presiding  officer  shall  be 
npoB  the  backs  of  ballot-papers  is  directory  only. 

Held,  therefore,  that  ballot-papers  having  the  initials  upon  their  faces,  but 
in  soch  a  position  that  when  the  papers  were  folded  as  required  by  sec.  147  the 
initials  coald  be  seen  by  the  presiding  officer,  were  not  thereby  invalidated. 

The  mere  fact  that  the  number  on  the  counterfoil  to  a  postal  ballot-paper 
does  not  correspond  with  the  number  on  the  application  is  not  necessarily  of  itself 
sufficient  to  invalidate  the  vote. 

The  effect  of  sec.  119  is  that  postal  votes  not  received  by  the  Returning 
Officer  at  the  close  of  the  poll  are  invalid,  even  though  they  may  have  then  been 
received  by  an  Assistant  Returning  Officer. 

It  is  mandatory  that  a  person  who  wishes  to  vote  by  post  shall  sign  his 
Dsme  to  the  application  and  also  to  the  counterfoil. 

Held,  therefore,  that  a  marksman  is  not  entitled  to  vote  by  post. 

Effect  of  various  markings  of  ballot-papers  considered  and  decided. 

The  High  Court  has  no  jurisdiction  to  inquire  for  which  candidate  a  voter 
has  voted,  and  therefore  cannot  direct  a  scrutiny  for  determining  such  a  question. 
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H.  C.  OF  A.  If  at  an  election  the  number  of  persons  not  entitled  to  vote  who  have  been 

1904.  allowed  to  vote,  or  of  persons  entitled  to  vote  who  have  been  prevented  from 

' — ^~^  voting,  or  of  both,  is  greater  than  the  difference  between  the  number  of  votes  cast 

Chanter  f^^  the  candidate  declared  by  the  Returning  Officer  to  have  been  elected  and  that 

BiJiCKWooD.  ^^  votes  cast  for  the  candidate  declared  to  have  the  next  highest  number  of  votes, 

(No.  2).  ^^  election  is  void. 


Application  for  costs  on  higher  scale  refused. 

Hearing  of  Election  Petition. 

•  On  the  hearing  of  a  petition  by  Henry  Moore  Chanter  against 
the  return  of  Robert  Officer  Blackwood  at  an  election  for  the 
House  of  Representatives  for  the  Electoral  Division  of  Riverina 
certain  questions  were  referred  to  the  Full  Court  by  Griffith,  C.J. 
{ante,  p.  39).  The  result  of  the  answers  to  those  questions  was 
that  the  petitioner  had  a  majority  of  the  votes. 

Upon  the  matter  again  coming  before  Griffith,  C.J.,  a  recount  of 
the  votes  was,  on  the  application  of  the  respondent,  ordered  to  be 
taken  before  the  Deputy  Registrar. 

The  Report  of  the  Deputy  Registrar  showed  a  majority  of  57 
votes  in  favour  of  the  petitioner,  and  a  number  of  votes  which 
were  objected  to  by  the  petitioner  and  respondent  respectively 
were  reserved  for  the  determination  of  tlie  Court. 

The  respondent  by  the  objections  delivered  by  him  challenged 
the  validity  {inter  alia)  of  a  large  number  of  "  Form  Q  "  votes 
and  postal  votes  upon  various  grounds. 

One  class  of  objection  to  Form  Q  votes  was  that  the  name  of 
the  voter  was  omitted  from  the  body  of  the  Form,  and  that  words 
were  left  out  which  made  the  promise  by  the  voter  not  to  vote 
again,  meaningless. 

Bryant,  for  the  respondent.  The  provisions  of  Form  Q  are  just 
as  mandatory  as  those  of  Form  K.  The  making  of  a  declaration 
in  Form  Q  is  a  condition  precedent  to  the  voter  exercising  the 
privilege,  and  must  be  strictly  followed.  The  Form  must  be 
complete  in  itself. 

Sir  John  Qicick,  for  the  petitioner. 

Griffith,  C.J. — I  think  if  I  were  to  give  any  weight  to 
objections  of  this  kind,  I  should  be  disregarding  sec.  199.  It  is 
enough  if  there  is  a  substantial  compliance  with  the  Form. 
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Another  class  of  objection  to  Form  Q  votes  was  based  on  the  H»  C.  of  a. 
omission  of  the  name  of  the  Division,  and  the  insertion  of  the 
name  of  the  polling  place  for  which  the  voter  was  enrolled  in  the     chanter 
space  intended  for  the  name  of  the  Division  instead  of  in  its  ^l^ckwood 
proper  place.  (No.  2). 

Griffith,  C.J. — A  document  should  be  interpreted  so  as  to 
give  effect  to  it.  Enough  is  stated  to  enable  a  person  with  the 
electoral  rolls  before  him  to  identify  the  voter.  All  the  essential 
facts  required  to  be  stated  in  Form  Q  are  stated.  I  overrule  the 
objection. 

Another  objection  was  that  the  initials  of  the  presiding  officer 
were  on  the  front  instead  of  the  back  of  certain  ballot-papers. 

Bryant  The  provision  in  sec.  134  that  the  initials  shall  be 
placed  on  the  back  is  mandatory.  Sec.  158  provides  that  the 
ballot-paper  is  to  be  informal  if  it  is  not  "  duly  initialled  " :  that 
must  mean  mitialled  upon  the  back.  The  object  is  to  enable  the 
presiding  officer  to  see  that  the  ballot-paper  put  in  the  box  is  that 
which  was  given  by  him  to  the  voter.     See  sec.  147. 

Sir  John  Quick. — Sec.  134  is  directory  only.  The  words  "  duly 
initialled  "  in  sec.  148  mean  initialled  so  that  the  ballot-paper  can 
be  recognized.  Here  the  comers  could  be  so  folded  back  as  to 
enable  sec.  147  to  be  complied  with.  This  is  an  error  of  an  officer, 
and  the  onus  is  on  the  respondent  to  show  that  the  rasult  of  the 
election  has  been  affected.     See  sec.  200. 

Bryant — Sec.  200  only  applies  where  the  Act  makes  no  special 
provision. 

Griffith,  C.J. — In  considering  whether  the  provisions  of  a 
Statute  are  mandatory  or  directory  regard  must  always  be  had 
to  the  object  of  the  Statute.  That  was  pointed  out  by  the  Full 
Court  recently  in  CJianter  v.  Bktckwood  {ante,  p.  39),  and 
MaloTiey  v.  McEacliam  {ante,  p.  77).  The  object  in  this  case  is 
to  enable  the  electors  to  exercise  tlie  franchise,  and  certain  regu- 
lations have  been  made  to  ensure  that  every  elector  shall  have  an 
opportunity  of  voting,  and  that  no  one  who  is  not  entitled  to 
vote  shall  vote.  One  of  the  provisions  for  preventing  persons 
not  entitled  to  vote  from  voting  is  that  every  ballot-paper  shall 
be  initialled.     That  is  provided  for  by  sec.  134,  and  the  object  is 
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H.  c.  OP  A.  shown  by  sees.  147  and  158.     Sec.  147  provides  that  the  voter, 

^^^       after  he  has  marked  his  ballot-paper  and  before  he  puts  it  in  the 

Chanter     ballot  box,  must  show  the  presiding  officer  the  initials  of  that 

Hlackwood.  officer  upon  the  ballot-paper.  The  object  is  to  prove  by  ocular 
(No.  2).  demonstration  the  authenticity  of  the  ballot-paper.  Sec.  158 
provides  that  a  ballot-paper  shall  be  informal  if  "  it  is  not 
duly  initialled  by  the  presiding  officer."  Having  regard  to 
these  provisions,  I  feel  compelled  to  come  to  the  conclusion 
that  the  direction  that  the  initials  of  the  presiding  officer 
shall  be  on  the  back  of  the  ballot-paper  is  directory  in  this 
sense — that  the  ballot-paper  is  not  necessarily  informal  by 
reason  of  the  initials  being  on  the  front  of  the  ballot-paper, 
if  they  are  put  in  such  a  place  that  all  the  other  provisions  of 
the  Act  can  be  complied  with.  So  that  if  the  initials  are  on  the 
front,  but  so  near  the  corner  that  by  folding  back  that  comer 
they  may  be  seen  when  the  paper  is  folded  a«  required  by  sec.  147, 
the  ballot-paper  is  not  necessarily  bad.  It  appears,  on  examining 
these  papers,  that  in  nearly  every,  if  not  every,  instance  the  corners 
were  actually  so  folded.  For  this  reason  I  hold  that  this  is  an 
error  within  the  meaning  of  sec.  200,  which  prohibits  the  avoid- 
ance of  an  election  in  the  case  of  such  an  error  which  is  not  proved 
to  have  affected  the  result  of  the  election.  To  say  tliat  every 
error  of  this  sort  should  invalidate  an  election  would  be  to  give 
no  meaning  to  sec.  200.     I  therefore  allow  all  these  votes. 

In  the  case  of  four  postal  votes,  the  numbers  upon  the  applica- 
tions did  not  correspond  with  the  numbers  upon  the  counterfoils 
of  the  ballot-papers. 

Griffith,  C.J. — Sec.  Ill  requires  the  Returning  Officer  to 
initial  all  postal  ballot-papers  issued  and  to  keep  and  number  the 
applications  in  consecutive  order,  writing  the  corresponding 
number  on  the  counterfoils  of  the  ballot-papers.  Four  postal 
votes  have  been  rejected ;  they  are  sealed  up  and  have  not  been 
opened,  so  that  it  is  not  known  in  whose  favour  the  votes  are. 
Two  of  the  applications  are  numbered  130  and  139  respectively  ; 
they  were  made  at  the  same  place,  on  the  same  day,  and  in 
the  presence  of  the  same  person,  by  persons  with  the  same  sur- 
name who  were  apparently  husband  and  wife  or  brother  and 
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sister.     The  Returning  Officer  when  numbering  the  counterfoils  ^-  ^'  ^^  ^' 

transposed  the  numbers.     I  think  the  provisions  of  sec.  Ill  are       ^ '^ 

not  in  themselves  sufficient  to  exclude  the  counting  of  these  votes.     Chantkr 
The  signatures  on  the  counterfoils  are  obviously  those  of  the  blackwood. 
same  persons  who    signed  the  applications.     I  think,  therefore,      (No.  2). 
that  these  two  votes  should  be  allowed.     The  other  two  votes  are 
practically  in  the  same  position,  but  the  surnames  of  the  two 
persons  are  not  the  same.     They  w^ere  both  employed  at  the  same 
place  and  in  the  same  capacity.      The  applications  were  made  on 
the  same  day,  at  the  same  place,  and  were  witnessed  by  the  same 
person.     The  Returning  Officer  again  transposed  the  numbers  on 
the  counterfoils.     I  think  these  two  votes  also  should  be  counted. 

A  certain  postal  vote  was  not  received  by  the  Returning  Officer 
until  after  the  close  of  the  poll ;  he  therefore  rejected  it  at  the 
scrutiny.  It  appeared  that  on  receipt  of  the  application  for  a 
postal  vote  the  Returning  Officer  sent  to  the  applicant  the 
necessary  documents  and  an  envelope  addressed  to  the  Assistant 
Returning  Officer,  Balranald,  which  was  not  the  principal  polling 
place  for  the  Division.  The  Assistant  Returning  Officer  received 
the  ballot-papers  in  the  envelope  so  addressed  before  the  polling 
(lay,  and  sent  it  on  to  the  Returning  Officer,  but  it  was  not 
received  by  him  until  the  poll  had  closed.  It  was  now  contended 
that  the  vote  should  have  been  counted. 

Griffith,  C.J. — Sec.  119  is  precise  in  its  terms;  that  at  the 
scrutiny  the  officer  conducting  the  scrutiny  shall  produce,  un- 
opened, all  envelopes  containing  postal  votes  "  received  up  to  the 
clase  of  the  poll."  That  must  mean,  I  think,  postal  votes  received 
by  the  person  whase  exclusive  duty  it  is  to  receive  them,  viz.,  the 
Returning  Officer  at  the  chief  polling  place  of  the  Division.  This 
particular  envelope  appears  to  have  been  sent  out  by  the 
Returning  Officer  wrongly  addreased,  and  consequently  the 
ballot-paper  did  not  reach  him  until  after  the  poll  had  closed. 
I  think  the  elector  has  lost  his  vote,  just  as  he  would  have  done 
if  he  had  been  told  that  the  election  was  not  to  be  held  until  the 
next  day. 

Certain  applications  for  pastal  votes  and  counterfoils  to  ballot- 
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H.  C.  OF  A.  papers  were  executed  by  the  voter  making  his  mark  instead  of 
writing  his  signature. 
Chanter         Bryant.     A  marksman  cannot  exercise  the  privilege  of  voting 

B     '  *^^\  ^y  post.     The  provisions  as  to  the  voter  signing  the  application 

(No.  2).      sind  the  counterfoil  are  mandatory.     The  signatures  on  those  two 

documents  must  be  compared  in  order  to  see  that  the  person  who 

applied  for  the  postal  ballot-paper  is  the  same  person  who  votes. 
See  sees.  109,  112,  119,  Form  K.  The  only  provision  for  another 
person  assisting  the  voter  in  the  case  of  postal  voting  is  that  in 
sec.  122,  and  that  only  applies  to  a  voter  with  impaired  sight,  in 
which  case  the  witness  may  mark  the  ballot-paper  for  him.  Sec. 
148  is  the  only  provision  for  illiterate  voters,  and  it  does  not 
appl}?^  to  postal  voting. 

Sir  John  Quick. — The  signature  to  the  application  and  counter- 
foil may  be  by  someone  on  behalf  of  and  with  the  authority  of 
the  voter ;  otherwise  all  illiterate  persons  and  all  persons  too  ill  to 
write,  would  be  debarred  from  voting  by  post. 

GRlFFriH,  C.J. — I  apply  the  same  rule  in  determining  whether 
the  provisions  of  sees.  109  and  112  are  mandatory  or  directory,  as^ 
was  applied  by  the  Full  Court,  viz.,  that  it  is  necessary  to  see  what 
is  the  intention  of  the  Act.  The  intention  here  is  to  allow  a 
person  unable  to  attend  the  polling  place,  to  vote,  but  under 
certain  safeguards.  The  first  safeguard  is  that  the  application 
shall  be  attested  by  one  of  certain  classes  of  persons.  That  the 
Court  has  held  to  be  imperative,  because  of  the  importance  of 
preventing  fraud  in  obtaining  postal  ballot-papers.  The  second 
safeguard  is  that  the  counterfoil  shall  be  attested  by  one  of 
certain  other  classes  of  persons.  The  third  safeguard  is  that  the 
voter  shall  sign  his  name  on  the  counterfoil.  If  the  Act  had 
stopped  at  the  second  safeguard  I  might  have  had  some  doubt 
about  the  matter.  But  I  have  to  decide  whether  the  signing  by 
the  voter  of  his  name  on  the  counterfoil  is  mandatory  or  directory. 
To  decide  that  I  must  see  what  is  the  intention  of  the  Act. 
Before  a  postal  vote  is  counted  the  officer  conducting  the  scrutiny 
is  required  by  sec.  112  (6)  to  "  compare  the  signature  of  the 
voter  on  the  counterfoil  with  the  signature  to  the  application," 
to  "  allow  the  scrutineers  to  inspect  both  signatures,"  and  to 
"  determine  whether  the  signature  on  the  ballot-paper  is  that  of 
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the  applicant."       I   think  it  is  impossible  to  read  that  section  ^-  C-  ®^  ^• 

without   saying   that   the   direction   to   the   voter   to   sign   the  v_^_!/ 

application  and  counterfoil  is  mandatory,  and  that  if  a  person  Chanter 

through    illness   or   illiteracy   is   unable   to   comply    with   that  ijj^ackwood. 

condition,  he  cannot  take  advantage  of  the  privilege  of  voting  by  (No.  2). 
post.     I  think,  therefore,  that  all  postal  votes  given  upon  applica- 
tions  or  counterfoils  signed  by  marksmen  must  be  rejected. 

Of  the  ballot-papers  objected  to  by  either  party,  Griffith,  C.J., 
admitted  those  marked  as  follows  : — 

With  across  opposite  one  candidate's  name,  and  a  fainter  cross, 
apparently  the  imprint  of  the  first  cross  caused  when  folding 
the  paper,  opposite  the  name  of  the  other  candidate. 

With  a  cross  on  the  left  hand  side  of  the  name  of  one  candidate. 

With  initials  other  than  those  of  the  presiding  officer  on  the 
back,  and  apparently  placed  there  during  or  after  the  scrutiny. 

With  full  name  of  presiding  officer  on  back  instead  of  his 
initials  only. 

Upon  a  number  of  ballot-papers  a  presiding  officer  had,  before 
the  poll  opened,  marked  successive  numbers.  It  appears  that  he 
had  done  this  in  order  to  keep  a  record  of  the  total  number  of 
ballot-papers  received  by  him  and  of  the  number  used  at  the*poll, 
and  that  the  numbers  did  not  afford  any  means  of  identifying  the 
voters. 

His  Honor  admitted  the  papers. 

His  Honor  rejected  ballot-papers  marked  as  follows  : — 

With  a  pross  on  the  name  of  one  candidate. 

With  a  cross  opposite  the  name  of  one  candidate,  and  a  hori- 
zontal line  opposite  the  name  of  the  other. 

With  one  line  meeting  another  at  an  angle  but  not  crossing  it, 
opposite  the  name  of  one  candidate. 

With  a  number  on  the  back  apparently  that  of  the  elector  on 
the  roll  and  apparently  put  there  by  the  presiding  officer  and 
afterwards  struck  out  by  him,  but  still  remaining  visible. 

Sir  John  Quick  applied  that  the  applications  for  and  counter- 
foils to  the  postal  votes  held  to  be  invalid,  should  be  referred  to  a 
private  scrutiny  for  the  purpose  of  determining  for  whom  they 
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H.  C.  OF  A.   were  cast,  and  also  for  leave  to  brin^  evidence  that  the  Justices  of 
^^^        the  Peace  who  attested   such  applications  were  in  many   cases 
Chanter     agents  and  canvassers  for  the  respondent. 
Blackwood        GRIFFITH,  C.J. — I  think  the  whole  scope  of  the  Act  precludes 
(No.  2).      any  inquiry  into  the  manner  in  which  any  elector  has  exercised 
the  franchise.     The  Act  does  not  contain  any  express  provision 
that  voting  shall  be  by  ballot ;  but  it  is  clearly  the  scope  of  the 
Act  that  there  shall  be  a  secret  ballot.     That  is  shown  by  a  com- 
parison of  this  Act  with  some,  if  not  all,  of  the  Statutes  as  to  Par- 
liamentary elections  in  the  several  States.     Under  some  of  these 
Acts  a  number  is  put  upon  the  back  of  the  ballot-paper,  and 
under  others  the  ballot-papers  are  taken  out  of  a  book  which 
contains   counterfoils,   so    that    in    the   event   of   its   becoming 
necessary  to  do  so,  it  might  be  ascertained  in  which  waj'  the 
voter  had  voted.     Thase  provisions  have  been  objected  to  on  the 
ground  that  they  infringed  against  the  secrecy  of  the  ballot;  and, 
when  I  find  that  in  this  Act  all  means  of  identifying  votes  which 
ought  not  to  have  been  given  are  omitted,  I  can  only  come  to  the 
conclusion  that  any  inquiry  on  the  part  of  the  Court  with  the 
view  of  discovering  in  which  way  any  voter  has  vot^d,  would  be 
contrary  to  the  intentions  of  the  legislature.     It  is  no  part  of 
my  duty  to  express  any  opinion  as  to  whether  this  is  the  best 
method  of  conducting  an  election.     It  is   always   open   to   tlie 
objection  that  it  may  in  many  cases  lead  to  inconvenience.     An 
election  may  be  avoided,  even  although  it  is  morally  certain  that 
all  the  votes  wrongly  given  have  been  given  against  the  candi- 
date who  has  been  declared  elected,  so  that  the  result  has  not 
really  been  affected.     But  the  other  objection,  that  the  .secrecy  of 
the  ballot  would  be  infringed,  appears  to  have  outweighed  this 
objection.     I   must   assume    that   the  legislature   thought    that 
the  possible  disclosure  of  the  way  in  which  a  voter  voted  was  a 
crreater  evil  than  the  other,  and  that  their  intention  was  that  no 
such  in((uiry  should  be  made.     Therefore  I  am  not  justified  in 
entering  into   any  inquiry  as  to  how  these    voters  voted.      In 
any  case  the  mode  suggested  is,   I  think,  impossible.     For   that 
reason  I  think  I  am  l)ound  to  refuse  the  first  application.     As 
to  the  other  application  I  do  not  think  I  am  justified  in  grantincr 
it.     It  seems  to  involve  a  breach  of  the  same  principle  of  the 
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secrecy  of  the  ballot.     And,  apart  from  that  objection,  I  do  not   ^'  C-  ^*"  ^• 
think  I  could  draw  any  inference  as  to  how  a  voter  voted  from 
the  fact  that  the  person  who  witnessed  the  signature  of  the  voter     Chanter 
to  the  application  for  a  postal  ballot-paper  was  a  supporter  of  clackwood. 
one  candidate.  (No.  2). 

Of  the  votes  reserved  by  the  Deputy  Registrar,  Grijjith,  C.J., 
allowed  40  for  the  petitioner  and  30  for  the  respondent,  thus 
giving  the  respondent  an  apparent  majority  of  67  votes.  But 
His  Honor  also  decided  that  91  votes  of  persons  not  entitled  to 
vote  had  been  received  and  counted,  that  2  votes  of  persons 
entitled  to  vote  had  been  wrongly  excluded,  and  that  a  majority 
(12)  of  absentee  votes  in  favour  of  the  respondent  had  wrongly 
been  excluded,  making  a  total  of  105  votes. 

Griffith,  C.J. — I  have  now  to  determine  what  are  the  conse- 
quences under  these  circumstances.     I  think  that  in  deciding  this 
case  I  must  apply  what  is  called  the  Common  Law  of  elections. 
This  Court  has  held  that  the  law  sometimes  called  the  Common 
Law  of  Parliament  does  not  apply  so  as  to  give  this  Court  juris- 
diction to  avoid  an  election  by  reason  of  a  single  illegal  practice 
on  the  part  of  a  candidate.     But  the  Court  did  not  deny  that  there 
is  a  Common  Law  of  elections  which  is  of  general  application  in 
the  case  of  municipal  as  well  as  Parliamentary  elections.     It  is, 
after  all,  only  a  rule  of  common  sense.     The  object  of  an  election 
i.s    to  secure   that   the    majority   of   electors    shall   choose   the 
person    they   desire   to   be  elected.      The  law  to  be   applied  is 
found  in  Woodward  v.  Saramis,  (1875)  L.R.,  10  C.P.,  733,  at  p.  743. 
"  We  are  of  opinion  that  the  true  statement  is  that  an  election  is 
to  be  declared  void  by  the  Common  Law  applicable  to  Parlia- 
mentary elections,  if  it  was  so  conducted  that  the  tribunal  which 
is  asked  to  avoid  it  is  satisfied,  as  a  matter  of  fact,  either  that 
there  was  no  real  electing  at  all,  or  that  the  election  was  not 
really  conducted  under  the  subsisting  election  laws.     As  to  the 
lii-st,  the  tribunal  should  be  so  satisfied,  i.e.,  that  there  was  no 
real  electing  by  the  constituency  at  all,  if  it  were  proved  to  its 
satisfaction  that  the  constituency  had  not  in  fact  had  a  free  and 
fair  opportunity  of  electing  the  candidate  which  the  majority 
might  prefer.     This  would  certainly  be  so  if  a  majority  of  the 
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H.  C.  OF  A.    electors  were  proved  to  have  been  prevented  from  recording  their 

1904 

votes  effectively  according  to  their  own  preference,  by  general 


Chantkr  corruption  or  general  intimidation,  or  by  being  prevented  from 
Blackwood  ^'^^^"g  ^Y  want  of  the  machinery  for  so  voting,  as,  by  polling 
(No.  2).  stations  being  demolished,  or  not  opened,  or  by  other  of  the 
means  of  voting  according  to  law  not  being  supplied  or  supplied 
with  such  errors  as  to  render  the  voting  by  means  of  them  void, 
or  bj'^  fraudulent  counting  of  votes  or  false  declaration  of  numbers 
by  a  Returning  Officer,  or  by  other  such  acts  or  mishaps.  And 
we  think  the  same  result  should  follow  if,  by  reason  of  any  such 
or  similar  mishaps,  the  tribunal,  without  being  able  to  say  that  a 
majority  had  been  prevented,  should  be  satisfied  that  there  was 
reasonable  ground  to  believe  that  a  majority  of  the  electors  may 
have  been  prevented  from  electing  the  candidate  they  preferred. 
But  if  the  tribunal  should  only  be  satisfied  that  certain  of 
such  mishaps  had  occurred,  but  should  not  be  satisfied  either 
that  a  majority  had  been,  or  that  there  was  reasonable  ground 
to  believe  that  a  majority  might  have  been,  prevented  from  electing 
the  candidate  they  preferred,  then  we  think  that  the  existence  of 
such  mishaps  would  not  entitle  the  tribunal  to  declare  the 
election  void  by  the  Common  Law  of  Parliament."  Applying 
that  principle  to  the  present  case,  it  appears  that  the  petitioner 
had  a  majority  of  67  votes,  and,  therefore,  ought  to  have  been  de- 
clared elected  by  the  Returning  Officer.  Through  mistakes  made 
in  the  counting  the  Returning  Officer  declared  that  the  respondent 
was  duly  elected  by  a  majority  of  5.  The  petitioner  then  pre- 
sented his  petition,  and  claims  the  seat.  It  is  clear  that  the 
respondent  cannot  say  that  he  was  himself  duly  elected,  but  he  is 
entitled  to  say  that  the  petitioner  should  not  get  the  seat  He 
is  now  in  the  same  position  as  if  the  petitioner  had  been  declared 
elected,  and  he,  the  respondent,  were  petitioning  against  that 
return.  The  respondent  has  proved  that,  although  the  petitioner 
had  a  majority  of  67,  there  were  counted  91  votes  of  persons  who 
had  no  right  to  vote,  that  2  other  persons,  who  were  entitled  to 
vote,  lost  their  votes,  and  that  the  votes  of  a  number  of  absentee 
voters  must,  through  errors  of  the  election  officials,  be  rejected. 
Of  these  a  majority  of  12  wished  to  vote  in  favour  of  the 
respondent.     In  these  circumstances  can  I  say  that  the  majority 
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of  the  electors  may  not  have   been  prevented   from   exercising  ^-  ^-  o^  A. 
their  free  choice  ?     Suppose  that,  instead  of  91  persons  voting        ^^*' 
who   had    no   right   to   vote,   91    persons  who  had   a   right   to     chanter 
vote  had  come  and  claimed  to  vote, and  were  not  allowed  to  vote.  ,.    ^ '•  ,^^ 

J>J»ACK  WOOD. 

Clearly  those  persons  would  have  been  prevented  from  exercising  (No.  2). 
their  right  to  vote,  and  the  election  must  have  been  declared 
void.  I  cannot  see  that  any  other  result  can  follow  when  a 
number  of  persons,  sufficient  to  change  the  majority  into  a 
minority,  if  they  all  voted  against  the  candidate  having  the 
majority,  have  wrongly  been  allowed  to  vote.  I  cannot  enquire 
how  they  actually  voted.  It  is  clear  that  they  may  have  voted 
for  the  respondent,  in  which  case  the  petitioner's  majority  would 
be  larger,  or  that  they  may  have  all  voted  for  the  petitioner,  in 
which  case  the  respondent  would  have  been  elected.  But  the 
numbers  being  as  they  are,  it  is  impossible  for  me  to  say  that  the 
majority  of  the  electors  may  not  have  been  prevented  from  exercis- 
ing their  free  choice. 

In  addition  to  those  91  votes,  a  majority  of  12  absentee  votes 
for  the  respondent  have  not  been  counted  in  consequence  of  a 
mistake  of  the  officials.  They  would  have  reduced  the  majority 
for  the  petitioner  to  55.  Two  other  voters  were  deprived  of  their 
right  to  vote  by  the  mistake  of  the  Returning  Officer.  So  that 
practicall}^  there  are  93  votes  to  be  taken  as  compared  with  55. 
If  it  had  been  56  instead  of  93  the  result  would  have  been  the 
same.  That  being  so,  I  am  bound  to  declare  that  the  respondent 
was  not  duly  elected  and  that  the  election  is  wholly  void.  I  do 
so  with  regret,  but  I  feel  compelled  to  do  so  by  the  law  as  I 
understand  it. 

In  my  opinion  up  to  Monday,  11th  April,  the  respondent  was  in 
the  position  of  an  unsuccessful  party.  Since  then  he  has  been  in 
the  position  of  a  successful  party.  I  therefore  give  the  petitioner 
the  costs  of  and  occasioned  by  the  petition  so  far  as  the  same  relate 
to  the  claim  by  the  petitioner  that  he  had  a  majority  of  votes  and 
ought  to  have  been  returned  at  the  election,  up  to  and  inclusive 
of  Monday.     Each  party  will  bear  his  own  costs  since  that  day. 

Sir  John  Quick  asked  that  costs  should  be  on  the  higher 
scale. 
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H.  C.  OF  A.       Bt^yant,  referred  to  Rivington  v.  Garden,  (1901)  1  Ch.,  561; 

^^       Fa»coe  v.  PiiUmn,  (1886)  54  L.T.,  733;  Nicholson  v.  Colonial 

Chanter     Mutual  Insurance  Co.,  (1887)  8  A.L.T.,  173;    13  V.L.R.,  58,  at 

Blackwood.  P*  ^^• 
(No.  2).  Griffith,  C.J. — I  think  a  claim  to  set  aside  a  parliamentary 

election  is  a  matter  of  as  great  importance  as  any  that  can  be 

raised  in  any  Court.     I  regard  this,  therefore,  as  a  matter  of 

importance.     It  is  also  a  matter  of  considerable  difficulty.     But 

the  difficulty  has  arisen  from  the  manner  in  which  the  Act  is 

framed,   and   from  the  action  of  the   electoral   officers   in   the 

arrangement  for  the   election.     It  would  be  hard  to  make  the 

respondent  pay  for  those  mistakes,  or  to  paj^  more  because  of  them. 

I  think,  for  these  reasons,  that  under  the  circumstances  of  this 

case  I  ought  not  to  make  an  order  for  taxation  on  the  higher 

scale. 

Solicitors,  for  petitioner,  Quick  Hyett  cC*  Rynier,  Bendigo. 

Solicitors,  for  respondent,  Bhihe  &  Riggall,  Melbourne. 


[HIGH  COURT  OF  AUSTRALIA.] 

MAXIMILIAN  HIRSCH Petitioxer  ; 

AXD 

PHAREZ  PHILLIPS Respondent. 

WIMMEUA  ELECTION  PETITION. 

ON  REFERENCE  FROM  THE  COURT  OF  DISPUTED  RETURNS. 

H.C.  OF  A.  Commonireafth  Electoral  Act  1902  {Xo.  19  o/1902),  seen.  139,  153;  Schedule,  Fom 

1904.  Q — Ehction — Adjonnied  poll — Ptrsotut  entitled    to   vote — Voter   aJlmenf  frtm 

^.— ^ — '  pol/huj  jjlace/or  which  em-olltd — Be/iiJtal  of  Jiefunnnfj  Officer  to  receive  votes  of 

March  11,  12.  **  ahaenf  electors  '' — Void  election. 


Griffith  C.J.,  Where,  pursuant  to  sec.  153  of  the  Common trealth  Electoral  Act  190*2,  the 

^rton  and      polling  at  a  polling  booth  has  been  adjourned  to  a  subsequent  day,  the  persons 

entitled  under  sec.  189  to  vote  at  that  polling  booth  on  signing  a  declaration  in 
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Form  Q  in  the  Schedule  are  those  who,  on  the  original  polling  day,  were  absent    H.  C.  of  A. 
from  the  polling  place  for  which  they  are  enrolled.  1904. 

The  words  "absent  from  the  polling  place  "  in  sec.  139  mean  *'  absent  from        Hirsch 

the  locality  of  the  polling  place."  ^'• 

Phillips. 

T?iC  Presiding  Officer  at  an  adjourned  poll  refused  to  receive  the  votes  of         

any  electors  claiming  to  vote  under  sec.  139  (t.e.  upon  making  declarations  in  Form 

Q.)  :  Htld,  that  in  order  to  invalidate  the  election  on  the  ground  of  such  refusal 

it  must  be  shown  that  the  number  of  electors  entitled  to   vote  in  that  manner 

whose  votes  were  refused  was  such  that  the  result  of  the  election  might  have  been 

affected  by  the  refusal. 

At  an  election  for  the  House  of  RepresentativeH  for  the 
Electoral  Division  of  Wiminera,  in  the  State  of  Victoria,  held  on 
16th  and  23rd  December,  1908,  there  were  two  candidate.s, 
Maximilian  Hirsch  and  Pharez  Phillips,  the  latter  of  whom  was, 
on  2Dth  December,  1903,  declared  by  the  Returning  Officer 
to  have  been  duly  elected.  Hirsch  thereupon  filed  a  petition 
praying  that  it  might  be  declared  that  Phillips  was  not  duly 
elected,  and  that  the  election  was  absolutely  void,  or  alternatively 
that  the  election  might  be  declared  void  with  regard  to  certain 
polling  placets,  and  that  a  new  poll  might  be  taken  there,  or  that 
a  new  poll  should  be  taken  at  certain  polling  places. 

The  petition  contained  the  following  allegations  (inter  alia), 
viz. : — 

'*  5.  That  on  the  16th  day  of  December,  1903,  the  polling  for 
the  said  election  took  place  at  all  the  polling  places  in  the  said 
division  with  the  exception  of  the  polling  place  at  Ni  Ni,  which 
was  not  opened  at  all. 

"  6.  That  on  the  23rd  day  of  December,  1903,  the  Ni  Ni  polling 
booth  was  opened  for  polling,  and  the  votes  recorded  at  that 
place,  and  on  that  date  were  counted  together  with  the  other 
votes  recorded  for  the  said  division. 

'*  15.  That  the  advertisements  notifying  the  adjourned  poll  to 
be  held  at  Ni  Ni  on  the  said  23rd  day  of  December,  1903,  also 
contained  a  notification  that  voting  under  Q  forms  (under  the 
provisions  of  sec.  139  of  the  said  Act)  would  not  be  permitted. 

"  16.  Tliat  in  consequence  of  the  notification  referred  to  in  the 
last  preceding  paragraph  many  persons  entitled  to  record  their 
votes  at  Ni  Ni  polling  booth  under  the  provisions  of  the  said  sec. 
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H.  C.  OK  A.   ]  39^  and  desirous  of  voting  for  the  petitioner,  refrained  from 
attending  at  the  said  booth  to  do  so. 
Hiiu^cH  "  17.  That  on  the  said  28rd  day  of  December,  1908,  certain 

Ph/itp       persons  intending  to  vote  for  the  petitioner  attended  at  the  Ni 

Ni  polling  booth  and  applied  to  be  allowed  to  record  their  votes 

under  the  provisions  of  the  said  sec.  13J),  but  were  refused  per- 
mission to  do  so  by  the  presiding  officer,  and  that  such  pei*sons 
included : — 

"  (a)  Persons  enrolled  for  polling  places  other  than  Ni  Ni,  who 
liad,  on  the  IGth  day  of  December,  1903,  actually  attended  at  the 
Ni  Ni  booth  for  the  purpose  of  recording  their  votes  in  favour 
of  the  petitioner  under  the  provisions  of  the  said  sec.  189,  but 
who  found  that  the  said  booth  was  not  open. 

"  (b)  Persons  enrolled  for  polling  places  other  than  Ni  Ni,  who 
on  the  16th  and  the  28rd  days  of  December,  1903,  were  entitled 
to  vote  at  the  Ni  Ni  booth  under  the  provisions  by  the  said  sec 
189,  they  having  been  on  both  the  said  dates  absent  from  the 
polling  places  for  which  they  were  enrolled. 

"  ((•)  Persons  enrolled  for  polling  places  other  than  Ni  Ni,  who 
on  the  28rd  day  of  December,  1908,  were  entitled  to  vote  at  the 
Ni  Ni  booth,  they  not  having  previously  voted  at  the  said 
election,  and  being  on  that  date  absent  from  the  polling  place  for 
which  they  were  ein-olled. 

"  20.  That  the  petitioner  believes  that  but  for  the  irregularities 
referred  to  in  paragraphs  7  to  19  inclusive  of  this  petition,  he 
would  have  obtained  a  majority  of  votes  at  the  said  election,  and 
that  such  irregularities  actually  affected  the  result  of  the  said 
election." 

The  petition,  coming  on  for  hearing  before  Griifith,  C.J., 
he,  by  consent  of  the  parties,  ordered  the  following  question  to 
be  set  down  for  hearing  before  the  full  Court,  viz. : — 

"  Whether  the  facts  alleged  in  the  paragraphs  numbered  15. 
16,  17,  and  20  in  the  petition  herein  constitute  a  valid  gi-ound  for 
(li.sputing  the  election,  the  .subject-matter  of  the  said  petition." 

Mitchell,  for  the  petitioner.  The  Returning  Officer  was  clearly 
wrong  in  refusing  to  receive  "  Form  Q  '*  votes.  It  is  then 
sufficient  for  the  petitioner  to  show  that  the  result  of  the  election 
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may  have  been  affected  by  such  refusal  in  order  to  entitle  him  to  H.  C.  of  A. 
have  the  election  upset ;   Woodward  v.  Sarsons,  (1875)  L.R.,  10 
C.P.,   783.     He   has   not   to   show   that   if   the  votes  had  been      Hirsch 
allowed  the  result  would  have  been  different.     The  respondent's    p^jj^^ipg 
majority  was  167,  and  there  were  over  6,000  votes  not  recorded.         

[Griffith,  C.J. — I  think  you  would  have  to  show  that  a 
number  of  electors  sufficient  to  turn  the  scale  were  actually 
deprived  of  the  right  of  voting.] 

Sec.  131)  (1)  of  the  Comvioiiivealth  Electoral  Act  applies  to 
adjourned  polls  as  well  as  to  the  original  polling  day  where  a 
voter  votes  \\'ithin  the  Division  for  which  he  is  enrolled.  The 
notificatiou  by  the  Returning  Officer  takes  away  the  facilities 
intended  to  be  afforded  by  sec.  139  (1). 

All  those  persons  who  had  not  voted  on  the  original  polling 
day  might  have  voted  at  Ni  Ni  on  the  adjourned  polling  day,  or 
at  any  rate  all  those  of  them  who  on  the  original  polling  day 
were  absent  from  the  polling  places  for  which  they  were  enrolled 
might  have  voted  on  the  adjourned  polling  daJ^ 

MacCay,  for  the  respondent.  The  petition  is  bad  in  form,  and 
does  not  make  a  priind  facie  case  apart  from  the  point  of  law 
raised.  Sec.  194  requires  the  petition  to  set  out  the  facts  relied 
on,  and  to  be  filed  within  40  days  after  the  return  of  the  writ. 
After  that  time  the  petition  cannot  be  amended.  There  should 
have  been  an  allegation  that  the  irregularities  complained  of 
affected  the  result  of  the  election.  There  should  also  have  been 
an  allegation  that  the  persons  mentioned  in  paragraph  16  of  the 
petition  were  entitled  to  vote  for  the  Wimmera  Division.  These 
omissions  invalidate  the  petition. 

[Griffith,  C.J.,  referred  to  sec.  199  of  the  Commonwealth 
Electotfd  Acty  and  to  sec.  23  of  the  High  Court  Procedure  Act 
1J)03.] 

Sec.  199  means  that  once  the  case  is  before  the  Court  the 
Court  can  then  disregard  legal  forms  and  technicalities,  but  it 
does  not  limit  the  provisions  of  sec.  194  as  to  the  necessity  for 
setting  out  the  facts. 

[O'Connor,  J. — Even  if  there  is  no  power  of  amendment,  must 
not  the  allegations  in  paragraph  16  imply  the  allegation  of  all  facts 
necessaiy  to  support  the  petition  ?] 
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H.  C.  OF  A.        To  set  out  the  facts  relied  on  does  not  mean  setting  out  facts 
^       from  which  other  facts  may  be  implied. 
HiRS(  H  [Griffith,  C.J. — The  paragraph  can  mean  nothing  else  than 

}»HiLup.s      ^^^^  ^^  persons  were  enrolled  for  the  Wimmera  Division.] 

Paragraph  20  only  alleges  a  belief  on  the  part  of  the  petitioner. 

If  that  belief  were  proved  to  exist  it  would  not  enable  the  Court 
to  find  anything  with  regard  to  the  facts  which  were  believed  to 
exist.     It  must  be  proved  that  tlie  belief  is  correct. 

Griffith,  C.J.     We  are  all  of  opinion  that  there  is  nothing  iu 
the  objection. 

MacCay  on  the  merits.  The  provision  in  sec.  139  (1)  enabling  a 
person  absent  from  the  polling  place  for  which  he  is  enrolled  to 
vote  at  another  polling  place,  must  be  limited  to  the  day  on  which 
the  original  poll  is  taken.  Tliere  are  only  three  classes  of  persons 
entitled  to  vote.  Every  one  has  a  right  to  vote  at  the  polling 
place  for  which  he  is  enrolled.  Electors  may  vot43  elsewhere, 
but  only  such  electors  a^s  could,  if  present  at  the  polling  place 
for  which  they  are  enrolled,  vote  there.  That  is,  if  present 
there  on  the  day  the  poll  is  taken.  Such  persons  cannot  take 
advantage  of  an  adjournment.  Under  sec.  153  the  presiding 
officer  who  has  charge  only  of  a  particular  polling  place,  can  only 
adjourn  the  poll  at  that  particular  polling  place.  He  cimnot 
adjourn  the  whole  poll.  The  qualification  for  voting  at  a  polling 
place  other  than  that  for  which  a  person  is  enrolled  is  absence 
from  the  polling  place  for  which  he  is  enrolled.  The  object  of  an 
adjournment  of  the  poll  at  a  particular  polling  place  is  to  prevent 
the  disfranchisement  of  those  who  could  and  would  have  voted 
there  on  the  original  polling  day,  and  unless  a  person  could  and 
would  have  voted  there  on  that  original  day  he  may  not  vote  on 
the  adjourned  polling  day. 

[Barton,  J. — Can  a  man  be  said  to  be  absent  from  the  polling 
place  for  which  he  is  enrolled  if  that  polling  place  is  not  open  ^J 

Xo  doubt  persons  in  class  (cO  mentioned  in  paragraph  17  are  in 
a  different  position  from  those  in  classes  (/>)  and  {c).  Those  in 
classes  (6)  and  (r)  did  not  fulfil  the  conditions  precedent  to  their 
right  to  vote.     But  none  of  the  persons  in  any  of  those  three 
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classes  were  entitled  to  vote.     Thase  in  class  (6)  were  said  to  have   ^•^'  o^  A. 
been  absent  on  the  original  polling  day  from  the  polling  places  for 
which  they  were  enrolled,  but  it  is  not  said  that  they  were  not  near      Hirsch 
some  other  polling  place.     The  main  contention,  then,  is  that  an     pm^ipg. 

elector  has  no  right  to  vote  elsewhere  than  at  the  polling  place        

for  which  he  in  enrolled,  unleas  on  that  day  he  could  vote  at  the 
polling  place  for  which  he  is  enrolled,  if  he  were  present  there. 

MitrJteUy  in  reply.  Any  construction  which  could  be  placed  on 
sec  139  so  as  to  deprive  voters  in  classes  (h)  and  (c)  of  their  right 
to  vote  on  the  adjourned  polling  day  would  also  deprive  those  in 
class  (a)  of  their  right. 

[Griffith,  C.J. — Do  not  the  words  "  if  he  is  absent,"  in  sec.  139, 
OKsume  that  there  is  a  place  at  which  the  voter  might  be  effectively 
present  ?] 

The  words  "  polling  place  for  which  he  is  enrolled,"  are  merely 
descriptive. 

[O'Connor,  J. — Must  not  the  words  "  if  he  is  absent "  imply 
that  he  is  present  at  some  other  polling  place  ?] 

That  may  have  been  the  intention  of  the  legislature,  but  they 
have  not  said  so.  Such  a  construction  would  also  deprive  those 
in  class  (a)  of  their  right  to  vote. 

[Griffith,  C.J. — The  "  other  "  polling  place  referred  to  at  the 
end  of  sea  139  (1)  is  one  that  is  open,  and  at  which  there  is  a 
presiding  officer.  Why  should  not  the  polling  place  referred  to  at 
the  beginning  be  also  one  that  is  open,  and  at  which  there  is  a 
presiding  officer  ?] 

That  construction  would  render  every  vote  on  a  Q  form  bad, 
unless  the  polling  place  for  which  the  voter  was  enrolled  was  open 
on  the  day  on  which  the  vote  was  cast.  So  that  any  votes  of 
voters  enrolled  for  Ni  Ni,  given  on  the  original  polling  day  at 
other  polling  places,  would  be  bad.  None  of  the  questions  wliich, 
under  sea  141,  may  be  put  to  a  voter,  go  to  the  question  wliether 
the  polling  place  for  which  he  is  enrolled  is  open.  The  presiding 
officer  could  not  know  whether  it  was  open  or  not. 

Car.  adv.  vult 
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12th  March. 


Griffith,  C.J.,  delivered  the  judgment  of  the  C!ourt.  The 
point  raised  on  this  petition  is  one  of  some  difficulty,  and  we  feel 
ourselves  veiy  much  indebted  to  counsel  on  both  sides  for  the 
assistance  they  have  given  us. 

With  respect  to  the  technical  point  as  to  the  form  of  the 
petition,  it  should  be  said  that  the  word  "  believe  "  is  not  a  proper 
word  to  use  in  a  petition.  It  should  set  out  facts.  The  petitioner 
is  not  called  upon  to  verify  the  petition  by  his  oath,  but  he  should, 
of  course,  only  allege  what  he  believes  he  will  be  able  to  prove. 
The  insertion  of  the  word  believe,  however,  does  not  in  our  opinion 
vitiate  the  petition. 

The  main  question  is,  who  may  vote  on  an  adjourned  polling 
day  ?  Sec.  153  of  the  Electoral  Act  provides  that  "  If  from  any 
cause  any  polling  booth  at  a  polling  plctce  is  not  opened  on  polling 
day  the  Returning  Officer  or  the  presiding  officer  may  adjourn 
the  polling  for  a  period  not  to  exceed  twenty-one  days,  and 
shall  forthw^ith  give  public  notice  of  the  adjournment."  It  is 
contended  for  the  petitioner  that  on  an  adjourned  polling  day 
any  elector  whose  name  is  on  the  roll  may  vote — those  enrolled  for 
the  particular  polling  place,  of  course,  but  also  any  other  electors  on 
the  roll  on  making  the  declaration  in  the  Form  Q.  It  is  contended 
for  the  respondent  that  on  that  day  nobody  can  vote  except  electors 
on  the  roll  for  that  particular  polling  plstce,  or,  at  most,  electors 
who,  not  being  on  the  roll  for  that  polling  place,  attended  there 
on  the  original  polling  day  and  were  deprived  of  the  franchise  by 
its  not  being  open.  It  is  pointed  out  that,  if  the  view  of  the 
petitioner  is  accepted,  the  result  would  be  that  if  one  polling  place  is 
by  accident  not  open  on  the  original  polling  day,  there  would,  in 
effect,  be  two  entirely  separate  polls  for  the  whole  electorate.  For, 
when  the  adjourned  polling  day  comes,  each  candidate  will  know 
exactly  how  many  votes  have  been  cast  for  him,  and  will  collect 
all  the  voters  he  can  who  have  not  already  voted,  and  bring  them 
to  this  one  polling  place  where  an  adjournment  was  necessary. 
So  that,  practically,  there  would  be  a  second  poll.  In  view  of  the 
provision  that  all  elections  for  the  HoiLse  of  Representatives 
shall  be  held  on  one  day,  it  is  plain  that  the  legislature  thought 
that  such  a  thing  would  be  very  undesirable.  It  is  not  as  if  this 
were  new  legislation.     It  was  the  practice  in  many  of  the  States 
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for  a  long  time,  and  still  is  in  one,  if  not  most,  of  them,  that  all  ^-  G-  ^^  ^' 
elections   shall  take   place    on   the   same   day.      Sec.    153   was 
evidently  inserted  for  the  purpose  of  affording  to  persons  who      Hirsch 
had  accidentally   lost   their  right   to  vote,  the  opportunity   of    p^i^ips. 

exercising  the  franchise.     It  is  said,  however,  that  this  view  is       

consistent  with  the  literal  terms  of  sec.  139,  which  provides  that 

**Any  elector  may  vote  at  the  polling  place  for  which   he  is 

enrolled,  or   if  he   is  absent  from  the  polling  place  for  which 

he  is  enrolled  may  vote  at  any  other  polling  place  for  the  same 

Division  in  an  election  for  the  House  of  Representatives,  if  he 

makes  and  signs  before   the   presiding  officer  a  declaration  in 

the  Form  Q  in  the  Schedule."     It  is  contended,  on  the  other  hand, 

that,  adopting  that  construction,  no  meaning  is  given  to  the  words 

"  absent  from  the  polling  place,"  because  a  man  who  is  present  at 

one  polling  place  is  necessarily  absent  from  another,  and  the  section 

would  have  exactly  the  same  meaning  if  these  words  had  been 

omitted.     That  is  to  say,  it  might  i*un  "  any  elector  may  vote  at  the 

polling  place  for  which  he  is  enrolled,  or  at  any  other  polling  place 

for  the  same  division  if,"  &c.    That  seems,  at  first  sight,  a  weighty 

argument.     But  on  examination  it  will  be  seen  that  sec.  139  is  a 

section  which  prescribes  the  conditions  under  which  the  right  to 

vote  may  be  exercised.     It  is  one  of  a  group  of  sections  dealing 

with  the  polling  on  the  duly  appointed  polling  day,  which  is  to 

be  one  day  for  the  whole  Commonwealth,  and  it  is  plain  that  every 

provision  of  that  group  is  prima  facie  intended  to  refer  to  that 

day.    Now,  to  read  a  section  as  specifically  applying  to  the  thing 

specifically  dealt  with,  is  not  to  insert  words.     The  whole  of  these 

sections  are  dealing  primarily  with  the  polling  day,  and  the  words 

"  on  the  polling  day  "  might  be  read  into  nearly  every  one  of  them 

without  altering  in  any  way  their  meaning.     Sec.  139  prescribes 

what  persons  may  vote  on  the  polling  day.     One  class  of  persons 

who  have  a  right  to  vote  consists  of  electors  present  at  the  polling 

place  for  w^hich  they  are  enrolled.     They  may  vote  at  that  polling 

place.    Then,  persons  absent  from  the  polling  place  for  which  they 

are  enrolled,  who  may  vote  at  any  other  polling  place  on  making 

a  declaration  in  the  Form  Q.     The  fact  of  absence  or  presence  is 

necessarily  ascertained  on  that  day.     For  the  purposes  of  the 

matter  now  under  consideration  the  first  class  may  be  left  out 
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H.  C.  OF  A.  altogether.  We  are  only  dealing  with  persons  who  claim  to  vote 
^^^*  on  makincr  a  declaration  in  the  Form  Q.  The  material  words  so 
far  as  they  apply  to  this  class  are :  "  Any  elector  .  .  .  .  if  he 
is  absent  from  the  polling  place  for  which  he  is  enrolled  uifiljy'  vote 
at  any  other  polling  place  for  the  same  division  if  he  makes  and 
signs  before  the  presiding  officer  a  declaration  in  the  Form  Q  in 
the  Schedule."  There  are  thus  two  classes  of  persons  who  may 
vote  on  that  day.  Persons  who  are  enrolled  for  any  polling  place 
may  vote  there,  if  present ;  of  course,  they  cannot  vote  there  if 
they  are  not  present.  Persons  who  are  absent  on  that  day  from 
the  polling  place  for  which  they  are  enrolled  may  vote  anywhere 
else  on  making  the  declaration  in  the  Form  Q.  Those  are  the  two 
classes.  If  the  word  "absent"  is  treated  merely  as  referring  to 
absence  from  the  place  without  any  reference  to  time,  it  would 
be  meaningless.  A  man  must  be  absent  from  one  place  in  order 
to  be  present  at  another.  But  if  the  word  "  absent  "  is  taken  with 
reference  to  the  polling  day,  the  section  operates  to  confer  on  a 
voter  who  is  on  that  day  absent  from  the  polling  place  for  which 
he  is  enrolled  a  right  to  vote  at  any  other  polling  place,  which 
right,  having  been  conferred,  remains  in  existence  so  long  as  he  is 
entitled  to  exercise  it.  It  is  quite  clear  that  sec.  158  was  not 
intended  either  to  confer  upon  any  elector  a  new  right  to  vote 
which  he  had  not  on  the  original  polling  day,  or  to  deprive  any 
elector  of  any  right  which  he  liad  on  the  original  polling  day. 
The  test,  therefore,  as  to  these  persons  is,  whether  on  the  original 
polling  day  they  were  absent  from  the  polling  place  for  which 
they  were  enrolled.  If  they  were,  they  were  and  remained 
entitled  to  vote  at  another  polling  place.  There  are  no  words  to 
take  that  right  away  from  them.  If  sec.  153  is  construed  as  only 
giving  a  fresh  opportunity  to  electors  who  were  actually  deprived 
of  it  on  that  original  polling  day,  this  singular  ponsequence  would 
follow :  That  electors  enrolled  for  the  polling  place  at  wliich  the 
adjourned  poll  is  taken,  who  were  present  at  that  place  on  the 
original  polling  day,  and  did  not  then  claim  or  intend  to  vote, 
would  not  be  allowed  to  vote  at  the  adjourned  poll.  But  it  is  clear 
that  at  the  adjourned  poll  all  electors  enrolled  for  the  polling  place 
at  which  it  is  held  are  entitled  to  \ote  there,  whether  thev  were 
or  were  not  present  on  the  original  day,  and  whether  thej'  then 
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did  or  did  not  claim  to  vote.     Any  other  construction  would  H-  C-  of  a. 
involve  an  enquiry  in  every  instance  as  to  liow  many  had  been 
actually  deprived  of  their  right  to  vote  on  the  original  polling      Hirsch 
day,  a  thing  practically  incapable  of  proof.     But  if  all  the  electors    p„„'  lip.s 

enrolled  for  that  polling  place  are  entitled  to  vote,  whether  they       

had  intended  to  vote  on  the  original  polling  day  or  not,  how  can 
a  distinction  be  drawn  between  that  class  of  persons  and  others  who 
were  on  that  day  equally  entitled  to  vote  there  ?  The  one  case  is 
quite  a.s  incapable  of  enquiry  or  proof  as  the  other.  Let  us  take 
a  case  a«  an  illustration.  Suppose  a  polling  place  near  a  stream, 
which  on  the  polling  day  is  separated  by  an  impassable  torrent 
from  the  residence  of  the  presiding  officer.  Nobody  takes  the 
trouble  to  go  to  the  polling  place,  because  everybody  knows  that 
the  presiding  officer  will  not  be  there.  The  test  of  actual  deprival 
cannot  be  applied.  It  is  not  persons  who  were  deprived  of  the 
right  to  vote  on  the  original  polling  day  who  may  vote  on  the 
adjourned  polling  day,  but  persons  who,  if  the  polling  place  had 
Ijeen  open  on  the  original  polling  day,  would  have  been  entitled 
to  vote  tliere.  That  construction  gives  full  effect  to  eveiy  word 
of  sec.  139. 

It  does,  however,  give  rise  to  a  practical  difficulty,  because  the 
Returning  Officer  on  the  adjourned  polling  day  is  not  entitled 
to  do  more  than  ask  voters  the  questions  prescribed  by  sec.  141, 
and  the  answers  to  them  are  conclusive.  If  an  elector  not  enrolled 
for  the  polling  place  in  respect  of  which  the  poll  is  adjourned 
wants  to  vote,  he  need  only  make  a  declaration  in  the  Form  Q, 
and  the  Returning  Officer  is  bound  to  receive  his  vote.  If  he 
Ls  not  entitled  to  vote,  still  the  Returning  Officer  cannot  make 
any  further  inquiry,  and  consequently  this  Court  must  make 
the  inquirj'.  Therefore  if  a  man,  not  entitled  to  vote,  because  he 
was  not  absent  on  the  original  polling  day  from  the  place  for 
which  he  was  enrolled,  came  and  insisted  that  his  vote  should 
be  received  by  the  Returning  Officer,  his  vote  would  be  bad,  and 
a  sufficient  number  of  such  votes  might  vitiate  the  election.  But 
in  this  case  that  difficulty  does  not  arise  as  to  elections  in  class  (c) — 
that  is,  persons  not  alleged  to  have  been  absent  on  the  original 
polling  day  from  the  polling  place  for  w^hich  they  were  enrolled — 
because  all  the  votes  were  refused ;  and  though  the  Returning 
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H.  C.  OF  A.  Officer  was  technically  wrong  in  refusing  to  allow  them  to  vote,  we 

^ '        cannot  hold  that  the  election  was  thereby  vitiated.     It  follows 

HiRscH      from  the  reasons  I  have  given,  that  electors  in  classes  (a)  and 
Phii!lips     ^'^^ — ^^^^  ^^'  persons  who  had  attended  at  Ni  Ni  on  the  original 

polling  day,  being  then    enrolled  for  other  polling  places,  and 

persons  who  on  the  original  polling  day  were  absent  from  the 
polling  places  for  which  they  were  enrolled — were  entitled  to 
vote,  and  if  this  right  was  denied  to  a  number  of  persons  so 
entitled  sufficient  to  turn  the  scale,  the  petitioner  would  be 
entitled  to  have  the  election  set  aside.  It  is  desirable  to  point 
out  that  paragraph  17  of  the  petition  contains  immaterial  allega- 
tions as  to  both  classes  (a)  and  (b).  The  only  material  fact  is 
that  certain  electors  of  each  class  were  on  16th  December  absent 
from  the  polling  place  for  which  they  were  enrolled.  The  mode 
in  which  they  intended  to  vot€  is,  of  course,  not  the  subject  of 
inquiry  before  this  tribunal. 

Mitchell. — The  Court  does  not  say  what  "absent  from  the 
polling  place  "  means. 

Griffith,  C.J. — That  is  a  question  of  fact,  which  in  some  cases 
is  very  difficult,  in  others  very  easy,  to  answer.  We  think  those 
words  mean  "  absent  from  the  locality  of  the  polling  place."  What 
are  the  boundaries  of  any  particular  locality  is  a  question  to 
which  it  is  impossible  to  give  a  general  answer. 

The  costs  of  the  reference  will  be  in  the  discretion  of  the  Judge 
who  hears  the  petition. 

Que^^tionti  ai}  nice  red  accord  vngly. 

Solicitors,  for  the  petitioner,  a  Beckett  &  Chomley,  Melbourne. 

Solicitors,  for  the  respondent,  McCny  d'  Thtvaites,  Castlemaine. 
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McLaughlin appellant  (No.  i) 

Plaintiff, 

AND 

DAILY  TELEGRAPH  NEWSPAPER 


^^   ^r«x^  '    Respondents. 

CO.  LTD. 

Defendants. 


} 


McLaughlin appellant  (No.  i) ; 

Plaintiff, 

AND 

vale  of  clwydd  coal  mining 


} 


March  14. 


In  Chambers. 


CO.  LTD.  .  ■    ^^^^^^•^'^- 

Defendants. 

High  Court  Procedure  Act  1903,  »tc>t.  8, 35,  Z%— Practice— Appeals  to  High  Court—   H.  C.  of  A. 
Seatrity/or  Co»ts — Appiicajtion  for  increase  of  amount — Time  for  making  appfi'         1904. 
cation—Co9ts  of  affidavits— Fees  of  Cmmsel, 

Applicationa  for  increase  of  amount  of  security  under  O.  36  of  the  High  Court 
Prfictdwrt  Act  must  (following  the  English  practice)  be  made  with  expedition, 
whether  there  is  a  Justice  of  the  High  Court  sitting  in  the  State  where  the  appeal     ^'''i^th,  C.J. 
is  to  be  heard  or  not. 

On  29tb  Dec.,  1903,  the  plaintifif  filed  notice  of  intention  to  appeal  to  the 
High  Coart  from  decisions  of  the  Supreme  Court  of  New  South  Wales,  and 
deposited  £50  as  security  for  the  due  prosecution  of  the  appeal,  in  accordance  with 
nc  35,  sub-sees.  (1)  and  (3)  of  the  High  Court  Procedure  Act.  On  4th  Feb.  the 
defeDdants  in  each  case  had  notice  of  the  plaiutifiTs  appeal,  and  on  8th  March  took 
out  a  summons  for  increased  security  under  sec.  36  of  the  Act.  There  was  no 
Justice  of  the  High  Court  sitting  in  Sydney  until  14th  March,  but  in  the  interval 
Justices  of  the  High  Court  had  been  sitting  in  Hobart  and  Melbourne. 

Held  (per  Griffith,  C.J.)  that  the  applications  were  made  too  late,  and  that 
the  applicants  should  have  proceeded  under  sec.  8  by  taking  out  a  summons  in 
Sydney  as  early  as  possible  and  having  the  cause  transferred,  for  the  purpose  of 
bearing  the  summons,  to  Hobart  or  Melbourne. 
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^ '^  The   plaintiff  had   brought   separate   suits    in    the   Supreme 

McLaughlin  Court  of  New  South  Wales,  in  Equity,  against  the  Daily  Tele- 
DviLY       graph  Newspaper  Company,  Limited,  and  the  Vale  of  Clwydd 

Telkgraph  Coal  Mining  Company,  Limited,  for  rectification  of   the  share 
Newspaper  ,  o  a       ^    ^ 

Co.  Ltd.     register  of  the  company  in  each  case,  claiming  to  have  his  name 
McLaughlin  replaced  on  the  registers  as  the  holder  of  a  certain  number  of 
Valkof     shares,  on  the  ground  that  a  certain  power  of  attorney  under  the 
Coal  Mining  authority  of  which  the  companies  had  transferred  the  plaintiff's 
\  Ltd.     fji^arcs  to  other  persons  was  void,  having  been  executed  by  the 
'  plaintiff  while  he  was  insane.     The  suits  were  heard  and  argued 

before  Simpson,  C.J.  in  Equity,  and  were  dismissed.  On 
29th  December  the  plaintiff  gave  notice  of  his  intention  to 
appeal  from  the  decisions  of  the  Chief  Judge  in  Equity,  to  the 
High  Court,  and  in  each  case  gave  the  usual  security  of  £50  for 
the  due  prosecution  of  the  appeals,  as  required  by  sec.  35,  sub- 
sees.  (1)  and  (3)  of  the  High  Court  Procedure  Act  1903.  Both 
defendants  now  applied  under  sec.  36  of  that  Act  by  summons 
to  have  the  amount  of  security  increased. 

Lingen,  for  the  Daily  Telegraph  Company,  Limited,  read 
affidavits  on  behalf  of  the  applicants,  and  asked  that  the  amount 
of  security  be  increased  from  £50  to  £200.  The  affidavits  stated 
that  the  cases  had  lasted  for  a  long  time  in  the  Supreme  Court 
and  had  involved  great  expense,  and  that  the  appeal  to  the  High 
Court  would  in  all  probability  be  very  long  and  expensive,  and  the 
amount  given  as  security  would  not  cover  the  probable  costs. 
It  was  also  stated  that  the  plaintiff  was  engaged  in  other  expen- 
sive litigation  and  w^as  contemplating  more,  and  that  he  had  been 
requested  by  applicants  to  increase  the  amount  of  security,  other- 
wise application  would  be  made  to  the  Court  to  compel  him  to  do 
so,  on  the  ground  that  the  £50  was  insufficient  to  cover  the  costs 
of  the  appeal.  In  the  Court  below  one  case  lasted  eight  days  and 
the  other  six. 

Sheppardj  for  the  Vale  of  Clwydd  Coal  Mining  Company,  read 
affidavits  filed  on  behalf  of  the  applicants,  and  asked  that  the 
amount  of  security  in  that  case  be  increased  from  £50  to  £150. 
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Ralston  and  Wait,  for  the  plaintiff  in  both  cases,  read  affidavits   H«  C.  of  A. 

of  the  plaintiff  in  answer,  and  contended  that  as  notice  of  appeal  ' 

had  been  served  on  December  29th,  the  summonses  should  be  McLaughlix 

dismissed  on  the  ground  that  they  had  not  been  taken  out  as       j.  ''* 

promptly  as  they  might  have  been.  Telegraph 

Nkwspafeb 
Co,  Ltd. 

Livgen,     We  have  come  at  the  earliest  possible  moment  and  as  McLaughlin 

soon  as  the  Court  was  sitting  in  Sydney.     To  have  proceeded      Vale  of 

under  sec.  8  before  a  Justice  sitting  in  another  State  would  have  coal  Mining 

been  much  more  expensive.  ^®-  ^'^^ 


[Griffith,  C.J. — I  intimated  to  the  applicants  through  the 
Deputy  Registrar  in  Melbourne  that  I  was  prepared  to  hear  the 
applications  in  Melbourne,  as  a  summons  might,  under  sec.  8  of 
the  High  Court  Procedure^  Act,  have  been  taken  out  in  Sydney 
and  heard  in  Melbourne.  There  would  be  little  or  no  expense  in 
taking  that  step.  If  the  applicants  are  unwilling  to  do  so  they 
most  take  the  risk  of  being  out  of  time.] 

Sec.  8  is  not  compulsory.  It  is  purely  a  matter  of  discretion, 
and  in  this  case,  where  the  expense  of  applying  in  another  State 
would  have  been  out  of  proportion  to  the  importance  of  the 
application,  the  Court  will  not  insist  upon  the  applicants  proceed- 
ing under  the  section.  To  so  proceed  would  entail  great  incon- 
venience, and  fresh  counsel  would  have  to  be  instructed  in  a  very 
difficult  case.  This  is  not  a  case  in  which  great  expedition  is 
required.  We  did  not  know  until  16th  Feb.  that  only  £50 
security  had  been  deposited.  Under  the  circumstances  the 
applicants  adopted  the  most  reasonable  course  in  waiting  until  a 
Justice  of  the  High  Court  was  sitting  in  Sydney. 

Griffith,  C.J.  Every  application  of  this  kind  should  be  made 
with  expedition.  The  defendants  had  notice  of  the  plaintiffs 
intention  to  appeal  on  Feb.  4th,  and  must  have  known  that  he 
would  not  give  more  than  the  minimum  amount  of  security,  £50; 
unless  compelled,  but  they  have  waited  until  now  to  make  their 
applications.  Sec.  8  of  the  High  Court  Procedure  Act  1903,  was 
framed  to  meet  such  cases  as  this.  Under  that  a  summons  could 
have  been  taken  out  on  5th  Feb.,and  dealt  with  almost  immediately 
by  a  Justice  sitting  at  Hobart  or  Melbourne.     There  would  have 
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H.  C.  OF  A.  been  no  difficulty  in  sending  instructions  to  either  place,  as  the 

^ ^       point  involved  is  not  at  all  difficult.     There  is  no  more  hardship 

McLaughlin  in  compelling  the  applicants  to  do  this  than  there  is  in  making 
Daily       country  solicitors  send  instructions  to  their  city  agents  to  make 

Telegraph   an  application  in  Chambers.     As  the  defendants  had  an  oppor- 
Newspaper  .«.  ,...  . 

Co.  Ltd.     tunity  of  making  these  applications  in  good  time,  and   chose  not 

McLaughlin  ^q  ^q  qq^  j  shall  follow  the  practice  as  to  such  matters  followed  in 

Vale  OF     appeals  in  England.     I  hold  that  the  applications  are  too  late. 

Coal  Mining  Both  applications  are  therefore  dismissed  with  costs,  but  no  costs 

Co.  Ltd.     ^f  affidavits  will  be  allowed  on  either  side.     As  in  my  opinion  this 

L_'      matter  was  a  simple  one,  the  fees  of  one  counsel  only  will  be 

allowed. 

Attorney  for  Vale  of  Clwydd  Coal  Mining  Co.,  Mark  Mitchell. 

Attorneys  for  Daily  Telegraph  Newspaper  Co.,  Laurence  and 
Lav/rence, 

Attorney  for  J.  McLaughlin,  W.  Morgan, 


[HIGH  COURT  OF  AUSTRALIA.] 

MOUNTNEY Appellant; 

Plaintiff, 

AND 

SMITH Respoxdext. 

Defendant. 

ON  APPEAL  from  THE  SUPREME  COURT  OF 
NEW  SOUTH  WALES. 

H.  C.  OF  A.    Negligence— Dangerous  state  of  premises — Injury  to  customer — Invitation  by  owner— 
1904.  Scope  of  servants  authority — Direction  by  servant— Evidence — Liquor  Act  (Xo. 

' — .-^  18  of  1898)  sec.  24. 

iiR^^  1'"  ^^  **  ^^®  ^^^y  ®^  ***  hotelke^per  to  inform  castomers  of  the  position  of  the 

J 1"        lavatories  which  by  sec.  24  of  the  Liquor  Act  (No.  18  of  1898)  he  is  bound  w 

GriiTith,  C.J.,    provide. 

Barton  and 
O'Connor,  JJ.  ^  servant  representing  his  employer  in  any  department  of  the  employer's 

business,  has  an  implied  authority  to  give  customers  who  deal  with  the  employer 


MOUNTNEY 

r. 


1  C.L.R.]  OF   AUSTRALIA.  14' 

through  him,  any  information  or  directions  which  the  employer  himself  is  bound    H.  C.  of  A. 
to  give  his  customers  in  that  department.  1904. 

The  plaintiff,  who  had  a  drink  at  an  hotel  bar,  asked  the  barmaid  to  direct 
him  to  the  lavatory,  which  she  did.     Following  her  directions  he  went  to  a 
portion  of  the  premises,  where,  looking  for  the  lavatory,  he  fell  down  an  unguarded        Smith. 
lift-well  aod  was  injured.     In  an  action  against  the  hotelkeeper  for  negligence  : 

Held,  that  the  conversation  between  the  barmaid  and  the  plaintiff  was 
admissible  in  evidence  to  prove  that  the  plaintiff  was  on  that  part  of  the  premises 
at  the  invitation  of  the  proprietor. 

Decision  of  the  Full  Court  (1903),  3  S.R.  (N.S.W.),  668,  reversed. 

This  was  an  appeal  from  a  decision  of  the  Supreme  Court  of 
New  South  Wales  making  absolute  a  Rule  Nisi  for  a  New  Trial. 
The  action,  which  was  tried  before  the  Acting  Chief  Justice  and 
a  jury  of  four  at  the  June  sittings,  1903,  was  brought  by  the 
plaintiff  to  recover  compensation  for  injuries  that  he  had 
sustained  owing  to  the  alleged  negligence  of  the  defendant  or  his 
servants. 

The  following  statement  of  the  facts  is  taken  from  the  judgment 
otGripth,  C.J.: — 

The  defendant  was  the  proprietor  of  an  hotel  called  the  Arcadia 

Hotel,  situated  in  an  Arcade  that  runs  from  Castlereagh  street  to 

Pitt  street,  in  Sydney.    The  lower  floor  of  the  building  forms  what 

is  called  the  Arcade,  which  consists  of  a  wide  passage  running 

from  street  to  street,  with  shops  on  either  side.     At  the  eastern  or 

Castlereagh  street  end  of  the  ground  floor  is  the  hotel  bar,  in  a 

room  occupying  the  corner  formed  by  the  street  and  the  Arcade 

passage.     The  rest  of  the  hotel  premises  is  at  a  distance  from  the 

bar,  and  is  entered  from  the  western  end  of  the  Arcade.     The  bar 

itself  extends  about  twenty  or  thirty  feet  back  from  Castlereagh 

street,  and  from  the  room  in  which  it  is  there  is  one  door  opening 

into  that  street  and  another  into  the  Arcade.     Nearly  opposite  the 

latter  door,  across  the  Arcade,  is  an  open  archway,  having  printed 

over  it  in  large  lettera  the  words  "  Hotel  Arcadia,"     A  person 

going  through  that  door  from  the  Arcade  enters  first  of  all   a 

vestibule.     On  the  right-hand  side  is  a  staircase  leading  up  from 

the  further  corner  to  other  portions  of  the  hotel,  and  the  space 

beneath  the  staircase  is  covered  in  with  panelling  that  reaches  to 

the  floor,  but  does  not  extend  quite  to  the  archway,  so  that  a 

small  recess  is  left  on  the  right-hand  side  immediately  inside  the 
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H.  C.  OF  A.  archway.  A  door  at  the  entrance  to  this  recess  leads  downstairs 
to  a  lavatory,  but  it  has  no  letters  upon  it,  or  anything  to  indicate 
MouNTNEY  ^^^t  ^^  ^s  a  door  or  leads  to  a  lavat<jry.  On  the  left-hand  side  of 
the  vestibule  there  is  a  wall  extendingf  for  some  distance,  beyond 
which  is  a  recess  leading  to  a  lift  well,  with  lattice  doors  opening 
towards  the  left-hand  wall  of  the  main  building.  The  lift  itself 
had  not  been  in  use  for  some  years,  and  the  doors  of  the  lift  well 
were  usually  kept  fastened  by  means  of  a  spring  latch  at  the  top, 
but  they  could  be  easily  opened  by  pulling  a  cord  hanging  from 
the  latch  behind  the  lattice-work  of  the  doors.  The  only  light  in 
the  vestibule  was  an  incandescent  electric  burner  fixed  at  a  spot 
about  twelve  feet  from  the  floor  in  the  corner  where  the  staircase 
began. 

The  plaintiflTs  case  was  that  on  the  afternoon  of  July  24th, 
1902,  he  went  into  the  defendant's  bar  and  there  purchased  two 
drinks.  Shortly  afterwards  he  asked  the  barmaid  who  had  served 
him  with  the  drinks  if  she  could  tell  him  where  the  hotel  lavatory 
was.  She  replied — "  Go  through  them  two  doors,  cross  the 
Arcade  and  you  will  find  it  there."  He  then  opened  the  door 
referred  to,  leading  into  the  Arcade,  went  across  as  directed,  and 
entered  the  vestibule  through  the  archway.  He  saw  no  lavatory, 
but,  hearing  the  sound  of  dripping  water,  turned  in  the 
direction  of  the  sound,  to  the  left,  and  came  to  the  doors  of  the 
lift  well.  He  says  that  the  doors  were  open,  and,  thinking  it  was 
the  lavatory,  he  stepped  in,  fell  down  the  weli,  and  was  injured. 
The  room,  he  says,  was  dark,  and  he  did  not  notice  any  light 
burning  at  the  time.  In  any  case  the  electric  lamp  must  have 
shed  but  a  feeble  light  on  that  part  by  reason  of  its  position. 
The  plaintiff  was  a  stranger  to  the  premises.  He  claims  that  he 
is  entitled  to  maintain  an  action  against  the  defendant  for  the 
breach  of  a  duty  which  defendant  owed  to  him  in  the  circum- 
stances. 

The  declaration  alleged  that  "  the  defendant  was  possessed  of  a 
cei-tain  hotel  and  hotel  premises,"  in  one  portion  of  which  was  a  lift 
shaft,  "  and  the  entrance  to  the  said  lift  shaft  was  by  means  of  a 
doorway,  and  the  defendant  negligently  left  the  doors  of  the  said 
doorway  unfastened,"  unprotected,  &c.,  and  the  space  near  the  lift 
shaft  "  insufficiently  lighted,"  and  "  upon  the  same  portion  of  the 
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said  premises  was  another  doorway,  being  the  entrance  to  a  lava-  H.  C.  of  A. 
tory,&c.,  belonging  to  and  used  in  connection  with  tlie  said  premises        ^^^• 
and  it  was  reasonably  likely  that  a  person  being  upon  the  said    mountnky 
premises,  and  desiring  to  use  the  said  lavatary,  &c.,  would  mistake  ^'• 

for  the  doorway  thereof  the  doorway  of  the  said  lift,  whicli  door-        

way  "  "  was  highly  dangerous  to  persons  using  the  said  portion  of 
the  said  premises,  then  being  unacquainted  with  the  same  as  the 
defendant  well  knew,  and  thereupon  the  plaintiff",  being  a  customer 
of  the  defendant,  lawfully,  and  by  the  direction  of  the  defendant's 
.servant,  went  into  the  said  portion  of  the  said  premises,"  &c.,  and 
"  fell  down  the  said  lift  shaft,  and  was  greatly  injured,"  &c. 
The  pleas  were — 

1.  Not  guilty : 

2.  Denial  of  allegation  that  plaintiff"  was  a  customer  of 

defendant,  and  that  plaintiff*  w^ent  upon  the  premises 
lawfully,  and  by  direction  of  defendant's  servant : 

3.  Denial  of  allegation  that  lavatory,  &c.,  belonged  to, 

and  were  used  in  connection  with  the  hotel  premises. 

Joinder  of  issue. 

At  the  tidal  there  was  a  conflict  of  evidence  as  to  whether 
the  doors  of  the  lift  well  were  open  at  the  time  and  whether 
the  lavatory  approached  through  the  vestibule  was  used  by  the 
customers  of  the  hotel.  Counsel  for  the  defendant  also  objected 
to  evidence  being  given  of  the  question  asked  of  the  barmaid  by 
the  plaintiff*  and  her  answer.  The  jury  found  a  verdict  for  the 
plaintiff*  with  £300  damages.  On  the  27  th  July  the  defendant 
moved  the  Full  Court  for  a  Rule  Nisi  for  a  New  Trial,  and  the 
Rule  was  granted  on  the  following  grounds : — 

1.  That  there  was  no  evidence  that  the  lavatory  referred  to 
by  the  plaintiff  belonged  to  or  was  used  in  connexion  with  the 
hotel  or  hotel  premises  in  the  declaration  mentioned. 

2.  That  there  was  no  evidence  of  negligence  in  the  defendant 
to  go  to  the  jury. 

3.  That  the  verdict  was  against  evidence  and  the  w^eight  of 
endence. 

•i.  That  His  Honor  should  not  have  admitted  in  evidence  a 
question  asked  by  the  plaintiff*  of  the  defendant's  barmaid  and  her 
reply  thereto. 
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H.  C.  OF  A.       On  28th  October  the  Full  Court,  consisting  of  Owen,  Simpsoriy 

and  Prin</,  JJ.,  made  the  Rule  absolute  for  a  New  Trial  on  the 

MouNTKKY    fourth  ground,  the  other  grounds  not  having  been  dealt  with. 

Smith.       (^^^'^^  ^'^  (N.S.W.),  ()()8). 
From  this  decision  the  defendant  now  appealed. 

Armstrong,  for  the  appellant.     I  contend  that  the  plaintiff  went 
to  the  place  where  the  accident  happened  at  the  invitation  of  the 
defendant.     The  defendant's  contention  is  tliat  the  plaintiff  was  at 
best  merely  a  licensee.    But,  even  if  he  was  a  licensee,  the  defendant 
was  guilty  of  negligence  in  allowing  a  place,  in  the  nature  of  a 
trap,  to  exist  on  his  premises.    The  plaintiff  was  there  on  business. 
The  second  proviso  to  sec.  24  of  the  Liquor  Act,  No.  18  of  1898,  pro- 
vides that  "During  the  continuance  of  such  licence  every  such  house 
shall  be  provided  with  at  least  two  decent  places  of  convenience, 
on  or  near  the  premises,  for  the  use  of  customers  thereof,  so  as  to 
prevent  nuisances  and  offences  against  decencj"."     By  virtue  of 
that  Act  every  customer  of  an  hotelkeeper  has  a  right  to  the  use 
of  a  place  of  convenience,  which  must  be  on  or  near  the  premises. 
The  plaintiff  was  a  customer,  having  bought  a  drink   at  the 
defendant's  bar.     The- evidence  which  proved  that  the  plaintitf 
went  where  he  did  at  the  invitation  of  the  defendant  was  the 
question  asked  of  the  barmaid,  and  her  answer.     I  do  not  admit 
that  the  plaintiff  must  stand  or  fall  by  the  admission  or  rejection 
of  that  evidence,  but  I  admit  that,  if  it  is  rejected,  he  cannot  make 
out  the  case  of  being  there  by  invitation,  or  as  a  customer ;  he 
would  be  a  mere  licensee.    The  question  and  answer  are  admissible 
because  they  were  virtually  a  question  put  to  and  answered  by 
the  defendant  himself.     The  barmaid  had  implied  authority  to 
direct  customers  where  to  find  the  lavatory.     The  hotelkeeper  is 
bound  to  provide  such  places,  and  therefore  to  inform  customera 
where  they  are  situated,  consequently  the  customer  has  a  right  to 
obtain  the  information  as  to  their  whereabouts  from  the  person 
with  whom  his  business  as  a  customer  is  transacted.     The  bar- 
maid is  the  person  employed  by  the  defendant  to  transact  the 
whole  of  his  business  with  customers  at  the  bar,  and  she  must 
therefore  be  regarded  as  the  agent  of  the  defendant  in  that  behalf, 
and  by  her  answer  she  binds  her  principal. 
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[Barton,  J. — You  say  that  the  Liquor  Act  having  provided   H-  ^-  <>^  A. 
that  such  conveniences  should  be  furnished  by  the  defendant,  the 
plaintiff  was  entitled  to  find  out  where  they  were  from  the  only    Modntnky 
person  representing  the  defendant  with  whom  he  had  business      sm^th 
dealings.]  

Yes.  But  I  contend  that  on  another  ground  I  was  entitled  to 
have  the  evidence  admitted,  namely,  to  show  how  the  plaintiff 
came  to  be  on  that  particular  part  of  the  premises,  whether  he 
came  there  prudently  or  negligently.  That  would  make  this 
admissible  evidence  even  if  hearsay.  (Taylor  on  Evidence,  8th  ed., 
pp.  513,  576 ;  Steplten's  Digest  of  the  Law  of  Evidence,  Art.  8, 
p.  11). 

[Griffith,  C.J. — That  is  rather  on  the  question  of  contributory 
negligence.     Does  that  apply  here  ?] 

Yes.  The  plaintiff  says  in  effect  "  I  asked  the  question  of  a 
person  whom  I  might  be  reasonably  expected  to  ask."  But  apart 
from  that  the  evidence  is  admissible  on  the  question  whether  the 
barmaid  was  the  natural  person  to  ask,  even  if  she  was  not 
actually  the  agent  of  the  defendant. 

[O'Connor,  J. — That  brings  us  back  to  the  question  of 
authority.] 

There  are  many  cases  reported  in  which  the  information  given 
to  the  plaintiff  was  given  by  some  person  on  the  premises. 

[Griffith,  C.J. — Yes,  but  in  most  of  those  cases  the  invitation 
was  necessarily  implied  from  the  circumstances.] 

[O'Connor,  J. — For  instance,  if  in  this  case  the  lavatory  had 
been  immediately  behind  the  bar.] 

[ShaTid. — This  place  was  not  even  on  the  licensed  premises.] 

That  question  must  be  taken  to  have  been  disposed  of  by  the 
jury  in  the  plaintiffs  favour.  There  was  the  evidence  that  the 
words  "  Hotel  Arcadia  "  were  over  the  doorway. 

[Griffith,  C.J. — Would  not  your  ai'gument  apply  equally  to  a 
question  asked  of  a  stranger  ?  If  it  would  not^  then  the  question 
of  authority  arises  again.  If  the  plaintiff  were  charged  with 
some  wrongful  act,  then  any  ambiguous  act  might  be  explained 
by  showing  as  an  excuse  that  he  acted  on  information  reasonably 
sought.] 


152  HIGH    COURT  [1904. 

H.  C.  OP  A.       It  is  evidence  not  of  the  truth  of  the  statement,  but  on  the 

^      question  of  contributory  negligence. 
MouNTNEY       [Griffith,  C. J. — It  would  be  relevant  to  show  that  the  plaintiff 
^^'  was  there  properly  or  not,  but  not  as  against  the  defendant  in 

this  ease.] 

On  that  point  I  refer  to  The  Douglas,  L.R.  7  P.D.,  151. 
The  evidence  was  admissible  on  another  ground,  as  part  of  the 
res  gestce.  What  is  said  by  an  agent  at  the  time  of  a  transaction, 
even  if  he  is  not  the  agent  for  that  very  purpose,  is  evidence  if  it 
is  sufficiently  connected  with  the  transaction  to  give  it  a  colour. 
There  is  an  ostensible  agency. 

[Griffith,  C. J.,  referred  to  Ewart  on  Estoppel,  where  he  points 
out  a  distinction  between  an  agent  apparently  acting  within  his 
actual  authority  and  an  agent  acting  within  an  apparent  authority.] 
In  this  case  the  question  was  within  the  apparent  authority 
of  the  barmaid.  Under  the  circumstances  there  was  a  duty  cast 
upon  the  defendant  to  take  reasonable  care  that  the  place  was 
safe,  and  the  plaintiff  has  shown  that  he  was  lawfully  there  by 
giving  evidence  of  what  was  said.  [He  cited  on  this  point  White 
V.  France,  L.R.  2  C.P.D.,  308  ;  Paddock  v.  N.E.  Raikvay  Co,,  18 
L.T.N.S.,  60 ;  Beven  on  Negligence,  2nd  ed.,  p.  538,  citing  Brady 
V.  Parker,  14  Retty  783  ;  Wingfield  v.  Jenkinson,  1  T.L.R.,  102.] 
[O'CoxxoR,  J.,  referred  to  Wilkinson  v.  Fairrie,  1  H.  &  C,  633.] 

Shand,  for  the  defendant.  The  Full  Court  was  right  in 
holding  the  conversation  inadmissible.  The  plaintiff  must  show 
either  that  the  barmaid  had  express  authority  to  direct  cus- 
tomers to  the  lavatory,  or  that  she  was  held  out  by  the 
defendant  as  having  such  authority  by  the  nature  of  her  employ- 
ment, or  that  there  was  nobody  else  on  the  premises  to  provide 
information  as  to  the  situation  of  places  which  the  defendant  is 
bound  by  law  to  provide.  There  was  clearly  no  evidence  of 
express  authority.  As  to  the  holding  out,  I  submit  that  there 
is  no  evidence  as  to  the  duties  of  a  barmaid,  and  the  Court  will 
not  take  judicial  cognizance  of  her  duties  beyond  that  she  is  in 
charge  of  the  bar  for  a  certain  purpose,  namely,  that  of  selling 
drinks.  The  question  asked  by  the  plaintiff  was  not  connected 
with  the  defendant's  business. 


1  C.L.R.]  OF    AUSTRALIA.  153 

As  to  the  third  point,  I  contend  that  before  the  plaintiff  can   H-  ^-  ^"^  ^' 
give  evidence  of  the  conversation  he  must  show  that  there  was       ^_' 
nobody  else  on  the  premises  to  whom  a  customer  could  apply    Mountnkv 
for  the  information  required.     There  was  no  evidence  given  on       sm^th 
that  point.     The  foundation  for  the  evidence  had  therefore  not       - — 
been  laid.     If  there  had  been  a  man  accessible  he  might  possibly 
have  been  taken  to  know  where  the  men's  conveniences  were 
situated. 

[O'Connor,  J. — The  inference  of  authority,  the  holding  out,  is 
independent  of  the  knowledge  of  the  servant.  Do  you  draw  any 
distinction  between  a  barman  and  a  barmaid  on  this  point, 
except  on  the  ground  of  sex  ?  ] 

I  admit  that  the  fact  of  the  sex  does  not  negative  the  pre- 
sumption of  authority  altogether,  but  I  contend  that  it  is  a  matter 
which  would  be  of  weight  in  warranting  the  customers  to  infer 
that  that  person  had  or  had  not  authority.  Again,  there  was 
no  dujy  imposed  by  the  Liquor  Act  on  the  hotelkeeper  to  direct 
persons  to  the  lavatory.  The  only  duty  was  to  keep  such  places. 
[Griffith,  C.J. — Does  not  that  imply  a  duty  to  inform 
custoDiei-s  where  they  were  ?  ] 

No.  I  submit  that  it  is  not  a  part  of  the  business  of  the 
proprietor  to  keep  the  lavatories  or  to  supply  the  information. 
It  is  merely  a  matter  of  convenience  for  the  customers. 

This  was  a  large  hotel,  and  in  the  absence  of  evidence  the 
Court  cannot  avSsume  that  there  was  nobody  else  on  the  premises 
besides  the  barmaid  who  could  have  supplied  the  information  in 
question. 

[The  Court  desired  Shcind  to  address  himself  to  the  other 
^unds  stated  in  the  Rule  Nisi  and  the  case  generally  in  the 
event  of  their  being  against  him  on  this  point.  As  these  grounds 
depended  upon  the  evidence  in  the  particular  case  and  raised  no 
question  of  law  of  general  interest  the  arguments  on  them  are 
omitted.] 

Shandy  on  the  other  points,  cited  Jones  v.  Spencer,  77  L.T. 
(N.S.),  536 ;  Metropolitan  Railway  Co,  v.  Wright ,  11  A.C.,  352  ; 
Municipal  Coiincil  of  Brisbane  v.  Martin,  (1894)  A.C.,  249. 

Arrnstrongy  in  reply.  The  defendant  is  not  entitled  to  have  a 
verdict  entered  for  him,  or  a  nonsuit.     By  Common  Law  a  non- 


154 


HIGH    COURT 


[1904. 


H.  C.  OF  A.  suit  cannot  be  entered  by  the  Court  unless  leave  has  been  reserved 

^^*-        at  the  trial.     The  Supreme  Court  Procedure  Act  (No.  49  of  1900), 

MouNTNEY   sec.  7,  gave  the  Court  power  to  enter  a  nonsuit  in  the  absence  of 

Smith       leave  reserved,  but  this  is  purely  a  discretionary  power  and  as 

the  Supreme  Court  has  not  exercised  it,  this  Court  will  not  do  it 

for  them.     This  Court  has  not  the  power. 

[Griffith,  C.J. — We  have  power  to  do  anything  that  the  Full 
Court  "  ought  to  have  done."] 

Yes,  that  the  Court  "  ought  to  have  done  " ;  but  they  were  not 
bound  to  do  this.  In  a  criminal  case,  if  an  inferior  tribunal 
makes  a  mistake  of  law,  the  Court  of  Appeal  sets  the  tinding 
aside,  but  will  not  impose  a  fine  or  imprisonment. 

[Griffith,  C.J. — No,  because  that  is  the  peculiar  function  of 
the  inferior  tribunal.] 

[Barton,  J.,  referred  to  sec.  37  of  the  Judiciary  Act] 

As  to  the  fourth  ground  of  the  Rule  Nisi,  Garth  v.  Howanl,  8 
Bing.,  451,  is  an  authority  strongly  in  my  favour. 

As  to  the  main  question,  whether  there  was  any  duty  to  the 
plaintiff  and  negligence  on  the  part  of  the  defendant ;  if  there 
was  no  evidence  of  this  there  should  be  a  new  trial,  but  where 
the  jury  has  had  a  view  of  the  premises,  as  they  had  in  this  case, 
and  the  judge  does  not  disapprove  of  the  verdict,  a  new  trial  never 
is  granted. 

[O'Connor,  J.,  referred  to  Von  Meyer  v.  Borough  of  Ead  St. 
Leonards,  3  W.N.  (N.S.W.),  297,  309,  a  case  where  a  new  trial 
was  granted  after  the  jury  had  had  a  view.] 

In  that  case  there  were  questions  of  title  involved.  In  Butchart 
V.  Dodda,  12  N.S.W.  S.C.R.,  37 1 ,  Martin,  C.J.,  at  p.  382,  deals  with 
cases  where  the  jury  has  had  a  view. 

[O'Connor,  J.  It  is  always  a  matter  for  the  discretion  of  the 
Court  of  appeal,  what  weight  is  to  be  attached  to  a  view.] 

Cur.  adv.  vidt 


17th  March.  GRIFFITH,  C.J. — This  is  an  appeal  from  an  order  of  the 
Supreme  Court  of  New  South  Wales  making  absolute  a  rule 
nisi  for  a  new  trial  in  an  action  for  negligence.  The  negligence 
alleged  was  a  breach  of  duty  on  the  part  of  the  defendant  to  take 
reasonable  care  of  premises  occupied  by  him  and  used  for  the 
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purpose  of  an  hotel  business,  by  reason  of  which  want  of  care   H-  C.  of  a. 
the  plaintiff,  a  customer  of  the  defendant,  was  injured  while 
using  those  premises.     At  the  trial  the  plaintiff  obtained  a  verdict    mountnky 
for  £300,  and  subsequently  the  defendant  obtained  a  rule  nisi 
for  a  new  trial  on  the  following  grounds  : — First,  that  there  was 
no  evidence  that  the  part  of  the  premises  where  the  accident 
occurred  was  used  in  connection  with  the  defendant's  place  of 
business ;  secondly  that  there  was  no  evidence  of  negligence  on 
the  part  of  the  defendant ;  thirdly,  that  the  verdict  was  against 
evidence  and  the  weight  of  evidence  ;  and  fourthly  that  the  judge 
wrongly  admitted  certain  evidence  of  a  question  asked  by  the 
plaintiff  of  a  barmaid  employed  by  the  defendant  and  of  her 
answer  to  that  question. 
[After  stating  the  facts  as  above  reported  His  Honor  proceeded  :] 
The  law  dealing  with  such  matters  is  not  in  dispute,  but  I  will 
read  a  very  clear  statement  of  it  from  the  judgment  of  Mr.  Justice 
WUlea  in  the  case  Indermaur  v.  Dames,  L.R.  1  C.P.,  at  p.  287. 
"  We  are  to  consider  what  is  the  law  as  to  the  duty  of  the  occupier 
of  a  building  with  reference  to  persons  resorting  thereto  in  the 
course  of  business,  upon  his  invitation  express  or  implied.     The 
eoDunon  case  is  that  of  a  customer  in  a  shop  ;  but  it  is  obvious  that 
this  is  only  one  of  a  class  ;  for  whether  the  customer  is  actually 
chaffering  at  the  time,  or  actually  buys  or  not,  he  is,  according  to 
an  undoubted  course  of  authority  and  practice,  entitled  to  the 
exercise  of  reasonable  care  by  the  occupier  to  prevent  damage 
from  unusual  danger,  of  which  the  occupier  knows  or  ought  to 
know,  such  as  a  trap  door,  unfenced  and  unlighted."     In  the  case 
of  Heaven  v.  Pender,  reported  in  11  Q.B.D.,  Brett,  M.R.,  says 
at  p.  509 : — "  The   proposition    which    these    recognised  cases 
suggest,  and  which  is,  therefore,  to  be  deduced  from  them,  is  that 
whenever  one  person  is  by  circumstances  placed  in  such  a  position 
with  regard  to  another  that  everyone  of  ordinary  sense  who  did 
think  would  at  once  recognise  that  if  he  did  not  use  ordinary 
care  and  skill  in  his  own  conduct  with  regard  to  those  circum- 
stances he  would  cause  danger  of  injury  to  the  person  or  property 
of  the  other,  a  duty  arises  to  use  ordinary  care  and  skill  to  avoid 
such  danger."     In  the  present  case  there  can  be  no  doubt  that  the 
plaintiff  on  entering  the  bar  was  entitled  to  expect  from  the 
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H.  C.  OF  A.  defendant  such  reasonable  care  as  is  indicated  in  the  passages  that 
I  have  just  read.     While  in  the  bar  he  became  a  customer  of  the 

MousTNEY    defendant,  and  I  apprehend  that  it  is  an  ordinary  incident  of  such 
SMmi.       *  relationship  that  a  customer  in  an  hotel  may  desire  to  make  use  of 

a  lavatory.     If  so,  the  plaintiff  was  as  much  entitled  to  expect  from 

the  defendant  a  reasonable  care  for  his  safety  when  he  was  using 
the  lavatory  as  when  he  was  in  the  bar.  But  it  is  not  necessary 
that  the  plaintiff  should  relj^  upon  this  common  law  right,  because 
bj^  the  law  of  New  South  Wales  every  hotelkeeper  is  bound  to  pro- 
vide lavatories  for  the  use  of  his  customers.  Sec.  24  of  the  Liquor 
Act  (No.  18  of  1898)  provides  that  "  during  the  continuance  of" 
an  hotelkeeper's  licence  "  every  "  licensed  "  house  shall  be  provided 
with  at  least  two  decent  places  of  convenience  on  or  near  the 
premises  for  the  use  of  customers  thereof,  so  as  to  prevent  nuis- 
ances and  offences  against  decency."  The  plaintiff,  therefore,  was 
entitled  to  expect  that  there  would  be  such  places  provided  by  the 
defendant  for  the  use  of  customers.  In  that  expectation,  he 
asked  the  barmaid,  who,  so  far  as  it  appeared  from  the  evidence, 
was  the  only  person  at  or  near  the  bar  representing  the  proprietor, 
where  the  lavatory  was  to  be  found,  and  she  gave  him  the  infor- 
mation. The  learned  Judges  of  the  Supreme  Court  thought  that 
her  answer  to  this  question  ought  not  to  have  been  admitted  in 
evidence,  on  the  ground  that  the  defendant  was  not  present  at  the 
time,  and  that  the  barmaid  had  no  authority  from  him  to  give  the 
information.  I  must  confess  that  I  have  some  difficulty  in 
understanding  on  what  ground  her  answer  could  be  objected  to. 
Some  of  their  Honors  seem  to  have  thought  that  there  was  some- 
thing unseemly  in  asking  such  a  question  of  a  woman,  but  I  am 
quite  unable  to  sympathise  with  that  view.  I  can  see  nothing 
unseemly  in  asking  the  only  person  on  the  spot  representing  the 
proprietor,  where  the  place  was  that  the  proprietor  was  bound  to 
provide  for  the  convenience  of  his  customers.  The  proprietor  was 
obliged  to  provide  such  a  place,  and  the  customer,  who  could  not  be 
expected  to  know  where  it  was,  was  entitled  to  ask  the  question 
from  the  person  who  represented  the  proprietor  in  that  part  of  his 
business.  Giving  such  information  seems  to  me  to  be  within  what 
I  may  call  the  scope  of  the  barmaid's  apparent  authority.  Although 
there  is  no  actual  decision  on  the  point,  we  are  justified  in  using 
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our  knowledge  of  what  goes  on  in  the  world  around  us.     And  ^'  C.  of  a. 
I  take  it  that  it  is  within  the  scope  of  the  apparent  authority 
of  any  person  employed  in  a  business  to  answer  any  question    Mountnky 
that  might  in  the  ordinary  course  of  business  be  expected  to  be       s^i^th 

put  to  him.     It  was  contended  on  behalf  of  the  defendant  that  the        

evidence  was  w^rongly  received  because  the  barmaid  had  not  in 
fact  authority  to  direct  persons  to  the  place  to  which  she  directed 
the  plaintiff*.     On  that  point  it  is  enough  to  say  that  although  an 
agent  exceeds  the  actual  limits  of  his  authority  he  will  yet  bind 
his  principal  as  regards  a  third  person  if  he  acts  within  the  scope 
of  the  authority  that  the  principal  has  allowed  him  to  appear  to 
possess.     She  had,  therefore,  j/inind  facie ,  authority  to  answer  all 
such  questions  as  might  be  expected  to  be  put  to  her  by  customers. 
Again,  it  is  said  that  she  had  no  implied  authority  to  bind  the 
proprietor  under  the  circumstances  of  this  case,  because  the  par- 
ticular lavatories  to  which  she  intended  to  direct  the  plaintiff"  were 
nob  in  fact  used  in  connection  with  the  defendant's  business  nor 
by  his  customers.     This  question  of  fact  was  specially  raised  by 
the  third  plea,  and,  as  the  jury  found  generally  for  the  plaintiff', 
they  must  be  taken  to  have  found  this  specific  fact  in  his  favour. 
But  even  supposing  that  the  jury  had  found  that  they  were  not 
the  place  provided  by  the  proprietor  in  the  performance  of  the 
duty  imposed  upon  him  by  the  Statute,  that  would  not  have 
excused  him  from  liability  if  the  plaintiff  was  on  that  part  of 
the  premises  by  his  invitation.     As  I  have  already  pointed  out, 
if  it  was  within  the  apparent  scope  of  her  authority  to  give 
the  direction,  the  actual  fact  would  make  no  difference  on  the 
question  whether  the  plaintiff  was  in  the  vestibule  by  invitation  of 
the  defendant,  though  perhaps  it  might  be  material  on  the  question 
of  the  extent  of  the  duty  owed  by  the  defendant  to  the  plaintiff* 
in  respect  of  that  part  of  his  premises.     For  these  reasons  I  think 
that  the  barmaid  had  authority  to  answer  the  question,  and  that 
her  answer  was  rightly  received,  and  that  consequently  the  learned 
Judges  were  wrong  in  making  the  rule  absolute  on  this  ground. 
[His  Honor  then  proceeded  to  deal  with  the  other  points  taken 
by  the  rule  nisi,  and  held  that  there  was  sufficient  evidence  to 
warrant  the  finding  of  the  jury  in  plaintiff's  favour.] 
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H.  c.  OF  A.       Barton,  J.,  and  O'Connor,  J.,  concurred. 

1904. 

Appeal  aUowed.      Order  of  the  Supreiiu 

Court  snaking  the  Rule  Xin  ahsoluie 

^^^'^^-  discharged,  and  Rule  Nl»l  disduirged 

with  costs.    Respondent  to  pay  the  cmts 
of  the  appeal. 

On  the  application  of  Armstrong  the  cost  of   printing  the 
Judge's  notes  for  the  purpose  of  the  appeal  was  allowed. 

Solicitors  for  appellant,  Levy  and  Fulton, 

Solicitors  for  respondent,  G.  Ball. 

C.  A.  W. 


[HIGH  COURT  OF  AUSTRALIA.] 

BOROUGH  OF  GLEBE  .         Appellants  ; 

Plaintiffs, 

AND 

LUKEY  (AUSTRALIAN  GASLIGHT  CO.)  .         Respondent. 
Defendant, 

ON  appeal  from  the  supreme  court  of 

NEW  SOUTH  WALES. 

H  C   OF  A.    ^«'"«>^»'»«^  Act  {No.   23  of  1897),   i^ecs.   137,   L^,   141,   150,  154,    \5%-0a* 
1904  Company — Liability  to  pay  rates  in  respect  of  land  occupied  by  gas  main^ 

J  within  the  borough, 

March  16,  17,  The  Municipalities  Act  (No.  23  of  1897),  by  sec.  137,  defines  "  rateable 

'  property  "  as '*  all  lands,  houses,  warehouses,  counting  houses,  shops  and  other 

buildings,  tenements,  or  hereditaments  within  any  municipality,"  subject  to  certain 
Virion  and'  exceptions  not  material.  Sec.  138  provides  for  the  annual  valuation  of  "all  rate- 
O'Connor,  J  J.  j^^jie  property,"  and  sec.  141  provides  that  for  rating  purposes  the  annual  assess- 
ment should  be  made  by  assessing  all  rateable  property  ''at  nine- tenths  of  the 
fair  average  annual  rental  of  all  buildings  and  cultivated  lands  or  lands  which 
are  or  have  been  let  for  pastoral,  mining,  or  other  purposes,"  and  **  at  the  rale 
of  five  per  centum  upon  the  capital  value  of  the  fee  simple  of  all  unimproved 
lands." 
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The  defendants,  for  the  purpose  of  supplying  gas  to  their  customers,  laid    H.  C.  of  A. 
mains  and  pipes  under  the  streets  of  the  plaintiff  borough.  1904. 

HM^  that  the  defendants  were  occupiers  of  *'  laud  "  within  the  meaning  of 
sees.  137  and  141,  and  were  liable  in  respect  thereof  for  ordinary  municipal  rates.         (4lkbk 

Stmbltj  the  ** kind'' so  occupied  by  the  defendants  came  within  the  class        j  /' 
*'  uDimproved  lands''  in  sec.  141.  

Held,  also,  following  Knight  v. Municipal  District  of  Rock'dalej20  N.S.W.L.R., 
(Eq.),  3,  that,  on  an  appeal  against  the  assessment,  under  sec.  150  of  the  Mtinictpali- 
titA  Act,  the  decision  of  the  justices  is  final,  both  as  to  the  amount  and  as  to  the 
principle  of  assessment. 

Municipal  Council  of  Sydney  v.  Australian  Ganlight  Co.  (1903),  3  S.R. 
(N.S.W.),  66,  approved;  Chelsea  Waterworks  Co.  v.  Bowley,  17  Q.B.,  358,  distin- 
guisbed ;  R.  v.  East  London  Waierirorks  Co.,  18  Q.B.,  705,  and  Melhctum^  Tramway 
Co.  V.  Fitzroy  (1901),  A.C.  153,  followed. 

Decision  of  the  Supreme  Court  (1903),  3  S.R.  (N.S.W.),  698,  reversed. 

This  was  an  appeal  from  a  decision  of  the  Supreme  Court  of 
New  South  Wales  in  a  Special  Case  stated  by  consent  of  the 
parties.     The  Special  Case  was  to  the  following  effect : — 

The  plaintiffs  are  a  duly  incorporated    borough   within    the 
meaning  of  the  Municipalities  Act,  1897.     The  defendant  R.  J. 
Lukey,  was  sued  as  the  secretary  of  the  Australian  Gaslight  Com- 
pany, a  company  duly  incorporated  by  Act  of  Parliament  of  8 
Wm.  IV.,  amended  by  Acts  of  3  and  22  Vic.     In  pursuance  of  the 
powers  contained  in  the  said  Acts,  the  defendant  company  have 
from  time  to  time  erected  and  occupied  buildings  and  works  for 
the  manufacture  of  gas  within  and  outside  the  city  of  Sydney, 
and  for  the  purpose  of  supplying  gas,  laid  gas  mains  beneath  the 
streets  of   the  city   of   Sydney^  and  the   streets   and   roads   of 
several   municipalities,   and   among  others   beneath  the   streets 
and  roads  of  the  plaintiff  borough.     The  gas  mains  of  the  com- 
pany so   used   within  the  boundaries  of   the  plaintiff  borough 
are  all  laid  beneath  the  surface  of  the  roads  and  streets,  and 
are  contained  in  the  subsoil  thereof.     The  said  mains  all  form 
one  service,  and  are  connected  by  service  and  reticulation  pipes 
with  the  head  office  of  the  defendant  company  in   the  city  of 
Sydney.     The  plaintiff  borough  claimed  to  be  entitled  to  levy 
general   municipal  rates  and  lighting   rates   on    the  defendant 
company   in  respect  of  their   said  gas  mains  within  the  said 
borough.     The  defendant  company  are  not  owners  nor  are  they 
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H.  C.  OF  A.    in  occupation  ot  any  building  or  office  on  the  surface  of  any 
^  lands  within  the  boundaries  of  the  plaintiff  borough.  The  plaintiffs 

Borough  of  purported  to  make  an  assessment  of  the  said  property  of  the 
Glebk  defendant  company  within  the  said  borough,  on  the  basis  of  nine- 
LuKEY.  tenths  of  the  fair  average  rental  thereof,  and  to  rate  the  defendant 
company  in  respect  thereof.  On  16th  April,  1902,  the  plaintiffs 
caused  to  be  served  on  the  defendant  a  notice  of  assessment  and 
rate  for  varying  amounts  respectively  for  the  several  wards  of 
the  plaintiff  borough.  The  defendant  company  gave  the  plaintiff 
borough  notice  of  their  intention  to  appeal  against  the  assessment 
of  the  said  gas  mains,  under  sec.  154  of  the  MunicipaZities  Act, 
1897.  Upon  the  hearing  of  the  said  appeals  the  Stipendiary 
Magistrate  upheld  the  assessments,  both  for  the  purpose  of  the 
general  municipal  rates  and  the  lighting  rates.  Tlie  plaintiffs 
caused  a  writ  to  be  issued  against  the  defendant  company  for  the 
recovery  of  the  amount  of  the  said  rates  calculated  on  the  basis 
of  the  said  assessment.  After  the  issue  of  the  writ  and  before 
judgment  the  parties  agreed  that  the  facts  above  set  foiiih,  together 
with  the  following  questions  of  law,  should  be  stated  by  way  of 
special  case  for  the  opinion  of  the  Supreme  Court,  without 
pleadings : — 

1.  Whether  the  defendant  company  are  liable  to  pay  general 
municipal  rates  under  the  provisions  of  the  Municipalities  Act, 
1897  for  the  years  1902-1903,  and  1903-1904,  in  respect  of  their 
said  property  within  the  plaintiff  borough. 

2.  Whether  the  defendant  company  are  liable  to  pay  lighting 
rates  under  the  provisions  of  the  Municipalities  Acty  1897,  for  the 
years  1902- 1903  and  1903-1904,  in  respect  of  their  said  property 
in  the  plaintiff  borough. 

If  the  Supreme  Court  should  be  of  opinion  that  the  first 
question  should  be  answered  in  the  affirmative,  judgment  was  to 
be  entered  up  for  the  plaintiffs  for  £2,700.  If  the  Court  should 
be  of  opinion  that  tlie  second  question  should  be  answered  in  the 
affirmative,  then  judgment  was  to  be  entered  up  for  the  plaintiff 
in  the  additional  sum  of  £787  10s. 

On  20th  November  the  special  case  came  on  for  argument 
before  the  Supreme  Court.  The  point  in  respect  of  lighting  rates, 
involved  in  the  second  question,  was  not  pressed  on  behalf  of  the 
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plaintiffs,  and  the  Court's  attention  was  therefore  directed  solely  ^-  ^-  ^^^  *'^- 

to  the  first  question,  as  to  general  municipal  rates.     On  December 

4th  the  Supreme  Court  (consisting  of  StepheUy  Acting  C.J.,  Owen,  Hokouoh  of 

J.  and  Pring,  J.)  delivered  judgment  in  favour  of  the  defendant      <'^-k«e 

company, answering  the  questions  in  the  negative  (reported  1903,      Iakky. 

3  S.R,  (N.S.W.),  698).     From  the  decision  on  the  first  question 

the  plaintiff  borough  now  appealed. 

Gordon,  K.C.  (Harvey  with  him),  for  the  appellants.  The 
appellants  do  not  now  contend  that  the  respondents  are  liable  for 
the  lighting  rates.  They  appeal  only  from  the  decision  of  the 
Supreme  Court  that  the  respondents  are  not  liable  for  general 
municipal  rates. 

The  sections  bearing  upon  the  matter  are  137  and  141  of  the 
ilwnicipalitiea  Act,  1897,  which  consolidated  the  earlier  Acts. 
In  the  Sydney  Coiyoration  Act,  43  Vic.  No.  3,  the  section  is  103 
(consolidated  by  No.  35  of  1902).  The  decision  of  the  Supreme 
Court  in  Municipal  Council  of  Sydney  v.  Australian  Gaslight 
Co.  (1903),  3  S.R.  (N.S.W.),  66,  was  right,  and  governs  this  case. 
There  is  no  distinction  to  be  drawn  between  rateable  property 
under  the  two  Acts.  Sec.  103  of  43  Vic.  No.  3  is  practically 
identical  with  sec.  137  of  the  Municipalities  Act  If  sec.  137 
stood  alone  this  property  would  be  clearly  rateable.  It  is  land 
within  the  meaning  of  that  section ;  R.  v.  East  London  Water- 
works Co.y  18  Q.B.,  705 ;  R.  v.  West  Middlesex  Waterworks, 
1  E.  &  E.,  at  p.  720.  Then  sec.  141  of  the  Municipalities 
Ad  provides  that  the  council  shall  make  an  estimate  of  the 
probable  expenditure  for  the  current  year  and  raise  "  the  amount  so 
estimated  by  an  assessment  and  rate  upon  all  rateable  property  " 
within  the  municipalit3^  "  All  rateable  property  "  is  that  which 
is  enumerated  in  sec.  137.  Sec.  141  divides  this  "rateable 
property  "  into  two  classes.  Then  the  rate,  though  assessed  upon 
the  property  itself,  is  to  be  paid  by  the  "  occupier  "  :  The  respon- 
dents are  "  occupiers"  of  the  land  although  it  is  land  beneath  the 
surface.  The  judgment  of  the  Supreme  Court  practically  admits 
that  this  is  so,  but  they  say  in  effect  that  out  of  "  all  lands  "  must 
be  taken  certain  kinds  of  land  in  which  the  property  of  the  respon- 
dents is  included.     They  say   that  sec.  141  practically  amounts 
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H.  C.  OP  A.  to  a  proviso  to  sec.  337,  and  that  the  plaintiffs  are  in  this  dilemma, 

either  the  property  in  question  is  not  "  rateable  property "  as 

Borough  of  defined  by  sec.  137,  or,  if  it  is  within  that  section,  there  is  no  way 

Glkbe       yf  recovering  rates  upon  it.     The  effect  of  their  judgment  is  that 

LuKEY.      the  words  "  rateable  property  "  have  a  different  meaning  in  the 

two  sections.     My  contention  is  that  sec.  137  points  out  what 

kinds  of  property  are  rateable;  and  sec.  141  lays  down  the  manner 

in  which  the  property  is  to  be  rated,  dividing  it  into  .two  classes 

for  that  purpose. 

It  is  practically  admitted  that  this  property  is  land,  and  there- 
fore rateable  by  sec.  137.  Consequently  if  sec.  141  does  not 
remove  it  from  the  category  of  "  rateable  property,"  the  Supreme 
Court  must  be  wrong.  Land  must  be  either  improved  or  unim- 
proved. Improved  land  is  either  "  buildings  or  cultivated  land  " 
or  "  land  let  or  having  been  let,"  that  is,  land  that  is  worth 
occupation.  The  company  does  not  own  the  land,  they  have  a 
statutory  license,  a  statutory  tenure,  but  the  land  must  still  be 
either  improved  or  unimproved.  Originally  it  was  in  the  class 
*'  unimproved,"  but  now  it  is  occupied  under  a  statutory  license, 
and  is  within  the  category  of  "  let "  lands.  Whichever  it  now  is 
it  is  "  rateable  property."  The  land  occupied  is  the  core  enclosed 
by  the  pipes. 

[Griffith,  C.J. — There  seems  to  be  no  real  difference  between 
this  case,  and,  for  instance,  a  square  pipe  laid  on  the  surface.  That 
would  clearly  be  an  occupation  of  the  land  covered  by  it.  (Refers 
to  Municipality  of  Brisbane  v.  Queensland  Tramway  Company ^ 
0  Q.L.J.,  67)  ]. 

Next,  assuming  that  this  is  rateable  property,  the  decision  of 
the  Justices  as  to  both  amount  and  method  of  assessment  is  final ; 
Knight  v.  Municipal  District  of  Rockdale,  20  N.S.W.L.R.  (Eq.), 
32,  at  p.  63.  This  case  shows  that  even  if  the  Court  is  of  opinion 
that  this  property  is  unimproved  land,  and  I  am  wrong  in  the 
contention  that  it  is  "let"  land,  the  answer  to  the  question 
must  be  in  the  appellant's  favour. 

Harvey  followed.  It  may  be  that  the  word  "  unimproved  "  in 
sec.  141  has  a  special  meaning,  and  means  "other  lands,"  i.e.,  any 
lands  not  coming  within  the  first  class,  "  buildings  or  cultivated 
lands,"  the  latter  class  comprising  only  improved  lands.     The 
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Court  will  give  the  natural  meaning  to  the  words  in  that  section.  H.  C.  of  A. 
The  first  class  of  lands  comprises  such  as  bring  in  revenue,  and 

the  other  class  all   that  do  not.     This  definition  is  exhaustive,  Borough  of 
and  includes  every  kind  of  land  subject  to  rates.  »lebb 


V. 
LUKEY. 


Wise,  K.C.,  A.G.  for  N.S.W.  (with  him  Knox  and  J.  L.  Gcanphell) 
for  respondentvS.      The  special  case  shows  that  the   company's 
property  has  been  assessed  at  nine-tenths  of  the  fair  average 
annual  rental ;  it  must  therefore  have  been  placed  in  the  first 
class  of  "lands"  mentioned  in  sec.  141,  i.e.j  "buildings  and  culti- 
vated lands."     The  difference  between  the  amount  so  assessed  and 
that  which  would  have  been  arrived  at  by  taking  five  per  centum 
of  the  unimproved  value  is  very  great.     The  manner  in  which 
the  case  is  stated  makes  it  necessary  for  the  Court  to  decide 
whether  the  assessment  should  be  on  one  basis  or  on  the  other, 
because  the  question  to  be  answered  is,  whether  the  company  is 
to  pay  a  certain  sum  for  rates.     A  writ  was  issued  for  that  amount 
and  the  case  shows  how  that  amount  was  arrived  at,  that  the 
property  was  treated  as  coming  within  the  first  category  in  sec. 
141.    Therefore  if  the  Court  is  of  opinion  that  it  does  not  fall 
within  that  category,  the  company  is  not  liable  for  the  rates  as 
assessed,  and  the  Court's  decision  must  be  in  its  favour.     To  put 
it  shortly,  if  the  company  is  not  liable  as  for  land  within  that 
category,  it  is  not  liable  at  all  in  this  action.     In  any  case  the 
Court  is  asked  to   give  its  opinion  on  this    point  in   view   of 
the  great   and   general    importance   of    the   matter.       On    the 
general  question,  the  English  cases  all  turn  upon  the  construc- 
tion of  words  used  in  the  English  Acts.     The  Sydney  Muni- 
ripal  Council   Case   was   decided    on  the  ground    that    under 
similar  English  Acts  gas  mains  had   been  held  to  be  land  in  the 
occupation  of  an  occupier.     I  do  not  dispute  the  authority  of  the 
English  cases  if  the  words  of  the  Municipalities  Act  were  similar 
to  those  of  the  English  Acts.     I  contend  that  there  is  a  difference. 
The  Act  43  Eliz.  c.  2  deals  with  the  question  of  personal  liability, 
that  of  the  occupier.     38  Geo.  III.  c.  5  imposes  a  direct  tax  upon 
land.    So  that  in  England,  under  one  Act  or  the  other,  all  property 
in  the  nature  of  land  is  rateable.     Neither  of  these  Acts  provides 
for  assessment  of  the  rateable  property.     There  are  no  machinery 
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H.  C.  OF  A.  sections.     If  then  under  our  Municipalities  Act  there  are  sections 

relating  to  the  assessment,  notices,  and  enforcement  of  rates,  that 

BoRniuH  OF  ^^'^  quite  inapplicable  in  the  view  that  property  of  the  kind 

(ii.KBt       under  consideration  is  rateable,  a  more  limited  construction  must 

Li'KEY.      be  put  upon  the  sections  enumerating  or  defining  the  classes  of 

rateable  property.     In  our  Act  there  are  machinery  provisions 

that  cannot  be  applied  to  gas  mains  at  all,  e.g.,  the  provisions  for 

levy  on  premises,  and  enforcement  generally.     Our  legislature 

therefore  cannot  have  contemplated  or  intended  the  taxation  of 

this  form  of  property.     The  weight  of  the  English  decisions  is 

then  completely  destroyed.     This  is  a  taxing  Act,  and  must  be 

strictly  construed  in  favour  of  the  subject. 

[Griffith,  C.J. — That  doctrine  has  been  rather  questioned  in 
recent  decisions.] 

In  England  the  Acts  are  old  and  naturally  their  operation 
becomes  more  extensive  as  new  forms  of  property  come  into  exist- 
ence. But  in  our  case  gas  companies  with  their  mains  and  other 
apparatus  were  in  existence  at  the  time  of  the  passing  of  the 
Municipalities  Act,  and  no  draftsman,  knowing  of  the  existence 
of  such  property  and  intending  to  make  it  taxable,  would  have 
attempted  to  do  so  by  means  of  such  sections  as  appear  in  the  Act. 
The  fact  that  gas  mains  were  not  generally  considered  to  be  rate- 
able property  at  that  time  is  evidenced  by  the  fact  that  never  until 
last  year  was  an  attempt  made  to  levy  a  rate  upon  gas  mains, 
with  the  exception  of  one  case  in  a  country  town.  As  to  tlie 
use  of  the  word  "  all "  in  sec.  141,  that  must  be  qualified  and 
explained  by  sec.  143.  It  is  used  to  draw  a  distinction  between 
general  rates  and  special  rates,  to  differentiate  the  property  dealt 
with  in  one  section  from  that  dealt  with  in  the  other.  It 
amounts  to  saying  that  general  rates  are  payable  in  respect  of 
rateable  property  in  general,  without  regard  to  benefits  received, 
whereas  the  special  rates  are  payable  only  in  respect  of  such 
property  as  derives  benefit  from  the  works  described  in  sec.  143. 
The  word  must  be  qualified  by  what  follows,  the  provision  for 
assessment.  There  cannot  be  a  rate  unless  the  property  is  both 
rateable  and  assessable. 

[Griffith,  C.J. — The  words  "assess"  and  "rate"  are  commonly 
used  together.  That  may  be  because  they  are  to  be  taken 
together  as  meaning  the  process  of  raising  the  tax.] 
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The  words  providing  for  assessment  and  notice   thereof  are  H.  C.  of  a. 
quite  inapplicable  to  the  case  of  gas  mains.     A  notice  could  not        ^^"** 
be  posted  to  the  gas  main  as  prescribed  by  sec.  141.     I  admit  borough 
that  the  use  of  such  inapplicable  terms  does  not  conclude  the       <^t.ebk 
matter,  but   it   points   strongly   towards   the   intention    of   the      LrKKv. 
legislature. 

[Barton,  J. — Seeing  that  the  Gds  Companies  Act  was  passed 
in  1828,  and  the  Municipalities  Act  in  1866,  you  say  that  your 
argument  is  strengthened  by  the  omission  of  the  legislature  to 
provide  for  a  state  of  affairs  known  to  exist  at  the  time.] 

Yes,  and  further  fortified  by  the  terms  of  the  machinery 
provisions.  If  the  words  imposing  the  tax  are  vague,  I  am 
entitled  to  look  at  the  machinery  sections  to  discover  the 
intention  of  the  legislature.  Again,  in  sec.  141,  the  word  "  such" 
is  qualitative,  not  indicative  ;  its  use  shows  either  that  the  word 
"  all "  in  the  fullest  sense  is  inappropriate,  or  that  only  a 
particular  class  of  property  is  referred  to,  i.e.,  such  property  as  is 
"rateable."  And  by  that  section  the  only  property  which  is 
liable  to  pay  rates  is  that  which  is  specifically  mentioned  in  the 
provision  for  the  different  methods  of  assessment.  Sees.  151 
and  152  are  also  inapplicable  on  the  supposition  that  it  was 
intended  to  rate  gas  mains.  As  to  sec.  137,  gas  mains  are  not 
within  its  meaning.  The  English  decisions  are  under  differently 
worded  Acts,  from  which  the  qualifying  sections,  such  as  those 
pointed  out,  are  absent.  In  the  poor  rates  cases  the  tax  was 
upon  persons,  here  it  is  upon  property,  it  is  made  a  charge  upon 
the  land;  Chelsea  Waterworks  Co.  v.  Bowley,  17  Q.B.,  358  ; 
discussed  by  Stephen,  A.C.J.,  in  Municipal  Council  of  Sydney 
V.  Australian  Gaslight  Co.  (1903),  3  S.R.,  at  p.  76  ;  38  Geo.  III., 
c5, 8.  4;  Metropolitan  Raihvay  Co.  v.  Fowler  (1893),  A.C.  416, 
Hmchell,  L.C.,  at  p.  422. 

Knox  followed.  Bowley's  Case  is  a  decision  upon  an  Act  more 
in  line  with  oxxr  Municipalities  Act  than  are  the  Acts  dealt  with 
in  the  other  cases  cited  in  this  and  in  the  Sydney  Council  case. 
The  Statute,  (42  Eliz.  c.  3),  for  the  Relief  of  the  Poor,  to  which 
most  of  the  English  cases  refer,  contains  these  words  "the  church- 
warden &c."     ..."  to  raise  "     ..."  by  taxation  of  every 
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H.  C.  OF  A.   inhabitant"     .     .     .     "and  of  every  occupier  of  lands,  houses, 
^^^       tithes  impropriate,  or  propriation  of  tithes,  coal  mines,"  &c.,  "in 
Borough  op  such  Competent  sura  and  sums  of  money  as  they  shall  think  fit" 
(;lebf.       (^Chitty,  Collection  of  Statutes,  sub.  "  Poor  "  vol.  iii.,  p.  634).    R  v. 
LiTKKY.      East    London    Waterworks,    18    Q.B.,   705,   turned    upon    the 
construction  of  Statute  11  Geo.  III.,  c.  12,  s.  36  as  extended  by 
57  Geo.  III.,  c.  29,  sec.  24, the  former  imposing  the  tax  upon  "all 
and  every  person  or  persons  who  do  or  shall  inhabit,  hold,  occup}', 
possess  or  enjoy  any  land,  house,  shop,  warehouse,  cellar,  vault  or 
other  tenements  or  hereditaments  within  any  of  the  said  streets," 
and  the  latter  "  upon  all  and  every  person  or  persona  who  do  and 
shall  inhabit,  hold,  occupy,  be  in  possession  of   or  enjoy,  any 
messuages,  tenements,  lands,  grounds,  &c."  "  or  other  buildings  or 
hereditaments  situate,"  &c.     38  Geo.  Ill,  c.  5,  s.  4  (dealt  with  in 
Boivley's  Case)  enacted    that  "  all    bodies   corporate  having  or 
holding  any  lands  or  hereditaments  shall  be  charged  to  the  land 
tax."     The  Courts  held  in  the  case  of  the  first  two  Statutes  that 
the  tax  was  a  personal  tax,  and  in  the  latter  a  tax  upon  land.   The 
case  before  this  Court  is  parallel  to  Bowley's  Case,     Under  our 
Act  the  tax  is  upon  land.     The  sections  to  be  considered  are  137 
and  153.     The  former  makes  no  reference  to  persons  at  all,  so 
that  if  that  section  imposes  a  tax  it  is  upon  land.     Sec.  154  makes 
it  clear  that  this  is  so,  because  it  makes  the  rate  a  charge  upon 
the  land.     Certainly  a  means  of  recovering  rates  from  pei*sons  is 
given  by  the  Act,  but  that  does  not  alter  the  nature  of  the  ta.x. 
Just  as  in  the  case  of  the  Losnd  Tax  Act  there  is  a  remedy  given 
against  persons,  as  an  alternative,  in  the  first  and  the  last  resort 
the  tax  is  a  charge  upon  the  land.     The  manifest   scope  and 
intention  of  the  Act  is  that  owners  of  land  should  contribute 
towards  a  common  fund  to  be  applied  for  the  benefit  of  their 
property. 

[O'Connor,  J. — "  Charge  "  may  be  used  in  two  senses,  one  a  tax 
in  respect  of  certain  property,  and  the  second  an  imposition  upon 
the  propertj'  itself.] 

Although  the  occupier  is  made  liable  he  may  recover  the 
tax  over  against  the  landlord.  For  convenience  to  the  rating 
authority  the  remedy  is  given  against  him  in  the  first  instance, 
but  that  is  only  a  form.     If  the  question  were  merely  what  sort 
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of  occupation    would  bring   a  person    within   the   meaning   of  H-  ^-  «^  A. 

"  occupier  "  in  the  Act,  assuming  that  the  property  was  rateable,  it 

might  be  conceded  that  the  "  holding  "  of  the  defendant  in  this  Bokough  of 

case  was  an  "occupation,"  but  the  question  here  is  whether  that       ^*lkbk 

which  the  company  "  occupies  "  is  "  land "  within  the  Act,  and       Likkv. 

i-ateable.     On  this  question  Bowley'a  Case  is  in  point,  and  it  has 

stood  for  many  years  untouched. 

[Griffith,  C.J.  (referred  to  Holyivell  Union  v.  Halkyn  Distinct 
Mines  Drainage  Company,  1895  A.C.,  117.)  The  question 
whether  the  property  was  a  mere  easement  was  regarded  as 
important  in  that  case.] 

As  to  sec.  141.  The  Act  applies  only  to  land  capable  of  being 
let  or  dealt  with  in  the  ordinary  way.  "  Let "  means  strictly 
"demised  by  lease,"  by  some  contract  creating  the  relationship  of 
landlord  and  tenant.  Sec.  155  supports  this  view,  because  it 
makes  an  occupier  liable  for  not  giving  the  owner's  name, 
implying  that  where  the  occupier  is  not  the  owner,  he  is  in  a 
position  to  give  the  owner's  name.  This  is  whollj^  inapplicable 
to  the  company's  property  in  the  gas  mains.  This  is  a  taxing 
Statute,  and  the  House  of  Lords  has  laid  down  the  rule  that  a 
tax  can  only  be  imposed  by  clear  and  unmistakeable  words.  It 
mu8t  be  assumed  that  the  legislature  was  capable  of  expressing 
itself  clearly  with  respect  to  the  state  of  affairs  at  the  date  of  the 
enactment.  It  is  scarcely  conceivable  that  with  this  knowledge 
they  would  have  used  these  words  to  make  this  property  liable, 
when  they  could  easily  have  done  so  by  clear  words. 

[Griffith,  C.J. — A  literal  reading  of  the  Act  would  prevent 
ataxapon  land  that,although  improved  and  occupied  in  connection 
with  buildings,  was  not  built  upon  or  let,  which  would  reduce  it 
to  an  absurdity.] 

I  contend  that  the  ordinary  meaning  is  to  be  put  upon  the 
words.  Moreover,  the  meaning  of  the  words  used  in  the  enumera- 
tion in  sec.  137  must  be  qualified  by  words  subsequently  used.  The 
whole  must  be  looked  at  together.  The  Court  cannot  take  a  few 
words,  and,  finding  them  apparently  inclusive  of  this  property, 
throw  upon  the  defendants  the  onus  of  showing  that  subsequent 
words  clearly  cut  down  that  meaning. 

[Griffith,  C.J. — If  we  see  that  the  object  of  the  legislature 
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H.  c.  OF  A.  vvas  the  imposition  of  a  tax  upon  all  rateable  property  we  should 

not  be  astute  to  find  a  casus  mnissuAi ;  and  where  from  one  part 

BoRouoH  (IF  ^f  ^^^  ^^^  ^^^  intention  is  manifest,  we  ought  in  construing  the 

Glkbk       other  parts  to  endeavour  to  carry  out  that  intention.] 

LuKKY.  Next,  the  decision  of  the  Justices  upon  an  appeal  under  sec 

150  is  final  only  as  to  the  value,  not  as  to  the  basis;  Municipal 

doxincil  of  North  Sydney  v.  MiUon,  15  N.S.W.R.,  55,  which  was 

overruled  by  Knight  v.  Municipality  of  Rockdale,  was  rightly 

decided.     The  Melboiime  Tramway  v.  Mayor  of  Fitzroy  (1901), 

A.C.   153,  decided  that  there  was  in  general  an  appeal  from  the 

Justices'  decision. 

[O'Connor,  J. — Mr,  Gordon  argues  that  assuming  this  to  be 
rateable  property,  the  Court  cannot  consider  the  method  by 
which  tlie  value  was  arrived  at.] 

There  are  conflicting  decisions  on  the  point.  The  question  for 
the  Court  is  whether  we  are  liable  to  pay  a  certain  amount,  and 
that  amount  is  shown  to  be  nine-tenths  of  the  fair  average 
rental.  It  cannot  be  supposed  that  the  legislature  intended  that 
the  Justices*  decision  should  be  final  on  this  point.  Assessment 
of  property  on  a  rental  basis  might  make  a  diflcrence  of  many 
thousands  as  compared  with  an  assessment  on  the  other  basis, 
and  yet  if  the  plaintiff's  contention  is  right,  tiiere  would  be  no 
appeal.  Value  is  a  mere  matter  of  amount,  a  question  of  fact, 
but  tiie  basis  of  assessment  is  really  a  matter  of  law,  a  pre- 
liminary to  the  ascertainment  of  the  fact,  and  Innes,  J.,  at  p.  61 
in  Milsons  Casey  points  out  the  difference,  and  holds  that  on  the 
one  point  the  Justices'  decision  is  final,  but  on  the  other  is  subject 
to  appeal.  The  finality  of  their  decision  is  co-exten.sive  with 
their  jurisdiction,  and  their  jurisdiction  is  only  as  to  value. 

[O'Connor,  J. — The  question  turns  upon  the  words  "  matter  of 
such  appeal."  If  this  means  all  questions  coming  before  them, 
their  decision  is  final  on  all,  if  not,  not.  The  words  are  open  to 
both  constructions.] 

[Griffith,  C.J.,  referred  to  Smith  v.  Richmond,  1899  A.C,  448, 
and  59  and  60  Vic,  c.  16,  ss.  1,  5,  6,  9.] 

Knox  cited  also  on  this  point,  Borough  of  Randwick  v.  Aus- 
tralian (Cities  Investment  Co,,  12  N.S.W.R.,  299;  Waratali 
Municipality  v.  Waratah  Co.,  (1874)  2  S.C.RN.S.,  167  ;  Ro7'ough 
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of  Grafton    v.   AM.P,   Society,   9   N.S.W.R.,   465;    Mayor   o/H.C.ofA. 
Pmhran  v.  Carter,  15  V.L.R.,  228,  at  p.  232  ;  Melhoume  Tram-       ^^ 
way  Co,  V.  Mayor  of  Mclbowime,  24  V.LR.,  33,  at  p.  39  ;  and  2  Bokouoh  of 
Edw.  riL,  No.  27,  sees.  101,  122.  ^''"^^'^ 


V. 
LUKEY. 


/.  L  Campbell  followed.  Sec.  137  must  be  taken  as  involving 
an  unexpressed  limitation  upon  the  words  "  all."  It  cannot  mean 
"all"  lands  within  the  municipality  because,  it'  that  were  so, 
"  all "  in  section  141  would  include  streets.  Streets  are  not  within 
the  express  words  of  the  operative  part  of  the  section  nor  the 
exceptions.  We  do  not  contend  that  the  gas  mains  are  not 
occupied  by  the  company,  but  that  there  is  nothing  in  the  act  to 
bring  them  within  the  definition  of  rateable  property.  The  pipes 
must  be  regarded  as  part  of  the  streets  and  therefore  excepted. 
The  surfaces  are  not  rateable  property  although  w^ithin  the 
municipality 

[Griffith,  C.J.  —  The  surface  of  streets  would  be  either 
occupied  for  public  purposes  or  unoccupied  and  unimproved.] 

The  pipes  run  through  land  which  is  not  rateable,  that  is,  land 
required  for  the  support  of  the  surface,  and  therefore  the  company 
cannot  be  said  to  be  occupiers  of  rateable  property  in  respect  of 
them.  Again,  the  land  occupied  by  the  gas  mains  has  neither  a 
rental  value  nor  a  capital  value  in  the  ordinary  sense.  It  could 
not,  therefore,  have  been  intended  to  include  it  in  the  property 
for  the  assessment  of  which  sec.  141  provides ;  and  there  is  no 
other  rateable  property. 

Gordon,  K.C.,  in  reply.  As  to  the  finality  of  the  Justices* 
decision,  the  statement  of  the  law  in  Knight  v.  Municipality  of 
Rockdale,  at  p.  62,  is  the  true  one.  The  object  of  the  legislature, 
in  making  their  decision  final,  was  to  enable  the  council  to  know 
their  position  clearly,  when  they  had  assessed  their  rates  and  the 
appeals  were  disposed  of.  The  rates  are  required  for  immediate 
use,  and  it  was  obviously  necessary  to  prevent  ratepayers  from 
lying  by  until  they  were  sued,  and  then  attacking  the  assessment. 
There  may  be  an  appeal  under  the  Jtvstices  Act,  but  sec.  160 
clearly  makes  the  decision  final  on  all  points.  But  even  if  there 
was  an  appeal  from  the  justices,  the  defendant  company  did  not 
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H.  C.  OF  A.  appeal.     They  cannot  raise  the  point  now.     It  is  not  open  to 
*        them  on  the  special  case.  Judgment  is  to  be  entered  for  a  certain 
BoRocGH  OF  amount  if  the  questions  are  answered  in  the  affirmative.    The 
Glebe       Court  in  Knight  v.  Municipality  of  Rockdale  considered  all  the 
LuKEY.      authorities  and  decided  that  so  long  as  the  justices  were  acting 
within  their  jurisdiction  their  decision  was  final,  and  tliat  the 
mode  of  assessment  was  within   their  jurisdiction  ;  Melbourne 
Tramway  Co,  v.  Mayor  of  Fitzroy{8upra)ydoes  not  touch  this  case. 
It  turned  upon  the  Justices  Act  and  not  the  Municipalities  Act, 
As  to  the  rateability  of  the  property  ;  R.  v.  East  London  Water- 
worksy  18  Q.B.,  705,  is  in  point  and  in  plaintiffs  favour;  Bouiey*8 
Case  was  a  decision  upon  an  Act  very  different  from  ours,  and 
turned  upon  the  question  of  what  was  land  within  the  meaninp^of 
that  Act.     It  merely  decided  that  on  the  words  of  an  Act  rating 
persons  as  "  owners  or  holders,"  the  waterworks  company  were  not 
"  owners  or  holders  "  within  its  meaning.     In  our  Act  the  occupier 
is   primarily  liable,  and  the   defendant   company  are   rated  as 
occupiers,   not  as  owners  or  holders.     Sec.   137   makes  certain 
owners  exempt  by  reason  of  the  use  of  their  land ;  consequently 
the  distinction  between  owners  and  occupiera  must  have  been 
considered  in   drafting   the   section.     In    R.   v.    Goveimor  and 
Council  of  Chelsea  Waterworks,  5  B.  &  Ad.,  156,  it  was  held  that 
the  occupier  was  liable  although  another  person  was  rateable  in 
respect  of  the  same  land  in  respect  of  his  use  of  the  herbage  upon 
it.     It  is  by  virtue  of  occupation  that  persons  are  made  liable 
under  our  Act.     [Refers  to  sees.  151,  154  and  156].     Lord  Hob- 
house,  at  p.  169  of  the  judgment  in  Melbourne  Tramway  Co.  v. 
Mayor  of  Fitzroy,  recognises  the  applicability  of  the  English 
rating  cases  to  the   Victorian   Act  (collected  in  MacHugh  and 
O'Dowd's  Local  Goveminent   Acts),   and   sec.   551   of  that  Act 
makes  the  rate  a  charge  upon  the  land,  just  as  sec.  154  does  in 
our  Act. 

[B.\RTON,  J.,  referred  to  Ex  parte  McLnne^,  4  N.S.W.  L.R.,  143, 
and  Ingrain  v.  Dnrik^cater,  32  LT.N.S.,  746.  These  cases  have 
some  reference  to  gathering  the  intention  of  the  legislature 
from  their  presumed  knowledge  of  previously  existing  circum- 
stances.] 

Ex  parte   Mclnnes  is  distinctly  in  my  favour.     Ingram  v. 
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Glebe 

V. 
LUKKY. 


Dnnkwater  is  very  similar  to  Bowley'a  Casey  and  is  open  to  the  H.  C.  of  a. 

same  criticism.     I  admit  that  if  from  the  rest  of  the  Act  it  clearly        ^ 

appeared  that  there  was  no  intention  to  make  this  property  rate-   Borough  of 

able,  it  would  be  a  verj^  stronor  authority.     As  to  the  inference 

drawn  from  the  use  of  inappropriate  words  to  describe  gas  mains, 

if  the  legislature  knew  of  their  existence  and  intended  to  make 

them  rateable,  my  answer  is  that  they  must  be  taken  to  have 

known  the  meaning  of  the  word  "land,"  and  at  that  time  it 

had  been  established  by  numerous  decisions  that  property  of  this 

nature  was  land  and  was  rateable  as  such.     [He  referred  also  to 

Interpretation  Act,  1897  (No.  4  of  1897),  sec.  21,  sub-sec.  {e)\ 


Judgment  was  delivered  by 

Griffith,  C.J.  This  appeal  raises  a  question  of  great  interest 
and  importance  to  all  municipalities  in  New  South  Wales  as  well 
as  to  all  gas  companies,  water  companies  and  others  carrying  on 
a  business  which  requires  the  use  of  the  streets  and  roads  of 
municipalities  for  the  purpose  of  laying  their  mains.  The  action 
was  brought  by  the  borough  to  recover  rates  claimed  to  be  due 
from  the  defendant  company  in  respect  of  their  gas  mains  laid 
down  in  the  streets  of  the  borough.  The  question  of  the  liabilitj?^ 
of  the  company  to  be  rated  depends  entirely  upon  the  terms  of 
the  Municipalities  Act  of  1897,  clause  137  of  which  defines  rate- 
able property  thus  : — "  All  lands,  houses,  warehouses,  counting 
houses,  shops,  and  other  buildings,  tenements,  or  hereditaments 
within  any  municipality  shall  be  rateable  property  within  the 
meaning  and  for  all  the  purposes  of  this  Act,  save  as  it  is  next 
hereinafter  excepted,"  and  then  enumerates  certain  exceptions 
within  which  the  property  in  question  is  not  included.  Under 
that  section  the  first  question  which  arises  is  whether  that 
portion  of  the  soil  occupied  in  this  way  by  a  gaslight  or  any 
similar  company,  for  the  purpose  of  carrying  its  mains,  is  "land" 
within  the  meaning  of  the  definition,  and  the  second  question  is 
whether,  if  it  is  primd  facie  '*  land  "  within  the  meaning  of 
that  definition,  there  are  other  provisions  in  the  Act  which 
require  a  more  limited  construction.  Before  the  Supreme  Court 
the  latter  question  only  was  considered,  because  the  Court  had 
previouslj'   held,   in   an   action    brought   by   the   Sydney   City 
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H.  C.  OP  A.   Corporation  against  the  defendant  company,  that  the  defendant 
^  company's   mains  came  within   similar   words   in    the    Sydmey 

lioRouoH  OF  Corporation  Act  The  Supreme  Court  therefore  addressed  itself 
(iLEBE  Qj^jy  |.Q  ^jj^  question  whether  there  were  other  provisions  in  the 
LuKEY.  Municipalities  Act  that  required  a  more  limited  construction  to 
be  put  upon  sec.  137.  Before  this  Court,  however,  both  questions 
were  raised,  and  it  is  necessary  for  us  to  deal  with  both,  because 
we  are  not  bound  by  the  decision  of  the  New  South  Wales  Court. 
As  was  pointed  out  by  the  Court  in  the  Sydney  Corporation 
Case,  it  is  settled  law  in  England  that,  under  Statutes  by  which  the 
occupiers  of  land  are  liable  to  be  rated,  the  portions  of  the  soil 
occupied  by  a  gas,  water,  or  tramway  company  are  "  land  "  within 
the  meaning  of  the  Statutes,  and  that  companies  carrying  on  their 
business  by  means  of  these  "  lands  "  are  "  occupiers  "  within  the 
meaning  of  the  same  Statutes.  In  the  Sydney  Corporation  Case 
an  endeavour  was  made  on  behalf  of  the  company  to  distinguish 
these  authorities  from  the  case  then  before  the  Court  by  suggest- 
ing that  the  company's  occupation  was  somewhat  different  in 
that  it  was  in  the  nature  of  an  easement,  and  not  land  within 
the  meaning  of  the  Statute,  and  that  the  defendants,  there- 
fore, could  not  be  said  to  be  "  occupiers "  within  the  meaning 
of  the  Statute.  To  establish  this,  reliance  was  placed  upon 
the  case  Chelsea  Watemoorks  Co.  v.  Boivley,  reported  in  17 
Q.B.,  358,  but,  as  was  pointed  out  by  Herschel,  L.C.,  in  Metro- 
politan Railway  Co.  v.  Fowhr,  (1893)  A.C.,  416,  that  case  turned 
upon  the  words  of  the  Land  Tax  Act,  and  it  was  held  by  the  Court 
that  under  that  particular  Act  there  was  no  intention  to  charge 
persons  whose  occupation  was  of  such  a  kind  as  that  of  a  water- 
works company.  He  pointed  out,  however,  that  it  was  very  difficult 
to  reconcile  that  case  with  anotlier  case  decided  in  the  same  year 
by  the  House  of  Lords,  The  King  v.  East  London  Waterworks 
Co.,  18  Q.B.,  705,  in  which  it  was  held,  with  regard  to  a  tunnel 
occupied  by  a  railway  company,  that  so  much  of  the  soil  as  was 
occupied  by  the  tunnel  was  land  within  the  meaning  of  the  rating 
Act.  The  same  has  been  held  by  the  Privy  Council  to  be  the  law  in 
Victoria  under  a  definition  in  almost  the  same  words  as  are  in  the 
Sydney  Act;  Melhoiirne  Tramway  Conijxiny  v.  Fitzroy,  (1901) 
AC,  153.     Lord  Hobhouse,  in  delivering  the  judgment  of  their 
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Lordships,  at  p.  167,  quoted  the  Victorian  Statute,  "All  land  shall  H-  C.  of  A. 
be  rateable  property  within  the  meaning  of  this  Act,  and  of  the  ^^^_^ 
Acts  relating  to  the  incorporation  of  the  City  of  Melbourne,  and  Borough  op 
town  of  Geelong,  save  as  is  hereinafter  excepted,"  &c.  There  were  ^^^ 
certain  other  provisions  in  connection  with  the  tramway  to  which  Lukey. 
His  Lordsliip  referred,  and  at  p.  169  he  went  on  to  say:  "But  their 
Lordships  do  not  find  in  these  provisions  any  indication  of  a 
departure  from  the  principles  of  municipal  rating  established  alike 
in  England  and  Victoria.  The  use  of  the  tramway  is  the  occupa- 
tion of  the  tramway.  The  position  of  the  Pimlico  Tramway  Co., 
LR,  9  Q.B.,  9,  resembles  that  of  the  present  appellant.  The 
enactments  defining  the  position  of  the  two  companies  are  almost 
identical.  The  Pimlico  Company  was  held  to  be  an  occupier, 
rateable  as  such,  and  not  the  less  so  because  its  occupation  was 
restricted  to  a  particular  purpose,  nor  because  the  public  also  had 
rights  over  the  same  ground.  Their  Lordships  agree  with  the 
Supreme  Court  that  this  company  is  subject  to  ordinary  municipal 
rates."  It  may  therefore  be  taken  to  be  settled  law  in  England  and 
in  Victoria  that  such  companies  are  liable  for  ordinary  municipal 
rates  in  respect  of  their  occupation  of  that  part  of  the  soil  under 
the  streets.  The  arguments  addressed  to  the  Full  Court  on  behalf 
of  the  defendant  in  the  case  of  the  Municipal  Council  of  Sydney 
V.  Australian  Gaslight  Company  were  not  accepted.  In  my 
opinion  it  is  the  law  in  this  State  that  companies  of  this  kind  are 
liable  to  pay  ordinary  municipal  rates  in  respect  of  this  sort  of 
occupation  unless  there  is  to  be  found  something  in  the  Statutes 
specially  exempting  them.  This  is  also  the  settled  law  in 
Queensland  under  precisely  similar  Statutes.  I  turn  now  to  the 
question  whether  there  is  anything  in  the  Municipalities  Act 
requiring  that  a  difierent  interpretation  be  put  upon  sec.  137. 
On  this  question  there  were  two  main  lines  of  argument ;  first  it 
was  contended  that  see.  131  contained  no  provision  for  assessing 
such  land,  and  secondly  it  was  nought  to  raise  a  distinction 
between  this  and  the  English  cases  on  the  ground  that  under  this 
section  certain  notices  had  to  be  served  upon  the  occupiers  of  the 
property,  and  that  the  defendants  were  not  occupiers  upon  whom 
such  a  notice  could  be  conveniently  served.  It  was  also  urged 
that  the  rate  was  a  charge  upon  the  land,  and  so  was  on  a  dififerent 
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H.  C.  OF  A.  footing  from  the  poor  rates  in  England.     But  as  the  English  cases 
turned  only  on  two  questions,  whether  land  so  occupied  was  land 

Borough  of  within  the  meaning  of  the  Act,  and  whether  the  person  sought  to 
Glkbe  i^^  rated  was  an  occupier,  it  would  seem  that  this  point  about 
LuKEY.  service  of  notice  upon  the  company  is  immaterial.  If  it  is  land, 
and  the  person  sued  is  an  occupier,  then  the  provisions  requiring 
the  occupier  to  pay  become  applicable  and  the  liability  is  absolute. 
I  can  see  no  difficulty  in  applying  a  section  providing  that  notice 
be  served  upon  the  occupier  in  this  case  any  more  than  in  the 
case  of  the  Municipal  Council  against  the  Gas  Company. 

There  remains  the  question  whether  the  aasessment  clause  in 
sec.  141  renders  it  necessarj?^  that  a  different  interpretation  be  put 
upon  the  words  in  sec.  137.  Sec.  138  in  Division  II.  of  Part 
X.  makes  provision  for  the  valuation  of  all  rateable  property* 
Then  follow  two  sections  giving  details  as  to  the  method  of 
making  this  valuation.  Then  in  Division  III.,  sec.  141,  there 
is  a  requirement  that  the  council  of  each  municipality  shall 
make  an  estimate  of  the  probable  expenditure  and  the  probable 
revenue  for  the  current  year,  and  then  that  they  shall  raise  the 
amount  required  "  by  an  assessment  and  rate  upon  all  rateable 
property  within  such  municipality."  I  pause  here  to  not-e  the 
word  "  all."  Then  follow  the  words  which  have  given  rise  to  the 
difficulty  in  the  Court  below,  "  assessing  the  same  at  nine-tenths 
of  the  fair  average  annual  rental  of  all  buildings  and  cultivated 
land  or  lands  which  are  or  have  been  let  for  pastoral,  mining,  or 
other  purposes,  whether  such  buildings  or  lands  are  then  occupied 
or  not,  and  at  the  rate  of  five  pounds  per  centum  upon  the  capital 
value  of  the  fee-simple  of  all  unimproved  lands,  such  average 
rental  and  capital  value  of  all  such  rateable  property  to  be  esti- 
mated by  valuers  as  is  hereinbefore  provided."  The  learned 
Acting  Chief  Justice,  at  p.  701,  puts  the  difficulty  thus — "It 
seems  to  me  that  we  may  take  the  view  either  that  this  section 
limits  the  term  *  rateable  property  *  in  sec.  137  to  the  property 
mentioned  in  sec.  141,  or  that  it  is  rateable  property,  but  not 
liable  to  assessment.  In  fact  we  are  not  asked  in  terms  whether 
the  property  is  rateable,  but  whether  the  defendant  company  are 
liable  to  pay  the  rates."  And  Mr.  Justice  Owen,  at  p.  703,  thus: 
—  *  But  the  difficulty  arises  under  sec,   141,  which  provides  for 
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assessment.     That  section  enacts  that  the  council  of  the  borough,   ^l-  C.  of  A. 

after  making  an  estimate  of  the  probable  expenses,  &c.,  shall 

raise  the  amount  so  estimated  by  an  assessment  and   rate  upon  bokough  of 

all  rateable  property  within  such  municipality."    Here  the  learned        '^-^^^ 

Judge  quotes  that  part  of  the  section  providing  the  method  of      Lukey. 

assessment,  and  then  proceeds — "  I  cannot  see  how  gas  mains  laid 

under  the  surface  of  roads  and  streets  can  come  under  the  w^ords 

*  buildings  and  cultivated  lands,  or  lands  which  are  or  have  been 

let  for  pastoral,  mining  or  other  purposes,'  or  how  roads  and  streets 

occupied  by  gas  mains  can  be  described  as  '  unimproved  lands.* 

In  my  opinion  gas  mains  laid  under  the  surface  of  a  road  or  street 

of  a  municipality  do  not  come  within  either  of  the  categories  of 

rateable  property  which  can  be  assessed.     If  that  is  so,  then  the 

words  in  sec.  137,  'lands,  tenements  and  hereditaments'  must 

have  a  meaning  limited  by  the  power  to  assess  in  sec.  141,  and 

must  be  held  to  be  such  lands,  tenements  and  hereditaments  as 

are  referred  to  in  sec.  141." 

In  construing  Statutes  the  first  duty  of  the  Court  is  to  ascertain, 
if  possible,  the  intention  of  the  legislature.  Now  in  this  Act  the 
legislature  has  expressed  three  times  in  forcible  language  its 
intention  that  all  rateable  property  shall  be  valued  and  i-ated. 
Sec  138  says — '*  The  council  of  each  municipality  shall  cause  a 
valuation  to  be  made  in  each  year  of  all  rateable  property  within 
such  municipality  by  two  competent  persons  to  be  styled  valuers." 
Sec.  141  provides  that  the  assessment  and  rate  shall  be  made  upon 
"all  rateable  property  within  such  municipality,"  and  towards 
the  end  of  the  main  part  of  the  section  the  same  words  "  all  such 
rateable  property  "  are  again  repeated  in  the  provision  for  the 
estimation  of  the  value.  That  being  the  expressed  intention  of 
the  legislature,  it  is  the  duty  of  this  Court  to  construe  the 
remaining  words  of  the  section  in  such  a  way  as  to  give  effect  to 
that  intention,  if  the  words  used  are  fairly  capable  of  being  so 
construed.  On  this  subject  I  refer  to  what  may  be  regarded  as 
perhaps  the  oldest  and  the  latest  statement  of  the  rule  to  be 
followed  in  such  cases.  I  quote  first  that  made  by  Sir  B.  Shower, 
in  A.D.  1688,  as  set  out  on  p.  117  oi  Hardcastle  on  Statutory  Law, 
3rd  ed. :  "  It  is  a  known  rule  in  the  interpretation  of  Statutes, 
that  such  a  sense  is  to  be  made  upon  the  whole  as  that  no  clause, 
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H.  C.  OF  A.  sentence,  or  word  shall  prove  superfluous,  void,  or  insignificant, 
^ ^       if  by  any  other  construction  they  may  be  all  made  useful  and 

Borough  of  pertinent."     The  word  "  all  "  used  in  the  Act  now  before  us, 
Glebe       must  therefore  not  be  made  "  superfluous,  void,  or  insignificant" 
LuKEY.      if  it  is  possible  to  avoid  making  it  so.      In  the  case  of  Salmon  v. 
Duncomhe,  before  the  Privy  Council  in  1886,  reported  in  11  A.C., 
627,  Lord  Hohhouse,  in  delivering  the  judgment  of  the  Committee, 
of  which  Lord    Watson  was  a  member,  said  (p.  634):- -"It  is, 
however,  a  very  serious  matter  to  hold  that,  where  the  intention 
of  a  Statute  is  clear,  it  shall  be  reduced  to  a  nullity  by  the  drafts- 
man's unskilfulness  or  ignorance  of  law.     It  may  be  necessary 
for  a  Court  of  Justice  to  come  to  such  a  conclusion,  but  their 
Lordships  hold  that  nothing  can  justify  it  except  necessity  or  the 
absolute  intractability  of  the  language  used.     And  they  have  set 
themselves  to  consider — first,  whether  any  substantial  doubt  can 
be   suggested   as   to  the  main  object   of   the  legislature ;   and, 
secondly,  whether  the  last  nine  words  of  sec.  1   are  so  cogent 
and  so  limit  the  rest  of  the  Statute  as  to  nullify  its  eflTect  either 
entirely  or  in  a  very  important  particular."     Taking  then  into 
consideration  this  principle,  that  all  the  words  used  are  to  have  a 
meaning  given  to  them  that  is  consistent  with  the  intention  of 
the  legislature,  and  having  regard  to  the   words   used  here  in 
particular,  I  confess  that  I  do  not  feel  very  much  difficulty.    It 
is  clear  to  my  mind  that  the  legislature  thought,  as  the  drafts- 
man thought,  that  they  had  divided  all  property  into  two  classes, 
one  class  to  be  valued  by  taking  its  fair  average  annual  rental,  and 
another  class,  comprising  all  land  as  to  which  this  would  not  be  a 
fair  basis  of  valuation,  to  be  valued  by  taking  the  capital  value 
of   the  fee  simple  as  the  basis.     It  is  said  by   the  defendants 
that  the  property  sought  to  be  rated  in  this  case  does  not  fall 
within  either  of  these  classes.      The  first  part  of  the  clause  de- 
scribes one  class  as  consisting  of  "all  buildings  and  cultivated  lands, 
or  lands  which  are  or  have  been  let  for  pastoral,  mining,  or  other 
purposes,  whether  such  buildings  or  lands  are  then  occupied  or 
not,"  and  the  other  class  as  "  all  unimproved  lands."     The  section 
is,  no  doubt,  inartiticially  drawn.     The  word  "  buildings "  must 
be  taken  to  include  the  curtilage  as  well,  although,   literally, 
it  means  only  the  actual  structure,  and,  consequently,  there  is  no 
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express  provision   at  all    for   rating  anything  but   the   actual    H-  ^'  ^^  ^' 
structure,  although  only  a  part  of  the  land  is  built  upon.     It  is  ^ 

plaia  that  the  legislature  thought  that  the  test  of  rateability  borouoh  ok 
should  be  whether  the  land  was,  or  was  not,  in  such  a  condition  as  ^'^^be 
to  be  likely  to  produce  revenue,  and  enumerated  what  it  regarded  Lokey. 
as  improvements.  All  other  lands  were  regarded  as  unimproved. 
Improvements  were  taken  to  be  buildings  or  cultivation  or  mining 
operations,  and  if  there  were  none  of  these,  the  land  was  regarded 
a)5  unimproved.  These  two  classes  were  intended  to  be  exhaustive 
and  to  comprise,  between  them,  all  lands.  That  being  the  inten- 
tion of  the  legislature,  I  look  at  the  subject-matter  of  this  case, 
and  I  see  no  difficulty  in  regarding  it  as  unimproved  land.  The 
argument  was  somewhat  obscured  by  sometimes  regarding  the 
subject-matter  as  the  hollow  space  within  the  pipes,  and  some- 
times as  the  surface  above  them.  Traces  of  this  mistake  are 
apparent  in  the  arguments  of  counsel  for  the  defendants  here,  and 
in  the  judgment  of  the  Court  below.  But  in  considering  the 
subject-matter  as  it  really  is,  it  may  be  worth  while  to  refer  again 
to  an  illustration  which  I  put  during  the  argument.  In  Western 
Australia  there  is  a  pipe  line  350  miles  in  length,  laid  to  convey 
water  to  Kalgoorlie.  The  pipes  are  laid  upon  the  surface  of  the 
soil,  and  are  covered  throughout  their  length  by  a  mound  of 
earth  two  or  three  feet  in  thickness.  Can  it  be  contended  that 
the  owners  of  these  pipes  are  not  in  occupation  of  a  strip  of  land 
350  miles  in  length  by  some  5  or  6  feet  in  width  ?  As  was  pointed 
out  in  the  case  Pimlico,  cfcc,  Trcwiway  Co,  v.  Oreemvich  Union, 
and  by  the  Privy  Councii^^in  the  case  of  the  Melbourne  Tratnway, 
&c.,  Co.  v.  Fitzroy,  (1901)  A.C.  158,  it  makes  no  difference  whether 
it  is  the  surface  or  land  a  foot  or  two  below  the  surface  that  is 
occupied.  There  can  therefore  be  no  difficulty  in  regarding  the 
land  on  which  the  pipes  lie  and  on  which  they  rest  as  being 
occupied,  though  there  may  be  some  apparent  but  not  real 
difficulty  in  regarding  the  space  inside  the  pipes  as  occupied  land. 
In  the  Kalgoorlie  instance  it  is  clearly  the  surface,  and  the  land 
underneath  it,  that  is  occupied.  That  being  so,  what  difficulty 
is  there  in  regarding  the  land  so  occupied  as  unimproved  land  ? 
There  may  be  some  difficulty  about  regarding  it  as  "  let "  land. 
But  if  it  comes  within  either  class  it  is  liable  to  be  rated.     It  is 
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H.  C.  OF  A.  therefore  not  necessary  to  decide  to  which  class  the  land  belongs, 
though  I  am  inclined  to  think  it  is  within  the  second.     We  have 

Borough  of  been  told  that  we  must  answer  this  question  in  order  to  decide  which 
Glebe  jg  ^j^^  proper  method  of  rating  this  class  of  property.  We  are  not, 
LuKEY.  however,  obliged  to  answer  it,  and  therefore,  as  the  question  only 
arises  incidentally,  and  as  it  is  not  necessary  for  the  purposes  of 
our  decision,  we  decline  to  answer  it.  Sec.  150  provides  that  "If 
any  person  thinks  himself  aggrieved  by  the  value  at  which  his 
property  has  been  assessed  for  any  year,  he  may "  .  .  .  . 
'*  appeal  against  such  assessment  to  two  or  more  justices  in  petty 
sessions "...."  and  such  justices  shall  have  power  to 
hear  and  determine  the  same,  and  to  award  such  relief  in  the 
premises  as  the  justice  of  the  case  may  require,  and  such  decision 
shall  be  final  as  regards  the  matter  of  such  appeal,  and  the  rate- 
book," .  .  "  shall  if  necessary  be  amended  in  accordance  with 
such  decision."  The  present  defendants  appealed  against  the 
assessment  in  question,  not  upon  the  ground  of  its  having  been 
made  on  a  wrong  basis,  but  on  the  ground  that  they  were  not 
liable  to  be  rated  at  all  in  respect  of  the  particular  property  in 
respect  of  which  the  assessment  was  made.  The  Supreme  Court  in 
Knight  v.  Municipality  of  Rockdale^  reported  in  20  N.S.W.LR. 
(Eq.),  at  p.  33,  held  that  the  decision  of  the  justices  was  final,  not 
only  as  to  the  value,  but  also  as  to  the  basis  of  assessment.  We 
are  invited  by  counsel  for  the  defendants  to  over-rule  that  decision, 
and  to  follow  the  case  Borough  of  North  Sydney  v,  Milson,  15 
N.S.W.L.R.,  bb,  I  content  myself  with  saying  that  having  care- 
fully considered  the  reasoning  in  the  judgments  of  A.  H.  Simpmii, 
C.J.  in  Eq.,  and  of  the  Full  Court  in  Knight  v.  MtinicipaliU/ 
of  Roclcdale,  it  entirely  commends  itself  to  me.  It  is,  therefore, 
imriiaterial  for  the  purpose  of  our  decision  whether  the  basis  of 
the  assessment  was  the  true  one  or  not.  I  may  remark,  however, 
though  it  is  not  necessary  to  this  judgment,  that  I  see  very 
little  difference  between  an  assessment  Imsed  upon  the  rental 
value  and  one  based  upon  the  capital  value.  If  the  rental  value 
is  t'he  basis,  it  is  to  be  taken  as  the  rent  that  a  hypothetical  tenant 
would  be  willing  to  pay  ;  if  the  capital  value  is  the  basis,  then, 
following  the  rule  laid  down  by  the  Court  of  Queensland,  it  i» 
to  be  taken  as  what  a  hypothetical  purchaser  would  give  for  the 
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property,  and  that  amount  would,  I  suppose,  be  estimated  on  con-    H-  C.  of  A. 

sideration  of  the  return  that  such  land  would  be  likely  to  bring  to 

its  owner  in  the  shape  of  rent.  Borough  of 

For  these  reasons  I  think  that  the  property  of  the  defendant  Glebe 
clearly  falls  within  the  definition  of  rateable  property,  in  the  Lukey. 
MiLnicipalities  Act ySind  that  there  is  nothing  in  sec.  141  conferring' 
exemption  upon  it  or  cutting  down  the  effect  of  the  previous 
sections.  I  hold,  therefore,  that  the  property  is  rateable,  and  that 
judgment  should  have  been  entered  for  the  plaintiff  for  £2,700, 
the  amount  agreed  by  the  special  case. 

Barton,  J.,  concurred. 

O'Connor,  J.  I  am  of  the  same  opinion.  I  would  like  to  add 
a  few  words  as  to  the  construction  to  be  put  upon  sec.  141.  It 
would  be  quite  impossible  to  construe  it  in  such  a  way  as  to  carry 
out  the  intention  of  the  framers  of  the  Act  that  all  rateable 
property  should  be  assessed,  if  the  restricted  meaning  contended 
for  is  given  to  the  words  "  unimproved  lands."  It  appears  to  me 
that  it  was  contemplated  that  whatever  was  rateable  property 
should  be  included  in  the  two  classes  mentioned,  and  there  is  only 
one  way  of  reading  tiie  Act  so  as  to  include  them.  I  may  refer 
again  to  an  illustration  which  was  used  during  the  course  of  the 
case.  Take  the  case  of  a  paddock  within  a  municipality.  It 
has  been  cleared,  with  wells  sunk  and  dams  built  upon  it,  with 
the  result  that  the  owner  is  able  to  occupy  it  very  profitably.  If 
.we  take  the  narrow  meaning  placed  upon  the  word,  that  is  not 
"unimproved"  land.  It  has  no  buildings  upon  it,  and  is  not 
cultivated  land.  Therefore,  unless  it  comes  within  the  class 
"unimproved  land"  it  is  not  rateable.  To  hold  that  there  is  an 
omission  of  this  class  of  land  would  mean  the  loss  of  a  very 
large  amount  of  revenue  to  municipalities.  Such  a  case  must 
have  been  within  the  contemplation  of  the  Legislature,  and  it 
could  not  have  been  intended  that  a  very  large  quantity  of 
valuable  lands  of  this  kind  should  be  exempt  from  municipal 
taxation  if  within  the  boundaries  of  a  municipality.  Apparently 
there  are  only  two  kinds  of  improvement  to  land  contemplated  by 
sec.  141 — by  buildings  and  by  cultivation.     If  the  narrow  inter- 
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H.  C.  ofA.  pretation   of  "unimproved  lands"  is   to   be   adopted,  all  lands 


1904. 


improved  in  other  ways  would  be  free  from  rates — a  result  which 

— » — 

BoRoraHOF  is  inconsistent  with  sec.  137.  To  give  effect  to  the  Act  as  a  whole 
tlebe  gome  more  extended  meaning  must  be  attached  to  the  word 
LuKEY.  "  unimproved  "  as  used  in  the  section.  The  natural  and  obvious 
meaning  of  "  unimproved  lands  "  in  that  section  is  "  lands  not 
improved  by  building  or  by  cultivation."  The  only  kinds  of 
land  that  are  to  be  classed  as  improved  lands  are  those  im- 
proved as  specified  in  the  first  part,  and  all  others  are  to  be 
regarded  as  "  unimproved."  That  seems  to  me  to  be  the  proper 
construction  to  put  upon  the  section,  and  that  construction 
brings  this  class  of  lands  under  it  and  makes  it  rateable  property. 
I  express  no  opinion  on  the  question  whether  the  word  Met" 
covers  a  case  of  this  kind.  That  has  not  been  fully  argued  before 
us,  but  I  am  disposed  to  think  that  it  would  not.  It  appears  to 
me  that  if  this  is  rateable  property  we  are  precluded  from 
inquiring  whether  it  has  been  placed  in  the  proper  class  or  not 
On  that  point  we  are  concluded  by  the  decision  of  the  magistrate. 
I  concur  in  the  opinion  of  the  Chief  Justice  as  to  the  decision 
in  the  cvise  Knight  v.  Municipality  of  Rockdale.  I  think  that 
the  magistrate's  decision  is  final. 

Appeal  allowed.  Judgment  of  the  Supreme 
Court  reversed ;  the  first  question  in  the 
special  case  answered  in  the  affi^mtaiive, 
and  judgment  entered  for  the  plain  tips 
for  £2,700  with  costs  of  the  action :  The 
respondent  to  pay  the  costs  of  appeal: 
The  amount  of  security  deposited  to  f>e 
returned. 

Attorney  for  the  appellants, ,/.  W.  S.  Lucas. 
Attorneys  for  the  respondents,  Allen,  Allen  &  Hemsley. 


1CL.R.]  OF  AUSTRALIA.  181 


Respondents. 
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RICHARD  CLANCY Appellant  ; 

AND 

BUTCHERS'    SHOP     EMPLOYES    UNION,! 
JAMES    JOHN     NEWS    SECRETARY, 

AND 

THE  PRESIDENT  AND  MEMBERS  OF 
THE  COURT  OF  ARBITRATION,  NEW 
SOUTH  WALES 

ON    APPEAL    FROM     THE    SUPREME    COURT    OF 

NEW    SOUTH   WALES. 

Infln^frifi/  Arhif ration  Act  (Xo.  59  of  1901),  .««.  2,  13,  15,  26,  28,  S2—InduMrial  h.  C.  of  A. 
nfp'f  fment — InduitfricU  matter-  Industry  —  Work  done  or  to  he  done — Jurisdiction  j  904 

0/  Arlntratioji  Court — Excess  of  jurisdiction— Prohibition — Shops— Honrs  of         v«^, — ' 
dotfing — Keeping  ojjen  after  hour  agretd  upon — Early  Closing  Act  {Xo.  ,38  of  March  18,21, 
1899),  s.  1.  22,  28. 


Notwithstanding  sec.  32  of  the  Industrial  Arbitration  Act  prohibition  will 
lie  to  the  Court  of  Arbitration  from  the  Supreme  Court  if  it  exceeds  its  jurisdiction.      Barton  and  ' 


Ex  jtarie  the  Caterers  and  Restaurant  Keepers  A»sociation,  (1903)  3  S.R. 
(N.S.W.),  19,  so  far  as  it  decided  that  prohibition  would  lie  to  the  Court  of 
Arbitration,  approved. 

The  term  **  industrial  matters,"  In  sec.  2,  includes  only  matters  that 
directly  affect  the  work  actually  done  or  provided  by  the  employer  to  be  done  by 
the  employe,  or  that  relate  to  the  mutual  rights  and  privileges  of  employer  and 
employ^.  It  does  not  extend  to  all  matters  that  indirectly  affect  or  relate  to  an 
industry. 

The  control  or  regulation  of  an  employer's  business  after  the  hour  at  which 
the  employes  have  left  the  place  of  employment  for  the  day,  as  by  making  him 
close  his  shop  to  the  public,  is  not  an  **  industrial  matter  "  within  the  meaning  of 
sec.  2,  and  it  does  not  become  one  by  being  treated  as  such  in  an  agreement  made 
between  an  union  of  employers  and  an  union  of  employes  for  the  purpose  of  settling 
an  industrial  dispute. 


O'Connor,  J  J. 
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H.  C.  OF  A.  The  Court  of  Arbitration  has  no  jurisdiction  to  make  an  award  or  to  enforce 

1904.         an  agreement  dealing  with  matters  that  do  not  come  within  the  definition  of 

' — < — '         **  industrial  matters  '*  in  sec.  2. 

CJla  vcy 

^\  Decision  of  the  Supreme  Court,  (1903)  3  S.R.  (N.S.VV.),  592,  reversed. 

BCTCHERS* 

Shop  ,  APPEAL  from  a  decision  of  the  Supreme  Com-t,  (1903)  3  S.R, 

Union,       (N.S.W.),  592. 

News  The  appellant  was  a  member  of  the  Master  Butchers  and  Live 

ajTd  THE '  8^"^^^  Buyers  Association,  an  industrial  union  registered  under 

President    the  Industrial  Arbitration  Act  1901.     Some  time  before  Feb- 

AND 

Members  of  ruary,   1903,  a  dispute  arose  between  the    association  and  the 

THE  Court  cw 

Arbitra-  respondent  union,  which  was  also  registered  under  the  Act,  with 
TioN,  ^.s.W.  regard  to  the  conditions  and  terms  of  employment  in  the  trade. 
This  dispute  having  been  referred  to,  and  being  pending  in,  the 
Court  of  Arbitration,  an  agi*eement  purporting  to  be  an  industrial 
agreement  under  the  Act  was  entered  into  between  the  respondent 
union  and  the  association  covering  all  the  points  in  dispute,  and 
this  agreement  was  subsequently  made  an  award  of  the  Court  of 
Arbitration,  and  made  a  common  rule,  binding  upon  the  appellant 
and  all  other  persons  engaged  in  the  trade  within  a  certain  area 
While  the  reference  to  the  Court  was  pending,  the  appellant  sent 
in  his  resignation  to  the  secretary  of  his  association,  but  tliis  was 
treated  as  having  no  eftect,  by  virtue  of  sec.  9  of  the  Act 
Clause  4  of  the  agreement  provided  that  "  all  shops  close  at  o  p.m. 
on  Mondays,  Tuesdays,  Thursdays  and  Fridays;  at  1  p.m.  on 
Wednesdays,  and  at  9  p.m.  on  Saturdays."  Many  other  matters 
were  dealt  with  in  other  clauses  of  the  agreement,  but  no  penalty 
was  fixed  for  a  breach  of  any  of  the  terms  or  conditions  by  the 
parties.  The  Court  of  Arbitration,  however,  in  the  award  which 
adopted  and  embodied  the  agreement,  and  made  it  a  common  rule, 
directed  that  certain  penalties  should  be  paid  for  breach  of  the 
award  by  any  person  upon  whom  it  wa«  made  binding,  and  pro- 
vided procedure  for  the  recovery  of  the  penalties.  In  the  case  of 
a  breach  by  members  of  the  Masters'  Association  the  penalty  was 
to  be  a  sum  not  exceeding  £5,  to  be  paid  to  the  respondent  imion. 
or  to  its  registered  officer.  On  3rd  June,  1903,  a  summons  was 
taken  out  by  the  respondents  calling  upon  the  appellant  to  show 
cause  before  the  Arbitration  Court  why  he  should  not  pay  a 
penalty  of  £5  for  a  breach  of  the  award,  in  that  he  had  contravened 
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clause  4  of  the  agreement  embodied  in  the  award  by  keeping  his  H.  C.  of  a. 
shop  open  until  9.30  p.m.  on  a  Saturday.     The  summons  came  on 

for  hearing  before  the  Court  on  27th  July,  and  it  was  contended  Clancy 

on  behalf  of  the  appellant  that  the  Court  had  no  jurisdiction  to  batchers* 

enforce  the  award,  in  that  it  limited  the  right  of  a  butcher  to  ^"^p  , 

keep  his  shop  open  within  the  limits  of  time  allowed  by  the  Early  Union, 

L^wl})g  Act  of  1899,  and  that  the  matter  dealt  with  in  clause  4  Nkws 

of  the  agreement  upon  which  the  award  was  based  was  not  an  Secretary, 

*^  ^  AND  THK 

industrial  matter,  and  the  Court  had  jurisdiction  in  reference  to    President 
industrial  matters  only.     Under  the  Early  Closing  Act  the  time  Members  of 
at  which  the  appellant  was  bound  to  close  his  shop  on  Saturday  ^^rbJtra-^^* 
was  10  p.m.     On  4th  August  the  President,  Cohen,  J.,  delivered  "on,  N.S.W. 
judgment  imposing  a  penalty  of  £2  10s.  in  respect  of  each  breach, 
with  costs,  to  be  paid  by  a  certain  date  to  the  respondent  News. 

On  10th  August,  1903,  a  Rule  Nisi  was  obtained  by  the  appellant 
for  a  prohibition  restrainmg  the  respondent  union  and  the  mem- 
bers of  the  Arbitration  Court  from  further  proceeding  upon  the 
order  of  4th  August  iniBicting  the  penalty  upon  the  appellant,  on 
the  grounds  (1)  that  the  order  of  4th  August  and  the  award  of 
3rd  February,  1903,  dealt  with  a  matter  that  was  not  an  industrial 
matter ;  ( 2)  that  the  order  and  award  were  in  coniBict  with  the 
Early  Closing  Act  of  1899. 

On  6th  November  the  Supreme  Court  (consisting  of  Stephen, 
A.C.J.,  Owen,  J.,  and  Pring,  J.),  heard  argument  on  the  motion  to 
make  the  Rule  absolute,  and  on  4th  December  delivered  judgment 
discharging  the  Rule  Nisi  with  costs,  (Pri'j?^,  J.,  dissenting).  The 
judgments  are  reported  in  (1903)  3  S.R.  (N.S.W. ),  592. 

The  Supreme  Court  had  held  in  a  previous  case — Ex  paHe 
Caterers  and  Restaurant  Keex>er8  Association,  (1903)  3  S.R. 
(X.S.W.),  19 — that  prohibition  would  lie  to  the  Court  of  Arbitra- 
tion if  it  acted  in  excess  of  jurisdiction,  and  the  point  was  therefore 
not  raised  before  the  former  Court  in  this  case. 

Gordon,  K.C.  {Wade  with  him),  for  appellant.  The  Court  of 
Arbitration  had  no  jurisdiction  to  make  the  order  complained  of. 
It  has  jurisdiction  only  to  deal  with  "  industrial  matters "  as 
defined  by  sec.  2,  and  the  matter  dealt  with  in  clause  4  of  the 
J^eement  does  not  come  within  that  definition.      The  President 


184  HIGH   COURT  [1904. 

H.  C.  OF  A,  of  the  Court  virtually  decided  that  it  was  not   an    industrial 

^^^'        matter.     In  his  judgment,  at  page  388,  he  expressed  the  opinion 

Ci^NCY      ^^^^  ^he  provisions  of  the  Act  "  covered  every  condition  of  employ- 

,,    ^'-      ,     ment  which  mutually  and  directiv  affects  the  relation  of  employer 
Botchers  j  ./  r    *^ 

Shop  ,     and  employed,"  and  proceeded  to  say,  "  Speaking  for  myself,  I  am 
Employes  ,_  .  _  i        ^    ,-  ^«»    ^    j     -i?     i 

Union,      unable  to  see   how  these  mutual  relations  are  anectea,  it  the 

News"^  employe  is  released  from  work  whilst  the  shop  in  which  lie  is 
Secretary,  employed  may  be  open."     In  that  view,  the  matter  could  not  be 

ANDTUE  ^       "  "^  ^        ^         , 

President  made  a  common  rule  binding  upon  all  master  butchers.  But  he 
Members  of  thought  that  this  case  was  put  on  a  different  footing  by  the  fact 
theCourt  OF  |.]-^^^  ^1^^  appellant  was  a  party  to  an  agi-eement  by  which  he  gave 
TioN,  N.S.W.  up  certain  rights,  and  it  would  seem  that  the  real  reason  for  liis 
decision  enforcing  the  award  was  that  he  regarded  the  proceeding 
rather  as  the  enforcement  of  an  agi'eement  than  of  a  common  rule. 
As  to  that,  it  is  submitted  that  the  appellant  was  not  an  assenting 
party,  because  he  sent  in  his  resignation  before  the  award,  and 
though  sec.  9  of  the  Act  rendered  his  resignation  ineffectual,  the 
award  wtis  really  made  in  invititm.  At  any  rate,  he  was  not  a 
member  at  the  time  of  the  breach.  But,  apart  from  this,  he  could 
not  be  bound  by  an  agreement  or  award  dealing  with  matters  over 
which  the  Court  had  no  jurisdiction.  If  the  award  was  in  excess  of 
jurisdiction,  the  fact  that  appellant  was  a  party  to  the  agreement 
upon  which  the  award  was  based  can  make  no  difference  in  this 
case.  The  penalty  was  claimed  in  respect  of  the  breach  of  an 
award,  as  is  clear  from  the  summons  and  the  accompanying 
affidavit,  but  the  decision  of  the  Arbitration  Court  was  based 
upon  the  fact  that  appellant  was  a  party  to  the  agreement.  But 
the  Court,  upon  that  summons,  had  no  jurisdiction  to  deal  with 
anything  except  a  breach  of  the  award.  Therefore,  whether  the 
agreement  was  enforceable  by  that  Court  or  not  (and  in  this  con- 
nection it  is  noticeable  that  there  was  no  provision  in  the  agi-c^enient 
for  any  penalty  for  breach  of  the  conditions),  if  the  award  was  in 
excess  of  jurisdiction  no  order  could  be  made  imposing  penalties 
for  its  breach,  and  the  appellant  is  entitled  to  a  writ  of  prohibition. 
I  contend  that  the  subject-matter  of  clause  4  of  the  agreement  is 
not  an  industrial  matter,  and  that,  therefore,  the  Court  had  no 
jurisdiction  to  deal  with  it  in  any  way,  and  certainly  not  to  make 
it  part  of  an  award  and  enforce  it  against  the  appellant.     In 
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Sylvesters  Case,  reported  in  (1903)  A.R.,  385,  the  President  held   H.  C.  of  a. 

that  this  matter  could  not  be  made  the  subject  of  a  common  rule, 

and  his  ludcrinent  in  this  case  shows  that  he  was  even  then  of  the      ^ 
...  Clancv 

opinion  that  it  was  not  an  industrial  matter,  for  he  says  that  f. 

Bcttchkrs' 
masters  who  ate  membera  of  the  association  will  be  bound  by  the      shop  , 

award  making  the  clause  a  common  rule,  but  that  those  who  are      y^J^^  *^ 

not  members  will  not  be  bound,  and   will  be  able  to  keep  their  James  John 

■  .  Nkws 

shops  open  till  6  p.m.,  the  hour  allowed  by  the  Early  Closi  ng  Act.   Secrktary, 

AND  THV 

[O'Connor,  J. — The  question  whether  the  appellant  is  bound  by    president 

the  afireement  or  not  depends  upon  whether  the  parties  to  it  had  .,    ^^^ 

^  ^  .  .  .  .  .       Members  of 

authority  to  bind  him,  and  they  onlj"  have  authority  to  bind  him  the  Court  of 

*  ^RBITRA- 

upon  an  industrial  matter.]  tion,  N.S.VV. 

The  whole  case  turns  upon  that.  In  considering  the  meaning 
of  tlie  term  "  industrial  matters  "  I  refer  first  to  sec.  13  of  the  Act. 
That  section  shows  the  meaning  of  the  words  "  industrial  agree- 
ment," that  it  is  an  "  agreement  in  writing  relating  to  any 
industrial  matters."  Clearly  therefore  no  other  matters  may  be 
made  the  subject  of  an  industrial  agreement.  Sec.  2  defines 
"  industrial  matters  "  as  "  matters  or  things  affecting  or  relating 
to  work  done  or  to  be  done,  or  the  privileges,  rights  or  duties  of 
employers  or  employes  in  any  industry,"  with  certain  exceptions, 
and  continues,  *'  includes  all  matters  relating  to  (a)  wages,  allow- 
ances," &c. ;  "  (6)  the  hours  of  employment,  sex,  age,"  &c. ;  "  {c) 
the  employment  of  children,"  &c.  This  clause  does  not  come 
within  any  of  these  groups.  If  it  provided  that  the  shops  were 
to  be  shut  at  9  p.m.,  only  so  far  as  the  employes  are  concerned,  it 
might  come  within  the  definition,  but  tlie  clause  does  not  say  that, 
and  even  if  it  had  said  so  there  was  no  allegation  or  any  evidence 
that  employes  were  in  the  shop  after  that  hour.  On  the  other 
hand,  taking  the  clause  to  mean  what  it  says,  that  shops  are  to 
be  closed  whether  employes  are  kept  there  or  not,  it  is  not  an 
industrial  matter  within  the  meaning  of  the  Act.  Such  a  matter 
must  have  some  reference  to  the  mutual  relationship  of  employer 
and  employe.  The  definition  of  "  industry  "  in  the  same  section 
further  strengthens  this  contention.  After  the  relation  of  employer 
and  employ^  has  ceased  to  exist  it  cannot  be  said  that  the  *'  work 
iu  the  industry  "  as  there  defined,  continues,  and  therefore  the 
Court  has  no  jurisdiction  to  interfere  with  the  actions  of  employer 
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H.  C.  OP  A.  or  employ^  after  that  time.     Otherwise  it  would  be  possible  for 

the  Court  to  prevent  an  employer  from  doing  anything  at  all  in 

Clancy      his  business  after  hours,  even  with  his  shop  shut.     The  whole 

BuTCHKRs*    Purview  of  the  Act  is  the  regulation  of  the  actual  conditions  of 

Shop  ,     employment  and  the  relationship  of  employer  and  employ^  as 
Employes  *  .  j.  j.     ^  r    ^ 

Union,       such. 

^*Nkws^^      [Griffith,  C.J. — The  learned  President  apparently  thought 
Secretary,   ^j^q^^  ^j^jg  ^o^g  jjq^  q^  matter  which  could  have  been  made  the 

AND THE 

President    subject  of  a  common  rule.] 

AND 

Members  OF  That  is  clear  both  from  his  judgment  in  this  case  and  in 
'"'arbitrJ.''''  Sylvester's  Case  (1903,  A.R,  390).  In  the  latter  case  he  held  that 
TioN.  N.S.W.  although  there  was  a  common  rule,  Sylvester  was  not  bound  by  it, 
because  he  had  not  been  a  party  to  the  agreement.  As  far  as  the 
rights  under  the  agreement  are  concerned,  whatever  they  were, 
they  were  not  within  the  jurisdiction  of  the  Arbitration  Court. 
Sec.  26  strictly  limits  the  Court's  jurisdiction  to  industrial  matters, 
and  by  sec.  32  there  is  no  appeal  from  its  decisions  if  acting  within 
its  jurisdiction.  Sec.  37  provides  that  there  can  be  no  common 
rule  except  as  to  industrial  matters.  The  Supreme  Court  really 
decided  against  the  appellant  on  the  ground  of  agreement,  as 
appears  from  the  judgment  of  Owen,  J.,  1903,  3  S.R.  (N.S.W.), 
592,  at  p.  596. 

[Barton,  J. — A  person  may  bind  himself  by  an  agreement  and 
be  liable  in  some  way  for  a  breach  of  that  agreement  in  some 
Court  or  other,  but  unless  the  particular  undertaking,  of  which 
enforcement  is  sought,  is  an  industrial  matter,  the  Court  of 
Arbitration  has  no  jurisdiction  to  enforce  it  against  him.] 

[O'Connor,  J. — The  ground  of  this  decision  seems  to  be  that, 
though  this  is  not  strictly  an  industrial  matter,  still  the  parties 
treated  it  as  such  on  the  ground  that  the  quantum  of  work  for 
the  employes  might  be  affected  by  it,  and  that,  therefore,  it  does 
relate  to  work  done  or  to  be  done  in  an  industry.] 

That  is  practically  allowing  the  parties  to  extend  the  jurisdic- 
tion of  the  Court  by  agreement.  That  cannot  be  done.  There 
are  many  matters  which,  in  some  way,  affect  an  industry,  but  are 
not  within  the  definition  of  industrial  matters.  That  definition 
only  includes  matters  which  affect  or  relate  to  the  industry  in 
certain  ways,  and  clause  4  does  not  come  within  that  class,    A 
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consideration  of  the  scope  and  intention  of  the  whole  Act  shows  H-  ^-  ^^  ^• 

clearly  that  it  was  never  intended  to  give  the  Court  jurisdiction       ^^^ 

to  make  awards  which  would  interfere  with  the  businesses  of      Clancy 

employers   beyond    the    extent    necessary    for   the   purpose   of    batchers' 

regulating  their  relations  with  their  employes.  ^  ^^'^^  ' 

°  **  ^    *^  Employes 

Union, 
TAMVft  Tout*? 

Piddington.ior  the  respondent  union  and  J.J.  News.    Prohibition       News 
will  not  lie  from  the  Supreme  Court  to  the  Court  of  Arbitration.  ^'^.^JT.i^' 
We  relv  on  sees.  32  and  41.     These  sections  make  it  clear  that  the    President 

"  AND 

legislature  intended  that  the  Court  of  Arbitration  should  be  inde-  Members  of 
pendent  of  the  other  Courts  of  the  realm.    The  former  can  only  be    arbitra- 
taken  to  mean  that  the  legislature  took  the  risk  attached  to  the  '^^®^»  N.S.W. 
establishment  of  a  Court  responsible  to  nobody  but  themselves. 
Although  the  words  in  the  first  part  of  the  section  that  "  proceed- 
ings in  the  Court  shall  not  be  removable  to  any  other  Court  by 
certiorari  or  otherwise,"  have  been  held  not  to  oust  the  jurisdic- 
tion of  the  superior  Court  to  issue  a  writ  of  prohibition  where  the 
statutory  Court  has  acted  in  excess  of  or  without  jurisdiction, 
there  are  words  used  later  on  in  the  section  which  are  new  and 
never  have  been  used  in  any  Statute.     These  words  must  be  given 
their  full  meaning,  and  that  cannot  be  done  if  the  Court  holds  that 
prohibition  will  lie. 

[Griffith,  C.J. — Suppose  the  Court  entertained  an  action  for 
defamation  ?] 

That  would  be  an  extreme  case.  It  must  be  assumed  that  the 
CJourt  would  not  attempt  to  wilfully  transgreas  the  limits  of  its 
jurisdiction.  It  is  essential  that  a  Court  dealing  with  such  matters 
as  come  before  the  Arbitration  Court  should  not  be  subject  to 
prohibition.  The  delay  of  appeals  would  interfere  too  seriously 
with  the  businesses  concerned  in  its  decisions. 

[Barton,  J. — But  surely  there  must  be  some  way  of  preventing 
it  from  arrogating  to  itself  the  jurisdictions  of  all  other  Courts.] 

In  the  Caterers'  Case,  (1903)  3  S.R.  (N.S.W.),  19,  the  Acting  Chief 
Justice,  in  holding  that  prohibition  would  lie,  made  a  distinction 
between  preventing  the  Court  from  making  an  order  and  attack- 
ing an  order  already  made.  The  legislature  could  not  have  used 
words  more  appropriate  for  conferring  upon  the  Court  absolute 
independence  of  the  control  of  all  other  Courts.  Sec.  39  even 
gives  it  power  over  other  Courts. 
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H.  C.  OP  A.       [Griffith,  C.J. — On  your  view,  what  is  there  to  prevent  that 

Court  from  going  so  far  as  to  stay  proceedings  in  the  Supreme 

Clancy       Court  ?] 

BuTciiERa'        That  is  very  unlikely,  and,  whatever  risk  there  is,  the  legislature 

Shop  ,     has  restricted  to  six  years,  when  the  Court  expires  by  effluxion  of 
Employes       .  J  ^  r  j 

Union,       time.     The  word  "  challenged  "  has  no  technical  meaning,  but  I 

James  John  i       i  <•       ^^ 

News       contend  tor  its  common  meanmg. 

^  A^THK^*       [O'Connor,  J.— Must  it  not  be  taken  that  in  the  case  of  all  these 
President    words  there  is  an  implied  limitation  that  the  Court  keeps  within 
Members  of  its  jurisdiction  ?] 

•^*Arb?tra-^^  ^y  ^^^^  section,  the  legislature  has  declared  its  intention 
TioN,  N.S.W.  clearly.  It  has  power  to  control  the  jurisdiction  of  the  Supreme 
Court,  and,  therefore,  to  appoint  a  statutory  Court,  which  the 
Supreme  Court  shall  not  prohibit.  If  the  words  used  here  do 
not  effect  this,  no  words  ever  can  do  so.  To  apply  for  a  writ  of 
prohibition  is  to  "  call  in  question  "  within  the  meaning  of  the 
section.  They  are  not  technical  words,  and  must  have  their 
natural  meaning.  On  the  appellants'  contention  the  words  are 
superfluity.  Words  in  a  Statute  are  not  to  be  treated  as  super- 
fluous unless  it  is  perfectly  clear  that  they  are.  Again,  that  a 
writ  of  prohibition  should  lie  to  the  Court  is  inconsistent  with 
sec.  41.  Under  that  section  the  Court  may  issue  a  mandamus  or 
prohibition  to  the  Registrar  of  the  Court.  The  result,  therefore, 
might  be  that  the  Supreme  Court  could  issue  a  prohibition  directed 
to  the  Court  of  Arbitration  and  Registrar,  to  prohibit  them  from 
doing  a  certain  thing,  and  at  the  same  time  the  Court  of  Arbitra- 
tion could  issue  a  mandamus  to  its  Registrar  commanding  him  to 
do  that  very  thing.  There  would  then  be  a  conflict  of  authority. 
It  cannot  be  supposed  that  the  legislature  intended  that  such  a 
conflict  as  this  should  be  possible. 

[Griffith,  C.J. — Is  there  any  judicial  duty  imposed  upon  the 
Registrar  that  would  make  prohibition  applicable  ?] 

Yes,  by  sees.  4  and  8.  In  R.  v.  Whitinarsh,  14  Q.B.,  803 ;  15 
Q.B.,  600,  mandamus  was  issued  to  the  Registrar  of  a  company  to 
compel  him  to  register  shares.  [On  this  point  he  referred  also  to 
Shortt  on  Mandamus  and  Prohibition,  1887  ed.,  p.  256]. 

[O'Connor,  J. — But  there  would  still  be  the  same  question  of 
jurisdiction.  If  the  matter  was  outside  the  jurisdiction  of  the 
President,  his  writ  would  be  futile.] 


I  C.L.R.]  OF  AUSTRALIA.  189 

Again,  from  the  policy  of  the  Act  shown  in  the  preamble  and  H-  C.  of  a. 
sec.  34,  it  is  clear  that  the  legislature   intended  to   make  the 
Court  independent.     The  intention  was  to  put  an  end  to  the      Clancy 

natural  right  to  strike  or  lockout,  and  for  that  to  substitute  the  batchers' 

arbitrament  of  the  Court  as  the  only  way  to  secure  industrial        Shop  , 

Employes 
peace.     That  peace  can  never  be  secured  if  the  Court's  decision       Union, 

<can  be  attacked.     The  delay  that  would  inevitably  follow  other-    ^^nrws^^ 
wise  would   defeat   the   intention   of   the   Act   by   making   all   Secretary, 

•^  ^  AND  THE 

uncertain.     A  single  Judge  may  make  an  order  for  prohibition    President 

AND 

at  any  time,  and  he  might  make  such  an  order  and  compel  the  Members  op 
parties  to  wait  until  the  Full  Court  could  review  his  decision, "  a^'It^.'"'' 
and  in  the  meantime  the  people  concerned  would  be  uncertain  as  '^^^^^  N.S.W. 
to  their  position.     This  might  be  disastrous  to  business. 

[Barton,  J. — It  may  be  admitted  that  the  policy  of  the  Act 
was  to  protect  the  Court  from  interference  in  dealing  with  all 
matters  entrusted  to  it,  but  what  is  there  in  the  Act  to  show  that 
power  was  given  to  it  over  anything  but  industrial  matters  ?  ] 

They  are  given  power  to  decide  what  are  industrial  matters. 

[Barton,  J. — Then  no  line  can  be  drawn  round  their  juris- 
diction.] 

That  is  a  risk  that  the  legislature  has  deliberately  taken.  A 
Supreme  Court  Judge  is  made  President  of  the  Court.  There  is 
no  precedent  of  a  prohibition  to  a  Supreme  Court  Judge,  except 
Ex  parte  Cowan,  3  B.  &  Aid.,  123. 

[Griffith,  C.J. — Yes.  In  England  it  has  been  the  practice  for 
years  to  issue  prohibition  to  the  Railway  Commissioners,  one  of 
whom  is  a  Judge  of  the  High  Court  of  Judicature.] 

[Barton,  J. — The  appointment  of  a  Supreme  Court  Judge  is 
merely  for  the  purpose  of  securing  a  fit  and  proper  person.] 

[O'Connor,  J. — As  soon  as  appointed  he  loses  his  identity  as  a 
Judge  and  becomes  President  of  the  Court.] 

On  the  main  point.  This  is  an  industrial  matter,  and  can  be 
made  the  subject  of  industrial  agreement.  So  long  as  it  affects 
one  side,  employer  or  employe,  in  relation  to  their  work,  it  is 
immaterial  whether  it  concerns  the  other  side  in  that  way.  A 
master  has  the  right  or  privilege  by  Common  Law  to  carry  on 
his  business  as  long  as  he  pleases.  As  was  put  by  Cohen,  J.,  the 
masters  gave  up  this  right  which  the  Early  Closing  Act  had 
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H.  C.  OF  A.  allowed  them,  of  keeping  shops  open  until  6  p.m.,  and  so  it  must 

be  taken  to  be  a  matter  affecting  their  industry. 

Clancy  [GRIFFITH,  C.J. — But  surely  the  matter  must  be  one  affecting 

^     ^-     ^,    the  mutual   relationship   of   employer   and    employ^,    not    one 

Shop  ,     affecting  one  side  only.] 
Employes  mi  •  /y»      •        i      i      -  i  t* 

Uniox,  The  agreement  stamps  it  a,s  a  matter  affecting  both  sides.    But 

^^Kws"''  assuming  for  the  moment  that  it  is  not  an  industrial  matter  in 
Secretary,    itself,  it  is  made  so  bv  the  agreement.     There  are  mutual  con- 

ANDTHE  ,  ^  to 

President    cessions,    and     the     masters     get    an    exchange   of    something 

AXD 

Members  OF  ^^^^  ^^  industrial  for  something  that  in  itself  might  be  extra- 
^^ArbitrI-^*"  industrial ;  but  the  fact  of   its  being  the  subject  of  agreement 
TioN,  N.S.W.  is  proof  that  it  is  in  the  nature   of   an   industrial  matter.  It 
is  part  of  the  consideration,  and  bears  upon  the  industry. 

[Griffith,  C.J. — But,  if  it  is  only  by  virtue  of  the  agreement 
that  it  becomes  an  industrial  matter,  how  can  the  appellant  be 
bound,  since  the  union  have  only  authority  to  bind  him  upon 
matters  that  are  industrial,  and  have  no  authority  to  embrace  any 
other  matters  in  the  agreement,  so  as  to  make  them  "  industrial."] 
The  unions  regard  closing  of  shops  as  an  industrial  matter,  and 
who  is  to  say  that  they  are  wrong  ?  In  New  Zealand  that  view  ivS 
taken,  and  that  was  the  basis  of  the  decision  in  In  re  Sylvester, 
(1903)  A.R.,  390.  The  bulk  of  the  agreement  dealt  with  matters 
admittedly  industrial,  and  the  inclusion  of  others  does  not  make 
the  whole  invalid.  It  is  sufficient  that  the  consideration  for  the 
concession  is  industrial.  There  is  nothing  to  restrict  agreements 
absolutely  to  industrial  matters.  Moreover,  the  union  is 
negotiating  as  the  agent  of  the  members,  and  therefore,  when 
acting  in  their  interests  can  bind  them  even  upon  matters  outside 
their  express  authority.  But  apart  from  the  agreement  the 
closing  of  shops  is  an  industrial  matter  in  itself  in  this  way.  If 
the  conditions  of  trade  are  made  uniform  it  is  possible  for 
employers  as  a  whole  to  give  better  terms  to  employes  as  a 
whole  ;  see  Ex  parte  Walker,  (1903)  A.R.,  207.  So  if  there  is  a 
restriction  upon  some  butchers  from  keeping  their  shops  open 
after  5  p.m.,  the  Court,  on  the  ground  that  the  whole  trade  must 
be  affected,  and  in  order  to  prevent  othera  who  are  not  subject 
to  this  restriction  from  profiting  by  the  lass  of  those  who  are, 
and  so  defeating  the  whole  purpose  of  the  arrangement,  may  deal 
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i\ith  the  matter  as  industrial,  and  make  the  restriction,  binding  H.  C.  of  a. 

upon  all  employers.     It  therefore  affects  the  privileges  or  rights        ^^*' 

of  employers,  and  the  work  done  or  to  be  done  in  the  industry  by      Clancy 

the  employes.     It  is  immaterial  whether  rights  and  privileges    „    ^*       , 
r    ^  ;  &  1  &         Butchers* 

affected  are  rights  and  privileges  in  relation  to  employfe,  so  long        Shop  , 

.  i«  •     xu     •    J     i.      »  Employes 

as  they  are     m  the  mdustry.  Union, 

[Griffith,  C.J. — Your  argument  goes  to  this  extent,  that  the  '^'^^^1^,^^*'* 
control  of  every  matter  relating  to  an  industry  in  any  way  is  J^jscrktary, 

•^  ^  ^  J  J  AND  THE 

within  the  power  conferred  by  the  Act.     The  Court  could  say    President 
that  butchers  must  deal  for  cash  and  not  on  credit]  Members  of 

Without    conceding    as    much    as   that,  I    contend   that   the  '"^^  Court  of 
evidence  in  this  case  showed  that   the  matter  closely  affected  tion,  N.S.W. 
the  industry,  because  it  was  proved  that  there  was  dissension 
between  employers  on  this  very  question  of  closing  shops. 

[Griffith,  C.J. — But  does  not  the  use  of  the  word  "  employer  " 
in  the  section  connote  the  existence  of  employes,  and  the  relation- 
ship of  one  class  to  the  other  ?  ] 

Yes,  in  a  sense.  But  a  man  may  be  an  employ^  whether 
actually  engaged  in  an  employment  or  not — as  for  instance,  when 
on  a  holiday.  Sec.  36  seems  to  imply  that  a  person  may  be  an 
employ^  within  the  meaning  of  the  Act  when  he  is  not  actually 
engaged  in  work. 

Again,  this  is  a  matter  or  thing  affecting  or  relating  to  "  work 
done  or  to  be  done."  It  is  most  important  for  the  Court  of 
Arbitration  to  decide  whether  the  men  who  have  contracted  with 
the  employers  shall  have  all  the  work  that  the  employers  can 
give  them.  (See  judgment  of  Owen,  J.,  on  the  "  quantum  of  work  " 
available.)  Difficulties  might  easily  arise  on  this  point,  and  the 
peace  of  the  industry  be  disturbed  thereby.  For  instance,  the 
employers  might  think  fit  to  employ  other  men  to  do  the  work 
remaining  after  the  ordinary  hour  for  ceasing  work.  "  Wages 
and  allowances  "  w^ould  also  be  affected.  The  wages  fixed  by  the 
agreement  are  arrived  at  on  the  understanding  that  the  employes 
who  are  parties  to  it  shall  get  all  the  work  that  the  employers 
have  to  give.  Again  it  affects  the  "  modes,  terms,  and  conditions 
of  employment."  It  is  a  condition  of  employment,  not  of  necessity, 
but  as  a  matter  of  fact.  It  is  a  more  favourable  condition  for  the 
employe  that  the  shops  be  closed  at  5  than  later. 
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H.  C.  OF  A.  [Griffith,  C.J. — How  does  it  affect  his  condition  if  he  has  left 

^^  the  shop  ?  ] 

Clancy  That  argument  was  used  against  the  provision  in  the  Early 

Butchers  ^^^^^^^9  ^^^  i^^-  ^^  of  1899),  that  all  shops  should  be  closed  at  a 

Shoi:  ,     certain  hour.     The  object  of  that  Act  was  not  to  close  the  shops, 
Employes 
Union,      but  to  limit  the  hours  of  labour  of  shop  assistants  ;  see  Colbnan 

^^Iws^^  V.  Roberta,  (1896)  1  Q.B.,  457.     The  legislature  considered  that 
Secretary,    ^j^jg  ^ould  only  be  effected  by  compelling  all  shops  to  clase.     It  ivS 

AND  THE  •^  J  tr  tr>  f 

President  therefore  a  guarantee  for  the  employes  that  their  hours  of  labour 
Members  of  will  not  be  lengthened.  If  shops  were  allowed  to  remain  open, 
^^Arb^tra-^^  ^^  would  soon  happen  that  assistants  would  be  found  to  work 
TioN,  N.JS.W.  after  hours.  The  shopkeepers  employing  them  would  thus  gain 
an  advantage  over  others  who  faithfully  kept  the  spirit  of  the 
law,  and  the  object  of  the  Act  would  be  defeated.  It  is  the  same 
with  this  clause  in  the  agreement.  The  union  has  adopted  the 
same  means  as  the  legislature  to  obtain  the  same  end — namely, 
fixed  hours  of  labour.  The  same  policy  has  been  adopted  in  New 
Zealand,  and  a  similar  term  incorporated  in  the  agreement. 
(Diinedin  Butchers  Case,  vol.  ii.  of  AvxxrdR,  Recommendatwns, 
Agreements,  &c.,  made  under  the  Iiidvstrial  Conciliation  and 
Arbitration  Acty  N.Z.,  p.  262.)  It  is  clear,  therefore,  that  in  the 
strictest  sense  this  is  an  industrial  matter.  At  any  rate  the 
Court  of  Arbitration  was  not  clearly  \\Tong  in  holding  that  it 
was  an  industrial  matter,  and,  if  this  Court  is  of  opinion  that  it 
is  only  doubtful  whether  tlie  decision  was  wrong,  it  will  not  grant 
prohibition.  {Taylor  v.  Nicholh,  L.R.,  1  C.P.D.,  242,  per 
Brett,  J.) 

» 

Hohnav  followed.  This  acrreement  was  within  the  authority 
of  the  appellant's  union  to  make.  Prima  facie  every  agreement 
made  between  the  unions  as  to  the  conditions  of  trade  is  industrial. 
If  amongst  a  body  of  industrial  matters  you  find  something  not 
industrial,  the  agreement  is  still  good  as  an  industrial  agreement 
Otherwise  the  word  "  exclusively  "  would  have  to  be  read  into  the 
Act  after  "  relating."  The  question  is,  which  part  of  the  agree- 
ment gives  character  to  the  whole,  the  industrial  or  non-industrial  ? 
It  is  clear  from  sec.  13  that  the  inclusion  of  an  extra-industrial 
matter  does  not  make  the  whole  agreement  non-industrial,  but  that 


1C.LR.]  OF    AUSTRALIA.  193 

the  inclusion  of  industrial  matter  makes  the  whole  industrial.     If   ^-  ^-  ^*^  -^• 
the  agreement  essentially  and  substantially  relates  to  industrial 
matters,  the  incidental  inclusion  of  non-industrial  matters  does      Clancy 
not  alter  its  general  character.     I  admit  that  if  the  non-industrial    j^ptchehs' 
matter  could  be  severed  from  the  rest,  then  that  iJart  should  not        ^^^^  / 

1      ,  .p  EMPLOYE.S 

be  dealt  with  by  the  Court,  but  I  contend  that  if  the  agreement      Union, 
is  not  so  severable,  then  the  whole  must  stand.  '    News 

[Barton,  J. — Can  the  Court  cover  more  ground  by  enforcing  ^?^^^^^^* 
an  industrial  agi-eement  than  it  could  by  merely  making  an  Prj:sident 
award  independent  of  agreement  ?]  \J  embers  of 

Xo,  because  the  same  principle  would  apply  to  an  award  as  to  ^"akbitra- 
an  agreement.     The  mere  presence  of  non-industrial  matters  in  tion,N.S.W. 
it  would  not  necessarily  invalidate  it. 

[Griffith,  C.J. — You  must  support  this  as  an  award,  not  as 
an  agreement.  It  is  a  sort  of  consent  decree.  Consent  cannot 
give  jurisdiction.  If  you  had  sought  to  enforce  this  as  an  agree- 
ment under  sec.  15,  the  procedure  would  have  been  different,  and 
the  redress  granted  also  different.] 

By  sec.  37  any  term  of  an  agreement  can  be  made  a  common 
rule.  Evidently,  therefore,  it  treats  the  agreement  as  still  sub- 
sisting, even  at  the  time  of  and  after  the  award.  There  is  no 
merger  of  agreement  in  award. 

[Barton,  J. — Do  not  the  whole  rights  of  the  parties  in  respect 
to  this  matter  now  rest  upon  the  award,  as  they  have  exercised 
their  option  and  proceeded  for  breach  of  award  ?  ] 

[GRiFFriH,  C.J. — You  could  not  have  taken  this  proceeding 
but  for  the  award,  so  that  the  whole  question  must  turn  on  the 
validity  of  the  award.] 

But  the  agreement  affects  the  matter  still,  not  so  as  to  give 
jurisdiction  by  consent,  but  because,  by  the  terms  of  the  Act, 
matters  dealt  with  by  parties  in  an  industrial  agreement  become 
industrial  matters.  This  clause  is  inserted  as  a  sort  of  guarantee 
against  extending  the  hours  of  labour.  The  employes  say  that 
if  the  shop  is  kept  open  they  cannot  be  sure  tliat  the  employers 
will  keep  within  the  prescribed  hours  of  employment.  Tlie  clause 
is  on  the  same  footing  as  that  prohibiting  employes  from  lodging 
with  employers.  Such  a  guarantee  clearly  relates  to  the  "  work 
done  or  to  be   done,"  and   to   the   "  rights   and   privileges "  of 
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H.  C.  OP  A.    employers  and  employes.     It  must  therefore  be   treated  as  an 
"  industrial  matter  "  within  the  meaning  of  the  Act. 

Clancy 

Butchers'  D^loliei^,  for  the  Court  of  Arbitration.     I  do  not  contend  that 

Shop  ,  tlie  Supreme  Court  has  no  power  to  prohibit.     The  Court  of 

Union,  Arbitration  is  a  statutory  Court,  and  must  keep  within  the  juris- 

^^Ews"^  diction  conferred  upon   it   by   the   Statute.     There   can   be  no 

Secretary,  dispute  that,  where  an  inferior   Court  acts  in  excess  of  luris- 

ANDTHE  ...  . 

President  diction,  it  encroaches  upon  the  Crown  prerogative,  and  can  be 
Members  of  restrained  by  the  High  Court  of  Judicature ;  WoHhingtwi  v. 
"amitrI''*^  /^/f'/'i^.s,  32  L.T.,  606  ;  L.R.  10  C.P.,  379  ;  Lord  Mayor  of  London 
TioN,N.S.\v.  V.  Cox,  L.R.  2  H.  of  L.,  239.  This  right  of  the  higher  Court  to 
interfere  can  only  be  taken  away  by  express  words  or  necessarj* 
implication,  and  that  is  not  the  case  here ;  Jacobs  v.  Bretty  32 
L.T.,  522 ;  L.R.  20  Eq.,  I ;  Bridge  v.  Bravch,  L.R.  1  C.P.I).,  633. 
This  is  an  industrial  matter.  "  Industry,"  as  defined  by  sec.  2, 
means  "  business,  &c.,"  "  in  which  persons  are  employed  for  hire 
or  reward."  The  industry  does  not  cease  to  exist  when  the 
employes  have  left  the  place  of  employment,  but  continues  to 
exist  as  such,  even  if  a  man  carries  on  the  work  by  himself  with- 
out his  employes.  The  Act  therefore  contemplates  industry  as 
something  continuing  or  persisting,  whether  the  employes  are  on 
the  premises  at  the  time  or  not.  An  "  industrial  matter  "  is  a 
matter  relating  to  work  done  or  to  be  done  in  any  industr}'. 
Any  work  therefore  done  or  to  be  done  in  any  industry  is 
included.  Taking  the  industry  to  continue  after  the  cessation  of 
work  by  employes,  the  work  done  by  the  appellant  in  selling,  is 
work  done  or  to  be  done  in  the  industry,  and  is  included  in  the 
definition.  It  is  immaterial  that  it  is  done  by  the  employer  him- 
self. 

[Griffith,  C.J. — "  Work  "  may  mean  only  work  done  or  to  be 
done  by  employes.] 

A  consideration  of  the  whole  section  shows  that  that  is  not  so. 
Again,  "privileges  or  rights"  mean  privileges  or  rights  in  the 
industry,  even  if  they  are  enjoyed  by  employers  or  employ^ 
merely  as  men  and  not  as  employers  or  employes.  An  employer 
may  have  a  privilege  or  a  right  in  an  industry,  though  it  is  not 
a  privilege  or  a  right  as  against  his  employ^.     There  are  no 
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words  in  the  Act  to  limit  the  meaning  to  privileges  and  rights  ^-  C.  of  A. 

enjoyed  by  employer  qud  employer,  and  employ 6  qud  employe.        ^ ^ 

Every  employer  has  by  law  the  privilege  or  right  to  keep  his  Clancy 

place  of  business  open  until  the  hour  fixed  by  the  Early  Cloaimg  butchbrs' 

Act,  and  therefore  clause  4,  as  it  affects  this  privilege  or  right,  ^"^^  > 

relates  to  an  industrial  matter,  and  can  be  enforced  by  tlie  Court  Union, 

of  Arbitration.    As  to  the  Early  Closing  Act,  this  Court  is  asked  News 

to  say  how  far  the  Court  of  Arbitration  may  go  in  dealincj  witli  Secretary, 

^  ^  •'    c»  o  AND  THE 

the  hours  of  labour  without  coming  into  conflict  with  that  Act.        President 

AND 

Members  op 
Gordon,  K.C.,  in  reply.     The  Supreme  Court   ha^  power  to "  a^^JrI.''' 
grant  prohibition  to  the  Court  of   Arbitration.      In   Ex  jixxr^e  tion,  N.S.W. 
BmcUaagh,  L.R.  3  Q.B.D.,  509,  it  was  held  that  sec.  49  of  2  &  3 
Vic.,  c.  71,  taking  away  the  right  to  certiorari,  did  not  apply  to 
the  case  of  the  inferior  Court  acting  altogether  without  juris- 
diction.    [He  referred  also  to  Mayor  of  London   v.   Cox,  L.R.   2 
H.  of  L.,  239,  judgment  of  Willea,  J.,  at  p.   254 ;   Worthington  v 
Jeffries,  L.R.  10  C.P.,  379 ;  and  to  the  judgment  of  Stephen,  J., 
in  Ex  parte  Caterers  and  Restaurant  Keepers  Association,  (1903) 
3  S.R  (N.S.W.),  19,  at  p.  23]. 

[Griffith,  C.J.,  referred  to  Hardvastle  on  Interpretation  of 
Statutes,  307,  308]. 

As  to  the  contention  that  owing  to  sec.  41  conflicting  writs 
might  be  directed  to  the  Registrar,  there  could  be  no  such  conflict, 
because  the  writ  of  the  Supreme  Court  would  go  to  the  President 
and  Members,  not  to  the  Registrar.  The  question  whether  this 
is  an  industrial  matter  has  been  complicated  by  the  confusion  of 
the  rights  of  the  parties  under  the  agreement  with  the  juris- 
diction of  the  Court  to  make  an  award  in  respect  of  it.  For  the 
purposes  of  this  case  the  agreement  need  not  be  considered  at  all. 
It  has  been  sw-ept  away  by  the  award.  If  that  is  invalid,  the 
liability  of  the  parties  on  other  grounds  is  immaterial.  The 
award  is  intended  to  bind  not  only  parties  to  the  agreement  but 
all  persons  mentioned  in  it.  The  clause  was  made  a  common  rule. 
If  it  is  not  good  as  a  common  rule,  it  is  because  it  deals  with  matters 
outside  the  jurisdiction  of  the  Court,  and  therefore  the  question 
of  party  or  non-party  does  not  arise.  It  cannot  be  contended 
that  the  agreement  takes  its  colour  from  the  industrial  matters 
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H.  C.  OF  A.  contained  in  it.     It  is  either  wholly  industrial,  in  which  case  it 

comes  within  the  jurisdiction  of  the  Court,  or  vot  wholly  in- 

Clancy      dustrial,  in  which  case  the  Court  has  no  power  to  deal  with  it. 

Butchers'    "^'^^  ^^^^   ^^^^^   ^^^   non-industrial   ingredient   is   subsidiary    or 

Shop  ,     incidental  can  make  no  difference.     It  should  not  be  there  at  all. 

Unkin,       The    clause   to   be   enforced,   however    unimportant,    if    extra- 

^^Ews^"^  industrial,  cannot  shelter  itself  behind  the  industrial  portions  of 

Secretary,    ^^^  agreement.     The  argoiment  that  the  industry  is  continuino^, 

AND  THE  O  *?>  J  r^ 

President    and  that  work  done  by  the  employer  after  his  employes  liave 

Members  OF  gone  is  included  in  the  definition,  would  lead  to  the  absolute 

"*Arbitra-^^  control  of  business  by  the  Court,  and  would  apply  to  the  leisure 

TioN,N.S.\V.  time  of  the  employes  as  well  as  of  employers.     The  "  privileges 

and  rights  "  intended  are  mutual  privileges  and  rights,  as  between 

employer  and  employe. 

Cur,  adv.  vitlt 

2sth  March.  GRIFFITH,  C.J.  This  is  an  appeal  from  an  order  of  the 
Supreme  Court  of  New  South  Wales  discharging  an  order  7)  ?••?/ 
for  a  prohibition  directed  to  the  Arbitration  Court  and  the 
present  respondents.  It  was  sought  to  prohibit  them  from  pro- 
ceeding upon  an  order  of  the  Arbitration  Court  imposing  a  line 
upon  the  appellant  for  a  breach  of  an  award  of  that  Court.  That 
award  contains  a  clause  to  the  effect  that  all  shops  of  the  class 
.  to  which  that  kept  by  the  appellant  belonged  should  be  closed  at 
1  p.m.  on  Wednesdays,  9  p.m.  on  Saturdays,  and  5  p.m.  on  other 
days.  It  was  objected  by  the  respondent  union  that  no  pro- 
hibition lay  from  the  Supreme  Court  to  the  Arbitration  Court. 
This  objection  wa,s  founded  upon  sec.  82  of  the  Iv dustrial 
Arbitration  Act  1901,  which  provides  that — "  Proceedings  in  the 
Court  shall  not  be  removable  to  any  other  Court  by  certiorari  or 
otherwise,  and  no  award,  order,  or  proceeding  of  the  Court  shall 
be  vitiated  by  reason  only  of  any  informality  or  want  of  form  or 
be  liable  to  be  challenged,  appealed  against,  reviewed,  quashed,  or 
called  in  question  by  any  Coui-t  of  judicature  on  any  account 
whatsoever."  It  is  said  that  this  section  altogether  excludes  the 
jurisdiction  of  the  Supreme  Court  to  interfere  with  the  pro- 
ceedings of  the  Arbitration  Court  in  any  way. 

There  are  two  answers  to  this  contention,  one  being  that  similar 
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sections  taking  away  the  right  to  certiorari  and  other  remedies  R-  C.  of  A. 

have  always  been  construed  as  not  extending  to  cases  in  which       ^ '^ 

a  Court  with  limited  jusisdiction  has  exceeded  its  jurisdiction.      Clanc\- 

It  has  often  been  held  that  when  the  legislature  uses  words  in  g^jT^jjgjjg^ 

this  well-known  form  they  must  always  be  taken  to  have  intended        Shop  . 

.  •         1       rm         Employes 

the  enactment  to  be  subject  to  the  rule  I  have  mentioned.     The      Union, 

Other  answer  is  that   where   different   parts  of  a  Statute   are        news 

apparently  contradictory,  such  a  construction  must,  if  possible,   Secretary, 

be  put  upon  them  as  will  render  them  all  consistent  with  one    President 

another.     In  this  case  it  will  be  found  that  the  legislature  has  Members  of 

carefully  defined  and  limited  the  jurisdiction  of  the  Arbitration  ™ARmTRA-^'^ 

Court.     Sec.    16  provides  for  the  appointment  of  the  Court  in  tion,  N.S.W. 

these  words : — "  There  shall  be  a  Court  of  Arbitration  for  the 

hearing  and  determining  of  industrial  disputes  and  of  references 

and  applications  under  this  Act.     The  Court  shall  be  a  Court 

of  record  and  shall  have  a  seal  which  shall  be  judicially  noticed. 

The  Coiirt  shall    consist    of  a    President    and    two    members." 

See.  26  provides  that — "  The  Court  shall  have  jurisdiction  and 

power "  as  to  several  matters,  all  of  which  are  carefully  defined. 

Then,  the  jurisdiction  of  the  Court  having  been  so  defined,  sec.  28 

saj's : — "  No  matter  within  the  jurisdiction  of  the  Court "  (words 

which  recognize  the  existence  of  a  limit  to  the  jurisdiction)  "  may 

be  referred  to  the  Court,  nor  may  any  application  be  made  to  the 

Court  except  by  an  industrial  union  or  by  any  person  affected  or 

aggrieved  by  an  order  of  the  Court,"  and  then  proceeds  to  prescribe 

the  manner  in  which  such  persons  and  unions  may  bring  such 

matters  before  the  Court.     Thus  not  only  is  the  jurisdiction  of 

the  Coui-t  itself  restricted,  but  even  the  persons  entitled  to  invoke 

its  aid  are  limited  and  enumerated  in  detail.     To  hold  in  the  face 

of  these  provisions  that  sec.    32  prevents  the  Supreme  Court 

from  checking  any  excess  of  jurisdiction  would  be  in  effect  to  . 

give  the  inferior  Court  unlimited  jurisdiction.     For  these  reasons 

I  have  no  doubt  that  the  Supreme  Court  had  jurisdiction  to  grant 

a  prohibition. 

The  questicMi  for  consideration  now  is  whether  the  Arbitration 
Court  in  making  the  order  against  the  appellant  has  exceeded  its 
jurisdiction,  and  in  considering  that  point  it  is  necessary  to 
examine  closely  what  the  actual  proceeding  was,  because  there 
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H.  C.  OF  A.  seems  to  have  been  some  misunderstanding  on  the  point,  and 

^^'  different  views  have  been  expressed  at  different  stages  of  the 

Clancy  case.     It  appears  that  at  some  time  before  3rd  February,  1903, 

Butchers'  ^^  industrial  dispute  arose  between  the  Butchers'  Shop  Employes 

Shop  ,  Union  and  the  Master  Butchers  Association,  and  on  3rd  February 

£mPJX)V£S  ^   ' 

UnioxV,      an  order  or  award  was  made  by  the  Arbitration  Court  which 

Nkws       states : — "  The  Court  of  Arbitration  having  taken  into  consider- 

a^Jdthe  *  ation   the  matter  of  the  above-named   dispute      ....    and 

President    the  industrial  asTeement  entered  into  between  the  claimants  and 

AND  ^. 

Members  of  respondents  herein  on  28th  January,  1903,  &c.,  doth  order  and 
Arbitra-     direct   that     ....      the   terms  and   conditions   set   out  iu 

TioN,  N.S.W.  the  aforesaid  agreement  ....  shall  be  a  common  rule" 
binding  upon  all  persons  engaged  in  the  butcher's  business 
within  a  certain  area,  "  and  doth  hereby  further  prder  and 
declare  that  any  breach  of  the  terms,  conditions,  and  provisions 
set  out  in  the  said  agreement  ....  by  the  said  Union  or 
any  member  thereof,  or  by  the  said  Association  or  any  member 
thereof,  or  by  any  any  person  not  a  member  of  the  said  Associa- 
tion carrying  on  business  within  the  aforesaid  area  shall  constitute 
a  breach  of  this  award." 

Another  clause  of  the  award  was  to  the  effect  that  if  any  mem- 
ber of  the  association  or  the  union  should  commit  a  breach  of  the 
award  he  should  be  liable  to  a  penalty  not  exceeding  £5  for  every 
breach  thereof,  and  that  any  person,  not  a  member  of  those  bodies, 
who  should  commit  a  breach  thereof  should  be  liable  to  a  penalty 
not  exceeding  £5,  such  penalty  to  be  payable  to  the  union  or  the 
association  as  the  case  might  be,  or  to  the  secretary  or  registered 
officer.  The  agreement  in  question  appears  to  have  been  made 
on  28th  January,  1903,  between  the  parties  pending  litigation,  as 
a  basis  of  settlement,  and  it  was  adopted  by  the  Arbitration  Court 
,  and  embodied  in  its  award,  as  was  often  done  in  such  cases.  The 
award  having  been  made,  on  3rd  June,  1903,  a  summons  was 
taken  out — there  were  in  fact  three  summonses — against  the 
appellant,  calling  upon  him  to  show  cause  why  he  should  not  pay 
the  respondent,  James  John  News,  the  registered  officer  of  the 
respondent  union,  the  sum  of  £5,  being  a  penalty  for  a  breach 
committed  by  him  of  the  order  of  the  Court  of  Arbitration  of 
February  3rd,  1903.     An  affidavit  of  James  John  News,  filed  in 
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support  of  the  summons,  alleged  that  one  of  the  terms  of  the   h.  C.  of  A. 
agreement  embodied  in  the  above-mentioned  award  was  to  the        ^^0**- 
effect  that  all  shops  kept  by  members  of  the  Association,  of  whom  ^^^^ 

the  appellant  was  one,  should  close  at  5  p.m.  on  Monday,  Tuesday,  v. 

Thursday  and  Friday,  1  p.m.  on  Wednesday,  and  9  p.m.  on  Satur-       Shop  , 
day,  and  that  a  breach  of  the  award  had  been  committed  by  the       union 
appellant  in  that  he  did  on  Saturday,  May  30th,  keep  his  shop  J^mks  John 
open  till  9.30  p.m.     There  can  be  no  doubt  that  the  summons  was   Secrktary, 

AND  XII K 

for  a  breach  of  the  award,  and  if  the  award  was  invalid,  that  is,    President 
if  it  was  not  within  the  jurisdiction  of  the  Court  to  make  an  ^i^^^^^^  o^ 

award  upon  the  point  in  question,  the  summons  disclosed  no  offence,  the  Court  of 

^  ^  ....  .  Arbitra- 

and  the  Court  had  no  jurisdiction  to  punish  the  appellant  for  tion,  N.S.W. 

doing  that  which  was  not  a  breach  of  any  valid  award.     The 
sunmionH  was  heard  before  the  Arbitration  Court,  and  the  learned 
President  appears,  in  his  judgment  (1903  A.R.,  388),  to  have  treated 
the  matter  not  as  the  question  of  a  breach  of  an  award  binding 
upon  all  persons  as  a  common  rule,  but  as  a  breach  of  an  indus- 
trial agreement  by  a  party  to  it.     In  his  judgment,  after  pointing 
out  the  powers  of  the  Court,  he  said  "  In  my  opinion,  however, 
the  case  is  altogether  different  when  an  employer  by  agreement 
gives  up  a  right  or  privilege  that  the  law  has  conferred  upon 
him ; "  and  he    added   later   on — "  Seeing    that   the    industrial 
union,  of  which  the  respondent  is  a  member,  was  a  party  to  the 
industrial  agreement,  the  breach  of  which  is  complained  of,  he 
must  be  bound   by   it  as  strongly  as  if  it  had  been  his  own 
personal  agreement."     He  evidently  treated  the  matter  as  if  it 
were  a  breach  of  the  agreement  already  mentioned.     Owen,  J., 
also  appears  to  have  been  impressed  to  some  extent  with  the 
same  view,  though  he  did  not  altogether  base  his  judgment  upon 
it.     The  learned  President,  when  asked,  in  another  case   that 
came   before   the   Court,  to   enforce  an  award   upon   a   similar 
matter  {In  re  Sylvester),  refused  to  do  so,  on  the  ground  that  in 
his  opinion  the  award  could  not  have  any  effect  except  as  an  agree- 
ment, and  therefore  could  not  bind  persons  who  were  not  parties. 
It  Is  desirable  to  point  out  that  proceedings  for  the  breach  of  an 
agreement  are  veiy  different  from  proceedings  for  breach  of  an 
award.     An  award  is  an  order  of  the  Court.      It  is  true  that 
sec  15  provides  that — "  An  industrial  agreement  as  between  the 
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H.  C.  OF  A.   parties  bound  by  the  same  shall  have  the  same  effect,  and  may  be 

enforced  in  the  same  way  as  an  award  of  the  Court  of  Arbiti*a- 

Clancy      Won,  and  the  Court  shall  have  full  and  exclusive  jurisdiction  in 

Butchers'    ^'®^P^^^  thereof."     But  the  proceedings  would  have  to  be  taken 

Shop  ,     for  penalties  due  as  a  matter  of  contract,  not  as  consequent  upon 
Employes  .      , 

Union,      a  breach  of  an  order  of  the  Court.     Further,  upon  an  application 

News       ^  ^^®  Court  to  enforce  an  agreement  against  any  person,  he 
Secretary,  ^quM  be  entitled  to  show  that  he  was  not  a  party  to  it.      Before 
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President  he  could  be  bound  by  it  it  would  have  to  be  shown  either  that  he 
Members  of  was  a  party  to  the  agreement,  or  that  it  had  been  made  on  his 
^^j^3^^^J^*  behalf  by  someone  who  had  authority  to  bind  him,  and  the 
TioN,  N.S.W.  question  then  would  always  be  whether  the  matter  to  which  the 
agreement  referred  was  one  upon  which  the  agent  had  autliority 
to  bind  the  members  of  the  union,  his  principals ;  and  that  would 
depend  on  the  question  whether  the  matter  was  an  "  industrial 
matter  "  within  the  meaning  of  the  Act.  If  the  matter  did  not 
come  within  the  words  of  the  Act  the  union  would  have  no 
power  to  bind  its  members,  and  the  agreement  would  be 
altogether  inoperative.  The  question,  therefore,  is  always  the 
same,  whether  the  matter  of  the  agreement  was  or  was  not 
an  industrial  matter  within  the  meaning  of  the  Act,  and  in* 
the  case  of  an  industrial  agreement  there  is  this  additional 
question,  whether  the  particular  person  against  whom  the  agree- 
ment is  sought  to  be  enforced  was  a  party  to  it.  In  this  case  the 
proceeding  was  for  the  breach  of  an  award,  and  the  question  is 
whether  the  Court  had  jurisdiction  to  make  the  order  complained 
of.  The  answer  to  this  depends  upon  sec.  16,  which  empowers  the 
Court  to  "  hear  and  determine  industrial  disputes  and  references 
and  applications  under  this  Act,"  taken  in  connection  with  the 
definition  of  "  industrial  disputes  "  and  "  industrial  matters,"  in 
sec.  2.  An  "  industrial  dispute  "  is  defined  as  a  dispute  in  relation 
to  industrial  matters  between  an  employer  or  industrial  uuion  of 
employers  on  the  one  part,  and  an  industrial  union  of  employes 
or  trade-union  or  branch  on  the  other  part,  and  includes  any 
dispute  arising  out  of  an  industrial  agreement.  "  Industrial 
matters"  are  defined  to  mean  matter  or  things  affecting  or  relating 
to  work  done  or  to  be  done,  or  the  privileges,  rights,  or  duties  of 
employers  or  employes  in  any  industry,  with  certain  limitatioiw 
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not  necessary  to  mention.     "  Industry  "  is  defined  to  mean  busi-  H.  C.  of  A. 

ness,  trade,  manufacture,  undertaking,  calling  or  employment  in  * 

which  persons  are  employed  for  hire  or  reward,  including   the 

management  of  certain  public  concerns,  but  not  including  employ-  v. 

ment  in  domestic  service.     The  question,  therefore,  is  whether  the  shop  , 

particular  term  in  the  agreement,  as  to  which  the  dispute  arose,  ^unio  J^ 

relating  to  the  closing  of  shops,  referred  to  a  matter  that  comes  James  John 

within  that  definition,  for  if  the  dispute  does  not  relate  to  an  Secrktaby, 

industrial  matter  it  is  not  an  industrial  dispute  and  the  Court  President 

has  no  jurisdiction  to  deal  with  it.     In  construing  the  Act  it  «,    ^^^ 

''  **  Members  of 

should  be  borne  in  mind  that  it  is  an  Act  in  restriction  of  the  Court  of 
the  common  law  rights  of  the  subject,  and,  though  that  is  tion,  N.S.W. 
no  reason  why  the  fullest  effect  should  not  be  given  to  its 
provisions,  it  is  a  reason  why  the  meaning  should  not  be 
strained  as  against  the  liberty  of  the  subject.  It  was  contended 
very  forcibly  that  the  definition  of  "  industrial  matters  "  in  the 
Act  was  large  enough  to  cover  this  case.  Certainly  if  there  were 
no  definition  in  the  Act  the  words  might  be  taken  in  one  sense  to 
include  all  matters  or  things  affecting  or  relating  in  any  way  to 
an  industry.  The  respondents'  contention  went  as  far  as 
that,  but  those  are  not  the  words  of  the  Act.  There  are  inter- 
vening words  in  the  Act  which  were  intended  to  be  words  of 
limitation,  so  that  "industrial  matters"  should  not  include  all 
matters  affecting  or  relating  to  any  industry,  but  only  certain 
classes  of  those  matters.  The  words  "  privileges,  rights  or  duties 
of  employers  or  employes  in  any  industry,"  clearly  refer  to 
matters  of  mutual  obligation.  They  imply  ex  vi  termini  that 
there  are  two  parties,  one  of  whom  owes  a  duty  or  possesses  a 
right  as  against  the  other.  The  argument  was  pressed  on  behalf 
of  the  respondents  that  the  matters  in  question  fell  within  the 
meaning  of  the  words  "  affecting  or  relating  to  work  done  or  to 
be  done  in  an  industry,"  and  that  view  seems  to  have  been 
adopted  by  Owen,  J.,  in  the  Supreme  Court.  He  seems  to  have 
thought  that  the  agreement  should  be  treated  as  a  whole,  and  that 
the  parties,  by  assenting  to  the  inclusion  of  the  term  in  question 
in  the  agreement,  had  treated  it  as  an  "  industrial  matter,"  in  the 
sense  of  being  a  matter  that  related  to  the  industry  ;  and  he  gave 
instances  of  the  way  in  which  the  time  of  closing  shops  might  afffect 
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H.  C.  OF  A.  "  work  done  or  to  be  done."     In  his  judgment  (p.  597),  he  says : 

^^^       "  Suppose,  for  instance,  that  a  butcher  engaged  his  employes  to  cut 

Clancy      up  joints  and  meat  till  9  p.m.,  and  then  dismissed  them,  but  kept  his 

Butchers    ^^^P  op^n  after  that  hour  to  deliver  the  meat  either  personally  or 

Shop  ,     with  the  assistance  of  his  children,  or  his  wife,  or  himself  cut  up  the 
Employes  ,  \ 

Union,      meat  for  customers  without  any  assistance.     His  employes  might 

T  A  Ttf  Kfl  Town 

News       consider  that  such  conduct  diminished  the  quantum  of  work  of 
^^dthV'   ^^^   ®^^P  assistants  and  their  wages,  and,  therefore,  ought  to  be 
President    regulated  by  specific  agreement."     It  does  not  follow,  however. 
Members  of  that  it  would  on  that  account  be  an  industrial  matter.     He  then 
^"arb^tra-^^  goes  on  to  say :  "  I  therefore  see  that  the  agreement  for  all  shops 
TioN,  N.S.VV.  ^  close  at  the  same  hour  may  have  been  insisted  on   by  the 
employes  as  affecting  them  in  relation  to  the  employers  in  the 
way  I  have  indicated,  and  may  have  formed  an  integral  part  of 
the  agreement  into  which  both  unions  entered  in  order  to  settle 
the  dispute.     If  that  be  so,  then  the  term  in  question  became  as 
much  an  industrial  matter  as  any  of  the  terms  in  the  agreement" 
I  turn  then  to  the  section  to  see  whether  the  words  of  the  defini- 
tion go  as  far  as  that.     In  one  sense  this  case  may  fall  within  the 
words  of  the  section,  but  if  that  view  is  adopted  I  do  not  see  how 
any  matter  affecting  an  industry  could  be  excluded,  because  everj' 
matter  affecting  or  relating   to   an   industry  must  directly  or 
indirectly   relate   to  the   "  work   done   or  to  be  done"  in  that 
industry — that  is,  to  the    work  which  would   ultimately  have 
to    be   done   by    the    employes    in   that    industry.      Evidently 
some   limitation  of  the  meaning  is  necessary.     In   what  sense, 
then,  is  the   word  "  work "  used  in   the   Act  ?      In    the   same 
section  "  employer  "   is   defined   as   meaning    "  a   person,   tinn, 
company,  or   corporation    employing  persons    working    in  anj' 
industry."     Under  the  definition  of  "  lock-out,"  I  find  the  words 
"  the  closing  of  a  place  of  employment  or  the  suspension  of  work 
by  an  employer,"  i.e.,  the  employer  in  that  case  takes  away  from 
the  employe  the  opportunity  of  doing  work  in  the  industry.      In 
the  definition  of  "  strike  "  are  the  words  "  the  cessation  of  work 
by  a  body  of  employes  acting  in  combination."   The  word  "  work " 
in  the  Act  always  means  work  done  by  an  employe  ;  and  I  am 
clearly  of  opinion  that  the  words  "work  done  or  to  be  done" 
mean  work  actually  done  by  the  employe  or  actually  provided  by 
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the  employer  to  be  done,  that  is,  such  as  he  thinks  fit  to  provide,  H-  C.  of  A. 
but  that  they  do  not  in  any  way  refer  to  the  quantity  of  work 

which  the  employer  is  to  provide  for  the  employ^.     If  it  were  so,  Clancy 

the  Arbitration  Court  would  have  a  new  power  not  suggested  by  ^^j^gj^g* 

any  words  of  the  Act,  a  power  to  regulate  the  carrying  on  of  an  Shop  ^ 

,     _  ,  jJiMPLOTKS 

mdustry  at  large,  that  is,  to  require  the  employer  to  employ  a       Union, 
particular  number  of   employes,   and   to    provide    a    sufficient    ^*nkws 
quantity  of  work  for  them,  and  enable  them  to  earn  a  maximum    Secrktart, 

.     .  .    .  ANDTHB 

or  minimum  wage,  conditions  which  it  would  be  impoasible  for    President 

AND 

the  employer  to  fulfil  unless  he  had  sufficient  capital.     I  tliink  Mehbebs  of 
therefore  that  the  expression  "  work  done  or  to  be  done  "  means  ™arbitra.^' 
actual  and  not  hypothetical  work,  such  work  as  shall  be  provided ;  ^ion,  N.S.  W. 
and  that  they  have  nothing  to  do  with  prescribing  what  work 
shall  be  provided  by  an   employer.     There   is  nothing  in  this 
provLsion  to  give  the  Arbitration  Court  jurisdiction  to  interfere 
with  the  employer  during  his  own  spare  time;  but  after  the 
relationship  of  employer  and  employ^  has  ended  the  employer  is 
free  to  do  as  he  pleases.    He  retains  his  common  law  right  to 
dispose  of  hLs  own  time  as   he  thinks  fit  without  reference  to 
anyone  else,  and  the  Arbitration  Court  has  no  power  under  the 
Act  to  interfere  with  the  exercise  of  this  right. 

I  should  advert  to  another  argument  used  on  behalf  of  the 
appellants,  viz.,  that  the  agreement  and  award  were  in  conflict 
with  the  Early  Closing  Act  I  do  not  think  so  at  all.  The  fact 
that  the  duration  of  the  business  hours  was  limited  by  some  other 
Act  was  not  at  aU  inconsistent  with  an  an*angement  that  work 
should  cease  and  shops  be  closed  before  the  hour  fixed  by  that  Act. 
But  I  think  that  the  stipulation  dealing  with  the  matter  in  ques- 
tion was  not  one  relating  to  an  "  industrial  matter  "  within  the 
meaning  of  the  Arbitration  Act,  even  upon  the  most  libei-al 
interpretation  of  its  provisions,  and  that  the  Arbitration  Court 
had  therefore  no  jurisdiction  to  embody  that  stipulation  in  its 
award,  and  that  the  Supreme  Coui-t  ought,  consequently,  to 
have  granted  the  prohibition  restraining  the  respondents  from 
proceeding  upon  the  order  made  by  the  Arbitration  Court  in 
respect  of  a  breach  by  the  appellant  of  that  term  of  the  awai'd. 

Barton,  J.     I  am  of  the  same  opinion.     It  is  quite  unnecessary 
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H.  C.  OF  A.  for  me  to  travei-se  in  detail  the  ground  which  the  Chief  Justice 

^ '^       has  so  fully  dealt  with.     In  its  essence  the  question  hinges  upon 

Clancy      the   interpretation  of  the  definition  of  "industrial  matters"  in 

Butchers'    ^^^'  ^  ^^  ^^^^  ^^^'  ^^^^  ^   ^^  ^^^  think  that  this  was  a  matter 
Shop  ,      affectinff  the  "  work  done  or  to  be  done  "  within  the  meanincr  of 

£m  FIX)  YES  ^  . 

UxioN,      that  definition.     I  think  that  the  words  in  the  section  refer  only 

Nkws       ^  actual  work  done  or  to  be  done  by  the  employ^. 
Secretary, 
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President  O'Connor,  J.  I  entirely  concur  with  the  opinions  expressed  by 
Members  of  the  other  members  of  the  Court.  With  regard  to  the  question  of 
^^RMTRA-^'^J^"^^^^^^^^'  ^  ^hink  that  it  is  particularly  important  in  applying 
TioN,  N.S.W.  an  Act  which  gives  new  and  very  extensive  rights  and  remedies, 
and,  in  a  sense,  creates  relations  altogether  new  to  the  law,  that 
the  power  of  the  Supreme  Court  to  see  that  all  inferior  Courts 
keep  within  the  jurisdiction  which  the  law  has  allotted  to  them 
should  be  preserved,  unless  the  legislature  has  given  clear  indi- 
cation of  a  contrary  intention.  It  is  within  the  power  of  the 
legislature,  if  it  thinks  tit,  to  make  the  Arbitration  Court  the 
sole  judge  of  the  extent  of  its  own  jurisdiction,  but  for  the  reasons 
given  by  the  Chief  Jtvstice  it  is  perfectly  clear,  on  reading  the 
Act,  that  the  legislature  has  indicated  no  intention  to  give  the 
Court  such  unlimited  power.  There  is  another  view  which  makes 
it  impossible  to  say  that  the  jurisdiction  of  the  Supreme  Court  to 
prohibit  was  taken  away.  The  rule  is  clearly  expressed  by  Sir  G. 
Jessel,  M.R.,  in  Jacobs  v.  Bretty  KR.  20  Eq.,  at  p.  6,  in  these  words : 
"  In  the  next  place,  I  think  nothing  is  better  settled  than  that  au 
Act  of  Parliament  which  takes  away  the  jurisdiction  of  a  superior 
CouH  of  law  must  be  expressed  in  clear  terms.  I  do  not  mean  to 
say  that  it  may  not  be  done  by  necessary  implication  as  well  as  by 
express  words,  but,  at  all  events,  it  must  be  done  clearly.  It  is  not 
to  be  assumed  that  the  legislature  intends  to  destroy  the  jurisdic- 
tion of  a  superior  Court.  You  must  find  the  intention  not  merely 
implied,  but  necessarily  implied.  There  is  another  principle, 
which  is  that  the  general  rights  of  the  Queen's  subjects  are 
not  hastily  to  be  assumed  to  be  interfered  with  and  taken 
away  by  Acts  of  Parliament."  He  then  refers  to  a  case  on  the 
same  subject,  and  proceeds :  "  Now  here  the  subject  has  a  right, 
and  it  is  a  valuable  right,  of  having  the  question  of  the  jurisdic- 
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tion  of  a  local  Court  determined  in  the  superior  Court,  and  is  it  to  H.  C.  of  A. 
be  assumed  that  that  right  was  to  be  taken  away,  and  that  he  was 
to  be  compelled  to  submit  the  question  of  jurisdiction  to  the      Clancy 
inferior  Court  itself  ?     I  think  that  is  very  unlikely."     I  do  not    ijjy.pcuEus' 
know  of  any  legislation  in  which  the  community  generally  are    „  ^^^^  . 
more  concerned  than  this,  and  it  is  the  right  of  every  person  to  call      Union, 

T  A  \f  V^     if  iT-f  V 

attention  to  the  fact  that  any  Court  is  exceeding  its  jurisdiction.        N^^^g 
It  would  be  entirely  contrary  to  these  well  established  rules  of  ^^'<^**ktary, 
interpretation  to  hold  that  this  Act  has  taken  away  the  right  of    President 

AND 

the  Supreme  Court  to  interfere  by  prohibition.     I  am  clearly  of  Members  ok 
opinion  that  this  right  has  not  been  taken  away.     I  do  not  think  ^^arbitra-^^ 
that  the  respondents'  argument  is  strengthened  by  the  words  of  "^'^n*  N.S.W. 
sec.  32  referred  to  by  Mr.  Piddington,  simply  because  that  section 
uses  woixls  that  are  not  found  in  other  Acts.     All  such  words  must 
be  read  as  applying  only  to  matters  which  are  within  the  juris- 
diction of  the  Court.      In  the  case  of  the  Caterers    Association 
(1903),  3  S.R.  (N.S. W.),  19,  the  law  was  laid  down  correctly. 

As  regards  the  main  matter  I  am  of  opinion  that  the  jurisdiction 
of  the  Arbitration  Court  cannot  be  invoked  to  enforce  an  agree- 
ment unless  that  agreement  comes  within  the  meaning  of  sec.  13. 
Tliese  industrial  Unions  are  under  sec.  7  made  corporations,  and 
they  have  as  large  powers  of  agreement  as  other  corporations. 
It  is  not  necessary  for  me  to  say  how  far  these  powers  are 
aftected  by  the  Act.  It  is  clear  that  if  they  seek  the  help  of 
the  Arbitration  Court  they  must  bring  themselves  within  the 
provisions  of  the  Act.  Whether  it  is  sought  to  enforce  an  agree- 
ment or  an  award  of  the  Court  the  same  considerations  arise. 
The  whole  question  is  narrowed  down  to  this,  is  the  matter  in 
dispute  an  "  industrial  matter "  or  not  ?  The  section  defining 
"  industrial  agreements  "  must  be  read  in  the  sense  that  every 
stipulation  in  the  agreement  must  refer  only  to  "industrial 
matters."  It  was  contended  by  Mr.  Holman  for  the  respondents 
that  so  long  as  part  of  the  subject  matter  of  an  agreement  dealt 
with  industrial  matters,  tlie  agreement  was  an  industrial  agi'ee- 
ment,  even  if  other  parts  of  it  dealt  with  matters  that  were  not 
industrial.  I  do  not  think  that  that  is  a  correct  interpretation  of 
the  Act.  To  hold  that  it  was  would  be  to  hand  over  to  the  parties 
themselves  power  to  give  jurisdiction  to  the  Court  over  matters 
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H.  C.  OF  A.  that  were  not  intended  by  the  Act  to  come  under  its  operation. 

The  requirement  that  it  is  an  industrial  matter  must  extend  to 

Clancy      every  stipulation  in  the  agreement.     When  you  seek  to  enforce 

Butchers'    ^^  ^^^  question  arises — is  it  an  agreement   in  writing  relating 

Shop  ,     to  an  industrial  matter,  as  defined  by  sec.  13  ?     The  consideration 
Employks 
Union,      of  that  question  brings  us  back  to  the  definition  of  "  industrial 

^*Nkws^'^^  matters"  in  sec.  2.      It  is  contended  that  the  words   "matters 
Secretary,   qj.  things  relating  to  work  done  or  to  be  done  "  must  be  taken 

AND THE         ...  .  . 

President    in   connection    with    the   words   "  in   any   industry,"    and  it  is 

AND 

Members  of  pointed  out  that  "  industry  "  means  "  business,  &c.,  calling  or 
^^Arbitra-^*^  employment  in  which  persons  of  either  sex  are  employed  for  hire 
TioN,  N.S.W.  or  reward."  It  is  then  urged  that,  taking  these  words  together, 
it  must  be  inferred  that  the  legislature  intended  to  give  power 
to  the  Arbitration  Court  to  deal  with  an  industry  generally 
altogether  apart  from  the  relations  of  employer  and  employe, 
that  after  work  for  the  day  was  over,  although  the  employes  had 
left  for  the  day,  the  employer  had  no  right  to  work  in  the  shop 
for  himself,  and  that  all  that  scope  outside  the  relations  of  employer 
and  employ^  was  included  in  the  term  "  industry."  It  seems  to  me 
impossible  to  construe  the  Act  in  that  way.  I  shall  only  give  one 
instance  in  illustration  of  the  result  of  such  a  construction.  Under 
the  head  "  industry  "  in  sec.  2,  after  the  words  I  Ixave  read,  follow 
these  words : — ''  And  includes  the  management  and  working  of 
the  Government  Railways  and  Tramways,  the  Sydney  Harbour 
Trust,  the  Metropolitan  Board  of  Water  Supply  and  Sewerage, 
and  the  Hunter  River  and  District  Board  of  Water  Supply 
and  Sewerage."  Now  if  the  argument  is  good  in  regard 
to  a  butcher's  business,  it  is  good  in  regard  to  the  carrying 
on  and  management  of  the  Government  Railways.  It  is  well 
known  that  new  kinds  of  labour-saving  apparatus  are  continually 
being  invented  and  adopted,  for  instance  the  automatic  fuel 
feeder.  The  Railway  Commissioners  might  think  it  right,  in 
order  to  reduce  expenses  in  the  working  of  their  furnaces,  to 
introduce  apparatus  of  that  kind,  and  it  is  quite  clear  that 
its  introduction  would  very  largely  affect  the  amount  of  work 
to  be  done  by  employes.  Could  it  be  contended  for  one  moment 
that  there  was  jurisdiction  in  the  Arbitration  Court  to  prohibit 
the  use  of  such  apparatus  on   the  ground  that  it  affected  the 
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work  to  be  doae  by  the  employes,  or  that  it  had  power  to  direct  H-  C-  ^^  ^• 

what  kinds   of    machinery   should    be   used    by    the    Railway       ^^^ 

Commissioners  in  the  working  of  the  railways,  or  in  any  other      Clancy 

of  those  large  businesses  that  are  included  in  this  section.     The    batchers' 

consideration  of  such  a  case  brings  us  to  this  point,  that  it  is    „  ^^^^  / 

^  ^     ^^  Employes 

impossible  to  construe  the  words  of  the  section  in  such  a  way      Union, 
as  to  include  ^vithin    the   "  industrial    matters  "   there    defined        News 
everything  that  is  in  any  way  "  relating  to  an  industry."      The  ^^^^thT' 
construction  of  the  section  must  be  controlled  by  the  subject-    Prksidbnt 
matter,  and  the  general  intention  of  the  Act.     The  subject-matter  Membebs  of 
is  to  regulate  the  relations  between  employers  and  employes,     arbitra- 
Every  section  of  the  Act  deals  with  this.     If  we  confine  the  effect  '^'^^»  N.S.W. 
of  the  sections  to  matters  directly  affecting  industries,  its  scope 
and  intention  can  be  carried  out.     But  once  we  begin  to  introduce 
and  include  in  its  scope  matters  indirectly  affecting  work  in  the 
industry,  it  becomes  very  difficult  to  draw  any  line  so  as  to  pre- 
vent the  power  of  the  Arbitration  Couit  from  being  extended  to 
the  regulation  and  control  of  businesses  and  industries  in  every 
pari    I  am  of  opinion  that  the  proper  intei-pretation  of  the  words 
"  industrial  matters  "  excludes  the  matter  dealt  with  in  clause  4 
of  the  agreement,  which  was  embodied  in  the  award,  that  there 
is  no  power  to  enforce  it  by  the  steps  taken  in  the  Court  below, 
and,  as  that  Court  clearly  went  beyond  its  jurisdiction,  it  should 
be  restrained  by  prohibition. 

Appeal  allowed.  Order  of  the  Supreme 
Court  discharging  the  Rule  Nisi 
for  prohibition  discharged.  Rule 
Nisi  vuide  absolute  with  costs. 
The  respondent  union  to  pay  the 
appellant's  costs  of  the  appeal. 
Deposit  to  be  repaid. 

Attorneys,  for  the  appellant,  Perkins  &  Fosbery. 
Attorneys,  for  the  respondents.  Brown  £  Beeby. 


208  HIGH   (X)URT  [1904. 


[HIGH  COURT  OF  AUSTRALIA.] 

THE  MUNICIPAL  COUNCIL  OF  SYDNEY    .    Plaintiffs; 

AND 

THE  COMMONWEALTH    .        .        .  .  Defendants. 

H.  C.  OF  A.    Taxation  of  Commonwtalth  property  by  State — Powers  of  States — Expretts  and 

1904.  implied  restriction — Municipal  raten — Lands  ^^ Vested"  in  the  Commonwealth 

^    r    ^  — **  Matters   within  the  powers  of  the   Commonwealth — Sydney  CorporoiUni 

April  6,  7,  8,  Act,  42   Vict.,  No.  3,  sec,  103  {Consolidating  Act,  No,  35  of  1902,  sec.  110)— 

'^_  Commonwealth  of  Australia   Constitution  Act  (63  cfc  64    Vict.,   c,    12),  cor. 

Griffith,  C.J. ,  clause  5 — Constitution  of  the  Commonwealth,  ss.  51,  52,  85,  108,  114. 

Barton  and 
O'Connor,  J  J.  To  levy  a  municipal  rate  upon  Commonwealth  property  is  to  "  impose  a 

tax  "  within  the  meaning  of  sec.  114  of  the  Constitution. 

Upon  the  establishment  of  the  Commonwealth,  and,  subsequently,  certain 
lauds  and  buildings  within  the  boundaries  of  the  City  of  Sydney,  the  property  of 
the  Government  of  New  South  Wales,  became  vested  in  the  Commonwealth  by 
virtue  of  sees.  85  (i.)  and  86  of  the  Constitution.  Before  the  establishment  of  the 
Commonwealth  these  lands  and  buildinf^s,  as  Crown  lands  in  New  South  Wales, 
were  liable  to  be  rated,  and  were  rated  by  the  plaintiff  Council  under  sec.  103  of  the 
Sydney  Corporation  Act  of  1879,  sec.  110  of  the  Sydney  Corporation  {Consolidatjing) 
Act  of  1902.  After  the  vesting  of  the  lands  and  buildings  in  the  Commonwealth, 
the  plaintiff  Council  claimed  to  be  entitled  to  be  paid  rates  thereon  by  the 
Commonwealth. 

Held,  that  the  liability  of  the  lands  and  buildings  to  be  rated  was  not 
continued  by  sec.  108  of  the  Constitution,  and  that,  therefore,  by  virtue  of  sec.  114, 
the  Commonwealth  was  not  liable  to  pay  rates  in  respect  of  them. 

Held,  also,  that  sec.  110  of  the  Sydney  Coi'poration  Act  should  be  construed  aa 
not  intended  to  apply  to  land  the  property  of  the  Commonwealth. 

Individual  opinions  of  members  of  the  Convention  expressed  in  debate  cannot 

» 

be  referred  to  for  the  purpose  of  construing  the  Constitution. 

Special  Case. 

This  was  a  special  case  for  the  opinion  of  the  Court  stated  in 
pursuance  of  O.  XXIX.  of  the  Rules  of  the  High  Court.  The 
facts  as  set  out  in  the  case  were  as  follows  : — 
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On  and  since  the  establishment  of  the  Commonwealth,  under  H-  C.  of  a. 
the  provisions  of  the  Commonwealth  of  AvMralia  ConstitutioTi- 
Ad,  certain  buildings  situate  in  the  City  of  Sydney,  in  the  State        the 
of  New  South  Wales,  that  is  to  say  the  Customs  House,  the   ^^^^Tl^ 
General  Post  OfBce  and  certain  other  Post  Offices,,  and  certain      Sydney 
buildings  used  exclusively  in  connection  with  the  Department  of  TheCommon- 

Xaval  and  Military  Defence,  became  vested  in  the  Commonwealth.        1_ ' 

The  Customs  House  became  so  vested  on  the  establishment  of  the 
Commonwealth,  and  the  Post  Offices  and  the  Defence  buildings 
upon  the  transfer  to  the  Commonwealth  of  certain  Departments 
of  the  Public  Service  of  the  State  of  New  South  Wales,  and 
continued  to  be  so  vested  to  the  2nd  March,  the  date  of  the 
special  case. 

The  Commonwealth  was  established  on  the  1st  January,  1901, 
and  the  Departments  of  Posts  and  Telegraphs  and  Telephones  and 
Xaval  and  Military  Defence  were  transferred  on  the  Ist  March, 
1901. 

Since  their  so  vesting  the  said  buildings  were  always  occupied 
by  the  defendant  for  the  purposes  of  the  Public  Service  of  the 
Commonwealth. 

The  plaintiff  Council  contended  that  the  said  buildings  were, 
and  continued  since  their  said  vesting  in  the  Commonwealth, 
rateable  property  within  the  meaning  of  sec.  103  of  the  Sydney 
Ci/rporation  Act  1879,  and  of  sec.  110  of  the  Sydney  Corporation 
Act  of  1902,  Acts  passed  by  the  State  legislature  of  New  South 
Wales,  and  that  by  virtue  of  and  in  compliance  with  the  provisions 
of  the  said  Statutes,  the  plaintiff  Council  was  and  continued  to  be 
entitled  to  be  paid  rates  thereon  by  the  Commonwealth.  The 
defendant,  the  Commonwealth,  on  the  other  hand  disputed  all 
liability  to  pay  the  said  rates  or  any  part  thereof. 

The  question  of  law  for  the  opinion  of  the  Court  was  whether 
the  Commonwealth  was  liable  for  the  said  rates. 

It  was  admitted  that,  if  the  Commonwealth  was  liable  for  the 
said  rates,  all  conditions  precedent  necessary  under  the  said 
Sydney  Corporation  Acts  for  the  recovery  of  the  said  rates  had 
been  complied  with  by  the  plaintiff  Council. 

The  parties  to  the  case  signed  a  memorandum  to  the  effect  that, 
should  judgment  of  the  Court  be  given  in  the  affirmative,  on  such 
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^'  ^^  ^'  judgment  being  given  the  sum  of  seven  thousand  nine  hundred 

,_^^       and  eighty-seven  pounds  live  shillings  and  nine  pence  should  be 

The        paid  by  the  defendant  to  the  plaintiff  with  costs  of  the  cause,  and 

Council  OF  that  should  judgment  of  the  Court  be  given  in  the  negative,  on 

Sydney      guch  judgment  being  given  the  costs  of  the  cause  should  be  paid 

ThkCommon-  by  the  plaintiff  to  the  defendant. 

WEALTH. 


Wise,  K.C.,  Attorney-General  for  New  South  Wales  (Want 
K.C.,  and  Edmunds  with  him),  for  plaintiffs.  The  question  is 
whether  Crown  lands  in  New  South  Wales  that  were  liable  to 
pay  rates  became  divested  of  that  obligation  upon  passing 
from  the  control  of  the  State  to  that  of  the  Commonwealth; 
whether  property  that  is  permitted  by  the  New  South  Wales 
Government  to  be  rated  ceases  to  be  subject  to  rates  by  the 
fact  of  its  vesting  in  the  Crown  as  representing  the  Common- 
wealth, instead  of  vesting  in  the  Crown  as  representing  the 
Government  of  New  South  Wales.  First:  the  power  of  taxa- 
tion is  an  essential  attribute  of  a  State,  and  cannot  be  taken 
away  except  by  express  legislative  direction ;  Story  on  th 
Confititution,  940,  941  ;  Federalist,  32,  36 ;  Railroad  Co.  v. 
Peniston,  18  Wall.  (U.S.),  5,  at  p.  29.  There  is  nothing  in  the 
Constitution  that  puts  express  restraint  upon  this  power  to  tax, 
or  upon  its  right  to  empower  the  Council  to  impose  rates.  At 
any  rate  there  is  nothing  in  the  Constitution  that  has  expressly 
destroyed  the  right  to  levy  rates  that  was  possessed  by  Municipal 
Councils  at  the  date  of  the  establishment  of  the  Commonwealth. 
At  that  date  the  plaintiffs  by  virtue  of  2  Edw.  VII.,  c.  35,  sec.  110, 
sub-sec.  4  (sec.  103  in  the  Sydney  Corporation  Act,  43  Vict,  No.  3) 
had  power  to  levy  rates  upon  Crown  property.  By  sec.  85  (1)  of 
the  Constitution  the  property  in  question  in  this  case  was  trans- 
ferred to  the  Commonwealth.  Sec.  114  then  says  ''  a  State  shall 
not,  without  the  consent  of  the  Parliament  of  the  Commonwealth 
impose  any  tax  on  property  of  any  kind  belonging  to  the  Common- 
wealth." These  latter  words  do  not  relieve  the  Commonwealth 
from  the  obligations  that  attached  to  the  ownership  of  this  pro- 
perty at  the  date  of  transfer,  (1)  because  the  word  "tax"  in 
sec.  114  does  not  include  a  "  rate  " ;  (2)  because  the  section  refers 
to  future  and  not  existing  legislation.     As  to  the  first,  the  word 
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"  tax  "  must  be  given  its  ordinary  and  natural  meaning.     Rates   R-  C.  of  a. 
in  aid  of  the  Church  and  the  poor  in  England  were  held  to  be 
improperly  called  taxes,  that  term  being  strictly  applicable  only        thk 
to  imposts  in    aid  of  the  Crown ;  pei^  Holt,   C.J.,   in  Brewster  council  ok 
V.  Kidgill,  12  Mod.  Rep.,  166,  at  p.  167.     "  Taxes  "  do  not  in-      Sydnev 
clude  local  county  rates ;   R.  v.  Inhabitants  of  Aylesfordy  2  E.  ThkCommon- 
and  E.,  538.      There  Cockhwm,  C3,,  distinguished  rates   from     ^^^^^  • 
taxes,  holding,  as  Holt,  C.J.,  had  done,  that  the  latter  included 
only  levies  in  aid  of  the  Crown.     Rates  imposed  by  local  bodies 
are  properly  not  burdens  but  payment  for  services   rendered, 
whereas  taxes  are  burdens  or  contributions  towards  the  expenses 
of  the  Crown.     This  distinction  is  shown  in  Illinois  Central  v. 
Decatur,  147  U.S.R.,  190,  at  pp.  194,  202,  where  it  was  held  that 
exemption  from  taxation  was  not  exemption  from  the  payment 
of  rate8. 

[QiUFFiTH,  C  J. — That  case  turned  upon  the  distinction  between 
an  assessment  for  special  purposes  and  rates  in  general.  The 
asses-sment  was  distinguished  from  general  rates  as  well  as  from 
taxes.] 

I  cite  it  to  show  that  in  America  the  word  "  tax  "  is  not  taken 
necessarily  to  include  all  kinds  of  imposts.  I  adopt  the  first 
part  of  the  judgment,  which  agrees  with  that  of  Holt,  C.J.,  in 
Brewster  v.  Kidgill  (supra).  All  our  rates  are  special  assess- 
ments within  the  meaning  of  the  section  dealt  with  in  that  case  ; 
they  are  payments  for  services  rendered,  not  imposts  for  public 
uses.  The  Constitution  does  not  anywhere  contemplate  any 
other  kind  of  imposts  than  those  imposed  by  a  State  or  the 
Commonwealth  Government. 

Again:  sec.  114  applies  only  to  future  and  not  existing  legis* 
lation,  because  the  future  tense  "  shall  impose  "  is  used,  and  the 
words  "  without  the  consent  of  Parliament "  imply  that  the 
section  cannot  be  intended  to  come  into  operation  until  there  is  a 
Parliament  able  to  consent.  Moreover,  in  the  same  section  a 
distinction  is  drawn  between  "  raising "  and  "  maintaining,'' 
thus  making  it  clear  that  when  an  existing  state  of  affairs  was 
referred  to  an  apt  word  would  be  used.  "  Raise  "  can  only  refer 
to  new  forces,  "  maintain  "  to  those  already  in  existence. 
[Griffith,  C.J. — That  is  in  order  to  cover  any  time  that  may 
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H.  C.  OF  A.  elapse  before  the  transfer  to  the   Commonwealth.      All   taxes 

^^_'        before  1901  are  valid.     Is  not  the  tax  struck  each  year  when  the 

The         I'at©  is  levied  ?  ] 

cirNci'L  OF        -"^^^  Sydney  Corporation  Act  makes   Crown  lands  rateable. 

Sydney      Therefore,  unless  sec.  114  of  the  Constitution  makes  them  cease 

ThfX'ommox- to  be  so,  they  remain  rateable.     Sec.  108  provides  that  "  every 

J '     law  in  force  in  a  colony  which  has  became  a  State,  and  relating 

to  any  matter  within  the  powers  of  the  Commonwealth  shall, 
subject  to  this  ConstitutioH,  continue  in  force  in  the  State,"  &c., 
and  consequently,  if  sec.  114  is' only  prospective,  the  State  Act 
giving  the  Council  power  to  rate  is  in  full  force.  In  December, 
1900,  there  is  in  existence  a  tax  upon  Crown  lands  by  virtue  of 
an  Act  of  the  State  Parliament.  That  is  continued  in  force  by 
sec.  108 ;  K  v.  Bamford  (1901),  1  S.R.,  337,  and  sec.  114  has  not 
made  it  invalid. 

[Barton,  J. — You  are  using  "  tax  "  in  two  senses — first,  in  the 
sense  of  actual  liabilitj%  and  secondly  in  the  sense  of  power  or 
liability  to  have  a  tax  imposed.] 

It  is  true  that  the  power  has  to  be  exercised  periodically, 
but  if  the  right  to  tax  continues,  then  the  power  to  exercise 
it  continues.  The  power  of  the  State  Parliament  to  give  the 
Council  the  right  to  levy  rates  existed  in  December,  1900.  By 
virtue  of  sees.  107, 108,  it  therefore  still  exists,  unless  sec.  114  has 
taken  it  away,  and  the  Council  has  the  right  to  levy  rates  just  as 
it  had  at  the  date  of  the  Constitution.  Sec  114  means  only  that 
the  State  cannot  ^?a^8  a  iat^  imposing  a  tax.  The  ivi2)osingoi 
the  tax  is  done  when  the  power  is  given  to  the  Council  to  collect 
the  tax,  i.e.y  when  the  Sydney  Corporation  Act  was  passed.  The 
exemption  of  this  property  from  State  taxation  is  a  "  matter 
within  the  powers  of  the  Parliament  of  the  Commonwealth," 
referred  to  in  sec.  108,  as  appears  from  sees.  51  (xxxix.)  and  52  (i.) 
Therefore  the  property  must  continue  subject  to  all  liabilities  to 
which  it  was  subject  when  taken  over  by  the  Commonwealth. 
In  the  United  States  it  was  held  that  the  words  "  No  State  shall 
pass  any  law  "  interfering  with  obligations  created  by  contract 
referred  only  to  future  laws.  The  words  "  shall  impose,"  in  our 
Act,  should  receive  a  similar  prospective  meaning.  I  concede 
that  a   State   cannot   do   indirectlj'    what   it   is   unable   to  do 
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directly  ;  Fagan  v.  Chicago,  S4  Illin.,  227,  cited  in  Van  Brocklin    H-^-  ^^  ^• 
V.  Tennessee,  117  U.S.R.,  151,  at  p.  162 ;  Owings  v.  Speed,  5        ^®^- 
Wheat.  (U.S.),  420 ;   and  that  if   a   rate   is   a   tax   within  the        thb 
meaning  of  sec.  114,  and  a  tax  is  only  imposed  when  the  rate   ^ounc?l  of 
is  levied,  the  plaintiffs  must  fail.     But  I  contend  that  the  sense      Sydney 
of  the  word  "impose"  in  sec.  95  is  that  the  imposition  is  the  TheCommon- 
effect  of  parliamentary  action.  '        ' 

Counsel  then  proposed  to  quote  from  the  Convention  Debates 
a  statement  of  opinion  that  that  section  only  referred  to  future 
impositions. 

[Griffith,  C.J. — I  do  not  think  that  statements  made  in  those 
debates  should  be  referred  to. 

Barton,  J. — Individual  opinions  are  not  material  except  to 
show  the  reasoning  upon  which  the  Convention  formed  certain 
decisions.  The  opinion  of  one  member  could  not  be  a  guide  as  to 
the  opinion  of  the  whole.] 

The  intention  could  be  gathered  from  the  debate,  though  it 
would  not  be  binding  upon  the  Court.  The  Federalist  is  referred 
to  in  American  Courts. 

[O'Connor,  J. — That  is  as  an  expert  opinion,  or  a  text  book. 
Debates  in  Parliament  cannot  be  referred  to.] 

There  is  a  difference  between  parliamentary  debates  and  those 
of  the  Federal  Convention.  The  latter  were  the  deliberations  of 
delegates  sent  by  compact  between  the  States. 

[Griffith,  C.J. — They  cannot  do  more  than  show  what  the 
members  were  talking  about. 

O'Connor,  J. — We  are  only  concerned  here  with  what  was 
agreed  to,  not  with  what  was  said  by  the  parties  in  the  course  of 
coming  to  an  agreement.] 

It  might  be  the  duty  of  the  Court  to  modify  the  literal  meaning 
of  the  words  it  they  clearly  failed  to  express  the  intention  of  the 
delegates. 

[O'Connor,  J. — The  people  of  the  States  have  accepted  it  as  it 
now  stands. 

Barton,  J. — ^You  could  get  opinions  on  each  side  from  the 
speeches  in  debate. 

Griffith,  C.J. — They  are  no  higher  than  parliamentary 
debates,  and  are  not  to  be  referred  to  except  for  the  purpose  of 
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H.  C.  OF  A.  seeing  what  was  the  subject-matter  of  discussion,  what  was  the 
evil  to  be  remedied,  and  so  fortli.] 
The  To  return  to  sec.  114, 1  contend  that  it  contains  no  express 

CouNciL^oF  liinitation  of  the  power  of  a  State  to  levy   rates  through  the 

Sydney      Municipal  Council. 
J'heCommon-      [Barton,  J. — Do  you  say  then  that  it  is  competent  either  for  the 

WKAT  TH 

1.  *     States  or  the  Commonwealth  to  invade  the  domain  of  one  another 

except  so  far  as  restricted  expressly  or  by  necessary  implication 
by  the  laws  of  the  Commonwealth  ?] 

Yes.  There  is  nothing  to  prevent  a  State  which  had  the  power 
to  do  a  thing  at  the  time  of  the  establishment  of  the  Common- 
wealth from  doing  it  now,  except  where  clearly  forbidden  by 
tlie  Constitution  or  by  legislation  of  the  Commonwealth  in 
exercise  of  the  powers  conferred  by  the  Constitution.  Again, 
assuming  that  sec.  114  has  no  bearing  upon  the  matter,  this  is 
property  belonging  to  the  Crown,  and  the  Crown,  by  assenting  to 
the  Sydney  Corporation  Act,  has  given  its  assent  to  the  imposi- 
tion of  rates  upon  its  property  for  services  rendered.  The  assent 
of  the  State  Governor,  when  within  his  jurisdiction,  is  as  effective 
to  bind  the  Crown  as  that  of  the  Governor-General. 

[O'Connor,  J. — Is  not  the  "  Crown  "  merely  another  name  for 
the  Executive  Government  ?  ] 

Yes,  but  it  is  the  Crown  that  assents,  though  it  indicates  its 
assent  through  an  agency.  This  fact  makes  much  of  the 
reasoning  iu  McCuUoch  v.  Mm^land,  4  Wheaton,  U.S.,  316, 
inapplicable  to  the  circumstances  of  our  Constitution.  The 
Imperial  Parliament  deputes  different  executives  to  perform  the 
different  functions  of  the  Crown.  But  it  is  the  Crown  which  is 
behind  them  all.  The  Commonwealth  is  a  Union  of  States 
under  the  Crown.  This  distinction  between  the  Constitutions  of 
the  Dominion  and  the  United  States  is  pointed  out  by  Wetherby, 
J.,  in  Toivn  of  Windsor  v.  Covimerciul  Bank,  14  Nova  Scotia 
L.R.  (3  R  &  G.,  420),  at  p.  424.  This  Court  cannot  read  into  our 
Constitution  those  great  powers  that  were  read  intQ  the  American 
Constitution  by  Marshall,  C.J.,  in  order  to  preserve  the  Union. 

[O'Connor,  J. — Leprohon  v.  City  of  Ottawa,  2  Ont.  App.  Rep., 
522,  deals  with  this  argument.  The  Canadian  Courts  have  always 
followed  McCuUoch  v.  Maryland,] 
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There    is    another    reason    for    holding    that    the    American  H.  C.  ok  a. 
doctrine  does  not  apply,  viz.,  that  our  Constitution  gives  express 
protection  against  State  encroachment.    Sees.  107, 108, 109  secure        the 
the  supremacy   of   the  Commonwealth   Parliament.     The  chief  couIx/l  of 
assumption  of  Marahally  C.J.,  was  the  necessity  of  self-preser-      Sydney 
vation,  the  power  to  tax  being  the  power  to  destroy,  and  upon  TheCommon- 

thafc  he   based   the   doctrine   of    implied   restriction   upon   the       J ' 

taxing  powers  of  the  States.  But  under  our  Constitution  the 
Parliament  can  by  legislation  protect  itself  and  prevent  taxation 
being  imposed  upon  its  own  property.  It  only  need  pass  a  law 
inconsistent  with  the  State  law,  and  the  latter  becomes  invalid. 
It  can  legislate  over  matters  and  places  under  its  jurisdiction 
to  any  extent ;  sees.  51  (xxxix.)  and  52  (i.)  (ii.).  There  is  therefore 
no  need  to  rely  upon  the  implied  power  upon  which  Marshall, 
C.J.,  based  his  reasoning.  Apart  from  this,  there  is  an  essential 
difference  between  the  Constitutions  of  the  United  States  and 
of  the  Commonwealth,  in  that  the  latter  is  the  creature  of  the 
Imperial  Parliament,  whereas  the  former,  once  created,  is  answer- 
able to  no  superior  power.  The  chief  difficulty  of  the  framers 
of  the  Constitution  there  was  an  exaggerated  alarm  at  the 
powers  of  the  Federal  Government.  It  was  owing  to  this  fear 
that  the  limitations  in  the  Constitution  were  imposed  upon  the 
Federal  Government,  and  not  upon  the  States,  e,g.,  Article  I., 
sees.  8,  10.  There  was,  consequently,  no  express  prohibition  upon 
the  States,  like  sec.  114  in  our  Constitution. 

Van  Brocklin  v.  Tennessee  (supra)^  in  dealing  with  the  question 
of  the  exemption  of  the  Federal  Government  and  its  agents  from 
State  taxation,  draws  the  distinction  between  imposts  which  are 
payment  for  services  rendered,  for  which  the  Government  would 
be  liable,  and  burdens  which  prevent  the  proper  exercise  of 
authority  by  the  officers  of  the  Government. 

[Barton,  J.,  referred  to  Oshoi^n  v.  Bank  of  United  States,  9 
Wheat.  (U.S.),  738.] 

The  exemption  only  goes  far  enough  to  secure  the  free  action 
of  the  agents  or  instruments  of  Government. 

[Barton,  J.,  referred  to  the  judgment  of  Field,  J.,  in  Wisconsin 
Central  Railroad  Co.  v.  Price  County ,  133  U.S.R.,  496,  and 
Fifidd  V.  Close,  15  Mich.,  505.] 


216  HIGH    COURT  [1904. 

H.  C.  OF  A.      The  basis  of  all  the  decisions  is  that  the  levying  of  taxes  is  an 
impairment  of  the  sovereignty  of  the  Union. 
The  [Griffith,  C.J. — Is  not  the  real  basis  the  principle  that  the 

Coun^'l  OF  P^op^rty  of  the  Union  is  on  the  same  footing  as  the  property  of 

Sydney      foreign  Governments  ?  ] 
TheCommon-      [Barton,  J. — Marshall,  C.J.,  puts  it  upon  both  grounds.] 

'         The  Federal  Government  here  is  not  sovereign  in  the  same 

sense  as  in  the  United  States,  because  both  State  and  Common- 
wealth are  creatures  of  the  Imperial  Parliament,  and  by  it  any 
excess  on  the  part  of  either  can  be  restrained. 

[O'Connor,  J. — But  we  must  have  ordinary,  everyday,  work- 
ing checks,  not  revolutionary  ones.  In  that  view  the  American 
doctrine  applies  in  full  force.] 

I  suggest  revolutionary  remedies,  because  the  imagined  com- 
plications that  they  are  to  meet  are  revolutionary. 

The  other  ground  taken  by  Marshall,  C.J.,  is  that  taxation  by 
a  State  of  federal  property,  being  in  derogation  of  sovereignty, 
can  only  be  imposed  with  the  assent  of  the  Federal  Government. 
Here  the  Crown  has  expressly  assented  to  the  tax  by  authorizing 
the  Government  of  New  South  Wales  to  confer  the  power  of 
levying  rates.  There  could  be  no  parallel  to  this  in  the  United 
States,  because  before  1789  there  was  no  property  owned  by  the 
Union  or  a  predecessor  of  the  Union.  So  there  was  no  necessity 
to  provide  for  the  continuance  of  the  State  laws  as  to  burdens 
upon  such  property.  Here,  however,  the  ownership  has  not 
changed,  the  Crown  is  still  the  owner.  The  liability  to  pay 
rates  being  an  incident  of  the  ownership  of  the  property  must 
pass  with  it  unless  repudiated.  There  is  thus  a  contract  by  the 
Crown  to  pay  rates,  and  there  is  nothing  in  the  Constitution 
abrogating  it.  The  rate  in  this  case  is  not  within  the  mischief 
aimed  at  by  the  American  decisions  ;  it  is  reasonable,  and,  being 
a  payment  for  services  rendered,  voluntarily  undertaken  by  the 
Crown,  is  not  an  impairment  of  sovereignty.  It  has  always 
been  paid  hitherto  without  any  hindrance  to  the  performance  of 
the  functions  of  Government. 

[Griffith,  C.J. — Your  argument  would  make  it  a  question  of 
fact  for  the  jury  in  the  case  of  each  tax,  whereas  it  must  be  a 
question  of  law.] 
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The  fact  of  ifcs  having  been  paid  for  so  many  years  without  H.  C.  of  A. 
inconvenience  is  proof  that  it  is  no  impairment  of  sovereignty.       ^^^ 

There  is  no  inconvenience  or  confusion  caused  by  continuing  the        the 

Oi.  i  X     i.        •     i.1--  Municipal 

btate  power  to  tax  in  this  case.  Council  of 

[Barton,   J. — The   power,  if  it  continues,   must   be   without      Sydney 
limit]  ThkCommok- 

The  Councils  are  limited  to  two  shillings  in  the  £,  and  sec.  114       

would  not  permit  any  increase.  The  liability  is  really  based 
upon  a  contract  between  the  Municipal  Council  and  the  occupiers 
of  Crown  lands,  and  the  benefits  and  burdens  attach  to  the  land 
in  the  hands  of  every  purchaser.  In  Railroad  Co.  v.  Loft  itSy  105 
U.S.R.,  258,  it  was  held  that  the  exemptions  were  continued  to 
all  subsequent  holders  of  land.  By  analogy  the  burdens  should 
continue  also,  at  any  rate  until  the  contract  is  rescinded,  as  it 
could  be  here  by  express  federal  legislation ;  Fort  Leavenworth 
Railroad  Co.  v.  Lowe,  114  U.S.R.,  525. 

The  validity  of  State  laws  does  not  continue,  as  sec.  108 
provides  that  it  shall,  if  it  can  be  whittled  away  by  saying  that 
although  the  land  described  is  subject  to  rates,  there  is  no  such 
land  to  rate. 

[Barton,  J. — The  reasons  that  apply  in  the  case  of  property 
not  hitherto  liable  apply  equally  to  the  levying  of  rates  that 
were  previously  imposed,  or  to  which  the  land  was  previously 
subject.] 

The  States  are  to  be  saved  as  much  as  the  Federal  Govern- 
ment In  America  the  object  of  the  Courts  was  to  preserve  the 
Federal  Government  from  attacks  that  were  made  upon  it.  Here 
there  is  a  written  Constitution  containing  adequate  safeguards, 
and  it  is  not  necessary  to  go  outside  the  words  of  the  Act.  I'here 
is  therefore  no  need  for  the  doctrine  of  implied  restraint. 

[Griffith,  C.J. — Do  you  contend  that  apart  from  sec.  114  the 
States  have  power  to  tax  federal  property  ?  ] 

No.  I  say  that  the  liability  already  exists  and  continues  until 
removed.  The  Federal  Parliament  can  consent  by  implication  as 
well  as  expressly.     By  its  silence  it  has  assented. 

[Griffith,  C.J. — I  take  the  "  consent "  in  sec.  114  to  mean  the 
passing  of  an  Act  agreeing  to  pay  State  taxation.] 

The  result  of  holding  this  property  not  to  be  liable  would  be 


218  HIGH   COURT  [1904. 

H.  C.  OF  A.  to  take  away  a  right  to  levy  rates  which  the  State  Act  has 
^     •        expressly  conferred  upon  the  Council. 

The  [Griffith,   C.J. — A    new  kind   of  property  has  come   into 

Council^  OF   ^-^^'^tence  which  cannot  be  taxed  by  the  State. 

Sydney  O'Connor,  J. — Land  ceded  to  the  Commonwealth  ceases  to  be 

ThkCommon-  a  part  of  the  State.] 
WEALTH.  Even  if  that  is  so,  sec.  108  meets  the  case;  jB.  v.  Bamford 
(supra).  Nothing  but  the  doctrine  of  implied  restraint  can  take 
awsij  this  right,  and  that  can  only  be  resorted  to  in  case  of 
necessity,  and  in  the  absence  of  express  provision.  Parliament 
could  pass  the  exempting  Act  before  taking  over  the  land. 

[Griffith,  C.J. — But  you  have  to  establish  that  there  is  power 
in  the  State  to  tax  the  Commonwealth,  because  the  rate  is  levied 
upon  the  occupier. 

Barton,  J.,  referred  to  Thomson  v.  Pacific  Railroad  Co.y  9 
Wall.  (U.S.),  579,  at  p.  591.] 

In  applying  the  doctrine  of  implied  restraint  the  question  is : 
Does  the  tax  in  fact  impair  the  power  of  the  Federal  Govern- 
ment to  perform  its  functions;  Railroad  Co.  v.  PenisUyti,  18 
Wall.,  5;  Westp.rn  Union  Tel.  Co.  y.  Massachusetts,  125  TJ.S.Kj 
530,  at  p.  550.  The  implied  limitation  must  be  given  a  reasonable 
construction,  and  only  applied  where  there  is  an  impairment  of 
sovereignty. 

[Barton,  J. — The  principle  running  through  the  American 
cases  on  this  point  is  that  even  where  there  is  no  substantial 
impairment  the  question  to  be  considered  is  whether  there  is  or 
is  not  a  tendency  to  impair,  and  that  where  there  is  any  impair- 
ment, however  slight,  it  is  prohibited,  because  it  may  be  extended 
without  limit,  inasmuch  as,  where  there  is  a  power,  there  is  a 
possibility  of  an  extreme  exercise  of  the  power.] 

The  exaction  of  payment  for  services  rendered  is  not  a  tiax 
that  will  be  prohibited  under  this  doctrine;  Huse  v.  Glover y  119 
U.S.R.,  543 ;  Transportation  Co.  v.  Parkershuvg,  107  U.S.R.,  691. 

[Griffith,  C.J. — You  say  that  both  State  and  Commonwealth 
legislatures  may  have  power  to  legislate  in  respect  of  this 
subject-matter,  as  indicated  in  sec.  109,  and  that  until  the 
Commonwealth  legislates  the  law  of  the  State  prevails.  That 
assumes  the  capacity  of  State  and  Commonwealth  to  pass  laws 
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dealing  with  it.     Now  there  can  be  no  "  inconsistency  "  of  laws  H-  C.  of  A. 
except  in  cases — (1)   where   the  Commonwealth   has  exclusive        ^ 
power  of  legislation,  or  (2)  where  the  power  of  the  State  to        xuk 
legislate  continues  concurrently  with  that  of  the  CJommonwealth.   ny^Nc^L  o^ 
How  does  taxation  come  within  either  of  these  cases  ?  ]  Sydney 

The  land  rated   is   within  the   exclusive  jurisdiction   of   the  ThkCommon- 

Commonwealth  by  sec.  52  (i.)  (ii.)    It  is  land  "  vested "  in  the        L' 

Commonwealth.  The  Commonwealth  could  legislate  so  as  to 
prevent  the  taxation  of  this  land  by  the  State,  not  by  an  Act 
pronouncing  the  State  law  invalid,  but  by  one  inconsistent  with 
the  State  law,  which  by  sea  108  continues  in  force  until  tliat  is 
done.  Abuse  of  power  by  the  State  in  the  meantime  is  prevented 
by  sec.  114. 

[Griffith,  C.J. — Can  you  say  that  municipal  taxation  under 
State  laws  is  a  matter  within  the  concurrent  or  exclusive  juris- 
diction of  the  Commonwealth  ?  It  seems  to  me  a  confusion  of 
thought  to  say  that  to  regulate  the  taxation  of  property  hy  a 
State  is  within  the  jurisdiction  of  the  Commonwealth.] 

I  mean  that  it  is  within  its  exclusive  jurisdiction  to  regulate 
the  user  of  it — to  fix  the  amount  of  rates.  The  Commonwealth 
might  agree  to  pay  rates,  or  to  pay  them  only  up  to  a  certain 
amount,  and  that  would  be  regulation. 

Drake,  A.G.  for  the  Commonwealth  {Dr.  Cuilen  and  J.J.  Cohen 
with  him),  for  the  defendant.  The  rate  is  a  tax.  The  power  of 
taxation  is  an  essential  and  inherent  power  of  sovereignty,  and  is 
co-extensive  with  its  area ;  Blacky  Constitutional  Law,  p.  375. 
Tlie  necessary  independence  of  the  Federal  and  State  Governments 
limits  their  respective  powers  of  taxation,  ibid.,  p.  378.  The  chief 
authorities  on  the  point  are  the  American  and  Canadian  cases. 
The  instruments,  means  and  agencies  of  the  Federal  Government, 
as  well  as  all  property  belonging  to  it,  no  matter  for  what  purpose 
it  is  used,  must  be  free  from  State  burdens ;  McCulloch  v.  Mary- 
land, 4  Wheat.  (U.S.),  316  ;  McGomi  v.  Scales,  9  Wall.  (U.S.),  23. 
The  converse  is  equally  true,  that  the  Federal  Government  cannot, 
by  its  revenue  system,  defeat  the  operations  of  the  State  Govern- 
ments within  their  legitimate  sphere  ;  National  Bank  v.  Conimon- 
vmlth, 9  Wall.  (U.S.),  353;  Railroad  Co.v. Peniston, IS  Wall.  (U.S.), 
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H.  C.oF  A.   29.     The  facfc  that  land  is  not  liable  to  seizure  makes  no  difference 

in  the  character  of  the  law.     All  taxation  except  a  capitation  tax 

The        is  a  tax  upon  an  individual  in  respect  of  either  his  property  or  his 

Coun'ctl  OP   ©^'-r'liogs-     If  the  tax  is  upon  an  individual  in  respect  of  his  land 

Sydney      it  may  be  called  a  land  tax,  but  it  is  the  individual,  the  owner  or 

TheCommon-  occupier,  who  is  liable  ;  Dobbins  v.  E^rie  Cmmty,  16  Peters,  445. 

'      The  raising  of  taxes  by  a  city  or  town  for  its  support  is  as  much 

an  exercise  of  the  taxing  power  as  where  raised  by  a  State  for 
its  own  support.      The  State  acts  by  and  through  the  municipal 
governments  ;  Gihnan  v.  City  of  Sheboygan,  2  Black  (U.S.),  510; 
Knoxdton  v.  Supervisors  of  Rock  County,  9  Wise,  410.     So,  in 
this  case,  the  rates  must  be  regarded  as  imposed  by  the  Govern- 
ment of  New  South  Wales.     The  rate  here  is  not  a  compensation 
for  services  rendered.     Sec.  128  of  the  Sydney  Corporation  Act 
1902,  provides  for  special  rates  being  raised  for  special  purposes. 
The  rate  in  question  is  not  under  that,  but  under  the  section  pro- 
viding for  general  rates.    A  special  assessment  must  be  regarded  in 
the  same  light  as  general  rates,  i.e.,  as  "  taxation  " ;  per  Fields  J.,  in 
Wisconsin  Central  Railroad  Go.  v.  Price  County y  133  U.S.R.,496. 
It  has  only  been  held  not  to  be  a  tax  where  it  is  actually  a  pay- 
ment for   services  rendered.     The   distinction    has  been  clearly 
defined  in  State  Tonnage  Tax  Cases,  12  Wall.  (U.S.),  204 ;  Peete 
v.  Morgan,  19  Wall.,  581  ;  Cannon  v.  ^^ew  Orleans,  20  Wall. 
(U.S.),  577;    Packet   Co.  v.  Keokuk,  95   U.S.R.,  80;    Hainan 
V.  Chicago,  147  U.S.R.,  396,  in  which  Field,  J.,  at  p.  410,  dis- 
tinguishes Huse  V.  Glover  (sapi^a)',  Western  Union  Tel.  Co.  v. 
Massachusetts,  125  U.S.R.,  530  ;  and  in  many  later  cases.     These 
were  all  cases  of  private  companies  doing  business  both  in  the 
State  that  imposed  the  tax  and  in  other  States.     They  were  held 
liable  to  State  taxation  only   in  respect  of  their  local  occupation 
and  business,  as  in  City  of  St  Louis  v.  Westeroi  Union  Tel.  Co., 
148  U.S.R.,  92.     Levying  a  charge  upon  such  a  corporation  greatly 
in  excess  of  the  cost  of  the  services  rendered  was  held  to  be  a  tax, 
and  the  ordinance  imposing  it  void ;  Philadelphia  v.  Tel.  Co.,  40 
Fed.  Rep.,  615.     The  rate  in  question  is  therefore  a  tax  upon  the 
Commonwealth  in  respect  of  property  owned,  held  and  occupied 
by  it,  and  is  prohibited  by  sec.  114. 
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[Barton,  J. — The  strongest  argument  against  you  is  that  that  H.  C.  of  a. 
section  is  prospective  only.]  ^^\ 

I  contend  that,  assuming  this  section  to  be  prospective,  the  tax        xhb 
is  imposed  whenever  the  rate  is  struck.      The  limit  was  fixed  by   Council  of 
the  Statute,  but  the  actual  rate,  varying  within  that  limit,  is      Sydney 
imposed  each  year.    The  word  "  impose  "  is  used  in  two  senses,  one  The  Common- 

meaning  the  passing  of  the  Statute  imposing  the  tax,  and  the       . * 

other  the  levj^ing  of  it  or  making  it  payable  upon  particular 
property,  just  as  in  the  imposition  of  duties  of  customs  upon 
certain  goods.     Municipalities  are  simply  auxiliaries  of  the  State, 
and  the  State  imposes  a  tax  every  time  that  they  levy  a  rate. 
As  for   the   contention   that   the   liability   continues    until   the 
Commonwealth  puts  an  end  to  it  by  legislation,  I  say  that  by  no 
legislation  could  the  Commonwealth  give  effect  to  or  alter  the 
effect  of  sec.   114.     It  begins  to  operate  from  the  date  of  the 
establishment  of  the   Commonwealth,   and   prohibits  any   sub- 
sequent exercise  by  a  State  of  the  rating  power  upon  Common- 
wealth property.     In  Foo^t  Leavemvorth  Railroad  Co.  v.  Howe 
(m'pra),  the  land  sought  to  be  taxed  was  land  that  had  been 
ceded  subject  to  certain  exemptions,  and  it  was  held  to  be  liable 
only  when  used  for  State  purposes,  but  exempt  when  used  for 
Federal  purposes.     The  case  depended  entirely  upon  the  terms  of 
cession.     In  Van  Brocklin  v.  Tennessee  (supra),  it  was  held  that 
if  the  title  to  the  land  was  in  the  Federal  Government  the  land 
was  not  taxable  by  the  State.     There  is  in  the  American  Con- 
stitution no  section  corresponding  to  sec.  114  in  ours,  but  the 
States  admitted  to  the  Union  later  were  admitted  under  acfree- 
ments  that  lands  of  the  Union  should  not  be  taxable,  and  that 
was  embodied  in  the  Constitutions  of  those  States.     In  the  case 
of  the  original  States  there  was  an  implied  provision  to  the  same 
effect. 

As  to  the  contention  that  these  are  Crown  lands  which  the 
Crown  has  allowed  to  be  taxed,  the  New  South  Wales  Statute 
must  be  taken  to  have  referred  only  to  Crown  lands  within  the 
jurisdiction  of  that  State.  Crown  lands  that  have  passed  to  the 
Commonwealth  are  as  much  out  of  its  reach  as  if  they  were 

within  another  State.     To  hold  otherwise  would  be  to  render 

the  provisions  in  the  Constitution  providing  for  the  transfer  of 

lands  from  one  owner  to  another  meaningless. 
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H.  C.  OF  A.       [Griffith,  C.J. — The  whole  scope  of  the  Constitution  shows 
that  a  distinction  is  made  between  the  diflFerent  Governments  as 
The        different  entities.] 

clZ'Sl'^i       (He  was  stopped  on  this  point). 

Sydney  ^^  argument  was  ba.sed  on  sec.  84,  that  the  Crown  has  con- 

TubCommon-  tracted  with  the  municipality  that  rates  should  be  paid,  and  that, 

'     as  the  Crown  still  holds  the  land,  there  is  a  "  current  obligation" 

attaching  to  it  in  the  hands  of  the  Commonwealth.  But  the 
municipalities  are  mere  instrumentalities  of  the  State.  They 
have  no  vested  right  in  powers  given  them  by  legislation.  The 
State  can  at  any  time  take  away  the  powers  it  has  conferred,  and 
it  has  done  so  by  accepting  the  Constitution.  Sec.  114  has  taken 
away  the  power  to  tax  lands  held  by  the  Commonwealth,  and  it 
is  no  answer  to  say  that  there  was  a  previous  contract  to  allow 
them  to  be  taxed.  [He  cited  on  this  point  i^rvsteea  of  DartTnouth 
College  v.  Woodward,  4  Wheat.,  519 ;  Meriwether  v.  Garrett,  102 
U.S.R.,  472]. 

Sec.  108  does  not  help  the  argument.  It  can  only  refer  to  such 
matters  as  must  be  provided  for  in  the  interval  between  the 
establishment  of  the  Constitution  (Commonwealth)  and  legisla- 
tion by  the  Parliament,  i.e.,  management  of  departments  and  so 
on.  Its  language  is  wholly  inapplicable  to  the  taxation  of  land. 
[Griffith,  C.J. — I  can  see  no  possibility  of  there  being  any 
"  inconsistency  "  between  the  powers  of  taxation  by  a  State  and 
the  power  of  taxation  by  the  Commonwealth.  Taxation  by  the 
one  authority  is  not  inconsistent  with  taxation  by  the  other] 

The  doctrine  of  necessarily  implied  restraint  is  as  applicable  to 
our  Constitution  as  to  that  of  America.  There  is  nothing  peculiar 
in  our  circumstances.  There  has  never  been  any  attempt,  even 
in  modern  times,  to  impeach  the  doctrine  of  McCidloch  v.  Mary- 
land (supra).  It  was  adopted  and  aiBrmed  in  1886  in  Van 
BrocJdin  v.  Tennessee  {8U2>ra)yeind  in  ISdSin  Oivensboro'  National 
Bank  v.  Owenshoro',  173  U.S.R.,  664,  at  p.  676 ;  Grenada  County 
V.  Brogden,  112  U.S.R.,  261.  Canada  has  adopted  it,  Lej^rohon  v. 
Ottawa^  2  Ont.  App.  Rep ,  526,  in  1876-8.  The  plea  raised  here  that 
rates  are  payment  for  services  rendered  has  often  been  raised  in 
America,  but  held  to  be  no  answer ;  because  it  could  always  be 
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said  that  the  levying  of  a  rate  was  in  a  sense  a  payment  for  H.  C.  of  A. 

benefits  received.     It  is  a  tax  nevertheless. 

[Griffith,  C.J. — We  may  take  it  that  the  law  as  declared  in        xhe 

that  case  is  settled  law  in  Canada.]  Council  of 

There  are  many  cases  dealing  with  the  different  kinds  of  inter-      Sydney 

ference  with  the  Federal  service  which  will  be  restrained  ;  Coti  v.  TheCommon- 
WaiHoih  2  Cartwright,  343,  in  Canada,  and  in  New  Brunswick     '^''^^™- 

the  following  cases: — Ex  parU  Owei},  20  New  Br.,  487  ;  Ackman 
v.  Totim   of  Monckton,  24  New  Br.,  103 ;  Coates  v.   Toion  of 
Monckton,  25  New  Br.,  605 ;  Ex  parte  Timothy  Burke,  34  New 
Br.,  200 ;   Ex  pcM^te  Killam  and  otliera,  34  New  Br.,  530.     The 
Municipal  Council  in  this  case,  in  default  of  payment,  could  issue 
a  distreSvS  warrant,  and  seize  any  Commonwealth  property  any- 
where in  the  city,  not  only  on  the  premises.     There  could  not  be 
a  stronger   case   of    interference    with    the    operations   of   the 
Commonwealth.     Even  if  there  were  no  express  prohibition,  the 
State  could  not  be  allowed  to  tax  the  Commonwealth  property 
in  such  a  way  as  to  impede  the  operations  of  the  Government. 
Again  :  the  State  Act  should  be  construed  in  such  a  way  as  not 
to  include  Commonwealth  property.     It  could  not  be  the  inten- 
tion of  the  State  legislature  to  allow  taxation  of  land  outside 
their  jurisdiction.     The  State  Act  need  not  be  made  invalid,  but 
may  receive  its  full  effect,  the  only  question  being  how  much  it 
includes.     It  must  be  read  subject  to  the  Constitution  :  Grenada 
County  V.  Brogden  (supra) ;  Black,  Cooiatitutimial  Law,  p.  60 ;  but 
is  good  as  far  as  it  does  not  conflict  with  it.     "  All  lands  "  must 
be  construed  as   excluding  Commonwealth   lands.      When  the 
original  State  Act  was  passed  there  were  no  Commonwealth  lands 
in  existence,  and  the  Consolidating  Act  of  1902  cannot  be  taken 
to  have  extended  its  operation. 

Dr.  Cidlen  followed.  The  prohibition  in  sec.  114  applies  to 
the  exercise  of  powers  under  Acts  already  in  existence,  as  well  as 
to  the  passing  of  Acts  in  the  future.  It  is  not  only  a  particular 
way  of  doing  the  thing  that  is  prohibited,  but  the  doing  it  in 
any  way.  Any  tsx.  that  is  in  any  way  burdensome  is  included  ; 
Broum  v.  Maryland,  12  Wheat.,  419,  at  p.  442.  Even  if  we 
assume  that  the  tax  was  imposed  at  the  time  of  the  passing  of 
the  Sydney  Co)^poration  Act  and  not  at  the  date  of  levying  this 
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H.  C.  ofA.  rate,   it   makes   no    difference.     Sec.    114   cannot   have   only  a 

prospective  effect.      The  only  logical  way  to  read  it  is  as  a  repeal 

The       P^o  tanto  of  the  Cmistitutlon  Act  of  New  South  Wales.    That 

Counc/l  OF   ^^^  g^^®  power  to  the  Government  of  New  South  Wales  to  tAX 

Sydney      property  within  its  boundaries.     In  the  exercise  of  that  power 

TheCommok-  various   taxing   Acts   have   been  passed.      The   Commo lUix^alth 

*      ConstitvMon  Act,  coming  later,  being  clearly  contradictor}'  of  the 

exercise  of  that  power  in  respect  of  Commonwealth  propertj% 
must  operate  to  prevent  its  further  exercise,  not  only  in  the 
way  of  passing  new  taxing  Statutes  in  respect  of  such  property, 
but  also  in  the  way  of  raising  taxes  under  Acts  previously 
passed.  If  it  had  been  the  intention  of  the  framers  of  the 
Constitution  to  preserve  those  powers  they  would  have  used 
different  words.  They  had  before  them  an  example  of  a  section 
intended  to  preserve  powers  previously  conferred,  and  to  con- 
tinue the  exercise  of  those  powers,  in  sec.  41  of  18  &  19  Vict., 
c.  44,  which  preserves  laws  pa.ssed  under  the  old  Const'datwn 
Act  of  New  South  Wales,  9  Geo.  IV.,  c.  83.  If,  therefore,  it  had 
been  intended  to  merely  substitute  new  for  old,  some  such  section 
as  sec.  41  would  have  been  used.  But  here  we  have  the  creation, 
by  an  Act  of  the  same  Parliament  that  created  the  old,  of  a 
new  legislature  with  co-ordinate  powers.  Thus  there  are  two 
Constitutions  existing  side  by  side,  and  one  of  tliem  may  impinge 
upon  the  other.  In  such  a  case  the  later  Act,  where  it  conflicts 
with  the  earlier,  must  operate  as  an  implied  repeal  of  the  earlier. 
State  laws  must  be  invalid  to  that  extent.  We  should  thus 
expect  to  find  the  section  preserving  State  powers  framed  in 
such  a  way  as  not  to  cut  down  the  powers  conferred  upon  the 
Commonwealth  by  the  Constitution.  This  we  find  in  sec.  lOM, 
which  has  preserved  the  powers  of  the  States,  but  "  subject  to  th 
C(mstitutian"  It  cannot  therefore  be  argued  that  it  was  intended 
to  preserve  powers,  the  exercise  of  which  would  be  directly  in 
conflict  with  an  express  provision  in  the  Constitution ;  sec.  114. 
Again  :  to  make  sec.  108  applicable,  the  plaintiffs  must  show  that 
there  were  concurrent  powers  in  State  and  Commonwealth  to 
legislate  over  some  particular  subject-matter.  The  subject-matter 
here  is  the  taxation  of  Commonwealth  property.  But  it  is 
absurd  to  talk  of  the  Commonwealth  having  power  to  tax  its 
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rncii  pi'operty,  and  to  say  that  the  States  have  a  concurrent   H-  G-  ^^  ^* 
power  over  the  same  subject-matter.      Suppose,  however,  that  it       ^_^ 
has  been  established  that  the  subject-matter  is  within  the  con-        xhe 
current  powers,  and  that  the  State  can  legislate  with  respect  to   ^q^^'c/l  of 
it,  still  sec.   108  does  not  help  the  plaintiffs,  because  there  is  still      Sydney 
the  limitation  contained  in  the  words — "  subject   to   the   Con-  THBCk)MMON- 

stitution,"  and  we  have  the  expreas  prohibition  in  sec.  114,  and        ' 

the  clear  statement  in  covering  clause  5,  that  the  Constitution 
must  override  the  laws  of  the  State.  The  only  other  hypotliesis 
upon  which  it  could  be  contended  that  the  State  has  power  to 
legislate  upon  this  subject-matter  is  that  it  is  within  the  exclusive 
power  of  the  State.  This  is  clearly  not  so.  The  result  is  that, 
the  power  to  legislate  upon  it  having  been  withdrawn  from  the 
State,  the  laws  made  under  that  power  are  also  withdrawn.  The 
word  "impose"  in  sec.  114  is  wide  enough  to  include  both  a 
new  law  creating  a  tax,  and  one  carrying  into  operation  an  old 
law  authorizing  the  levy  of  rates.  To  forbid  Parliament  to  carry 
into  effect  an  existing  law  is  a  repeal  pro  tanto  of  that  law.  The 
Imperial  Parliament  has  done  no  more  than  was  done  by  the 
Parliament  of  New  South  Wales,  when  it  made  the  land  of  the 
Railway  Commissioners  and  property  of  the  Harbour  Trust 
exempt  from  municipal  rates.  But  in  each  case  the  Corporation 
Act  remains  effective  over  all  subject-matter  within  its  sphere. 
Again,  even  supposfng  that  sec.  108  applied,  the  powers  of  the 
Commonwealth  with  regard  to  taxation  are  limited  to  this 
extent,  that  it  caunot  impose  taxation  "so  as  to  discriminate." 
There  must  be  the  same  limitation  upon  its  power  to  assent  to 
taxation  as  upon  its  power  to  tax.  To  assent  to  the  taxation  of  its 
property  by  municipalities  in  New  South  Wales  is  to  discriminate 
in  their  favour. 

The  position  of  the  Commonwealth  is  not  made  different  from 
that  of  the  United  States  by  the  fact  of  the  Crown  being  behind 
both  the  Commonwealth  and  State  Governments.  The  Imperial 
Parliament  evidently  treated  the  Governments  of  State  and 
Commonwealth  as  different  juristic  persons,  different  entities. 
The  only  effect  of  a  decision  to  the  contrary  would  be  to  add  a 
few  more  words  to  every  case  where  mention  is  made  of  the 
respective  Parliaments,  just  like  the  effect  of  the  Statute  of  Uses 
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H.  C.  or  A.  upon  conveyances  in  England.   It  would  be  "  the  Crown  as  repre- 

1904 

sen  ted  by  the  Commonwealth,"  and  "  the  Crown  as  represented 

Thk        by  the  State  Parliament."     "  The  Crown "  in  one  State  cannot 

CouNci^L  OF   ^^^^^  ^^^  same  person  in  fact  as  "  the  Crown  "  in  another  State. 

Sydney      Jn  the  Dominion  of  Canada,  where  disputes  arise  between  bodies 

TheCommon-  representing  these  different  functions  of  the  Crown,  the  parties 

_^ ■      are  The  Attorney-General  of  the  one  v.  The   Attorney-General 

of  the  other,  and  the  Privy  Council  has  recognized  the  dis- 
tinction. In  the  United  States  the  people  take  the  place  occupied 
by  the  Crown  in  the  British  dominion  ;  but  that  fact  does  not  make 
the  doctrine  of  implied  restraint  inapplicable  here.  Congress  is 
one  legislature  and  the  State  Parliament  another,  and  the  assent  of 
the  one  is  not  the  same  thing  as  the  assent  of  the  other,  in  matters 
over  which  they  respectively  exercise  jurisdiction.  So  here  the 
Crown  gives  up  part  of  its  prerogative  to  the  various  State 
governments,  and  it  can  only  give  up  the  exercise  of  its  prerog- 
ative in  one  State  to  the  government  of  that  State.  One  State 
can  no  more  impose  burdens  upon  another  State  in  the  exercise 
of  powers  conferred  by  the  Crown  than  one  State  can  upon  the 
Commonwealth. 

[Griffith, C.J. — The  surrender  of  a  prerogative  to  the  States,  or 
to  any  of  them,  is  not  a  surrender  to  the  Commonwealth.] 

In  each  case  where  the  Crown  is  bound  by  Statute  it  must  be 
enquired  how  far  that  particular  government  can  purport  to 
bind  the  Crown.  It  is  clear  that  it  can  only  do  that  within  the 
limits  of  the  jurisdiction  conferred  upon  it  by  the  Crown.  It 
cannot  bind  co-ordinate  governments. 

[Barton,  J. — Marshall,  C.  J.,  in  Osborn  v.  Bank  of  United  States, 
9  Wheat.,  738,  puts  your  contention  very  clearly.] 

The  contention  of  the  plaintiff  here  is  not  that  only  an  indi- 
vidual, a  citizen  of  the  Commonwealth,  is  bound,  but  that  the 
Commonwealth  Government  itself  is  bound.  The  American 
cases  refer  to  attempts  to  impose  burdens  upon  individuals,  so 
that  there  is  no  necessity  to  resort  to  the  whole  of  the  reasoning 
there  used. 

[Griffith,  C.J. — Nobody  seems  to  have  had  the  courage  to 
endeavour  to  impose  burdeus  upon  the  Federal  Government  in 
the  United  States  in  so  many  words.] 
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The  doctrine  of  McCuUoch  v.  Maryland  is  applicable  when-  H.  C.  of  A. 

.     .         .        •  1904 

ever  there  are  co-ordinate  powers  existing  in  different  govern-        »^_J/ 
ments.  The 

[Barton,  J.— The  Attorney-General   for  New   South   Wales   councT^k 
contends  that  sec.  114  does   away   with  the  relevancy   of   the      Sydney 
doctrine.     It  seems  to  me,  however,  that  the  exemption  comes  The  Common- 

within  the  powers  included  in  the   grant.     Where  a  power  is        J * 

granted,  every  other  power  is  granted,  the  denial  of  which  would 
make  the  grant  of  power  nugatory.] 

[Wim,  K.C. — Immunity  from  taxation  may  not  be  such  a 
power.] 

[Barton,  J. — I  think  so,  on  clear  reasoning,  not  merely  on  the 
authority  of  the  American  decisions.  The  Crown  may  make 
grants,  for  instance,  of  moneys  that  purport  to  be  levied  as 
taxes.] 

The  Constitution  has  introduced  a  new  government,  which 
cannot  be  bound  by  State  legislation.  In  Canada  the  Dominion 
Government  has  power  to  disallow  provincial  Acts.  That  is 
some  protection  certainly,  but  it  is  not  the  only  one.  The 
Dominion  Court  in  Canada  and  the  High  Court  here  are  the 
authorities  to  decide  constitutional  questions  in  the  last  resort 
(sec.  74  of  the  Constitution).  The  decision  is  not  to  be  left  to 
those  who  may  happen  to  be  in  office  at  the  time.  Each  govern- 
ment is  supreme  in  its  own  sphere  ;  Hodge  v.  The  Qii^en,  9  App. 
Cas.,  117;  PowtU  v.  Apollo  Candle  Co.  Ltd.,  10  App.  Cas.,  282.  That 
cannot  be  so  if  it  is  liable  to  be  attacked  by  other  Parliaments 
from  time  to  time. 

See.  114  is  inserted  in  order  to  prevent  State  Parliaments  from 
taxing  the  Commonwealth  through  its  property,  but  it  was  never 
contemplated  that  a  direct  tax  would  be  attempted  upon  the 
Commonwealth  Government  itself.  The  section  therefore  pro- 
hibits  the  tax  in  rem,  inasmuch  as  that  might  possibly  be 
attempted  on  the  gi'ound  that  the  land  was  within  the  territorial 
limits  of  the  States.  But  it  is  really  the  Commonwealth  which 
is  being  taxed  here,  and  therefore  the  doctrine  of  McCulloch  v. 
Maryland  applies. 

Wise,  K.C.,  in  reply.     It  is  not  for  the  plaintiffs  to  point  to 
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H.  C.  OF  A.  statutory  authority  for  the  State  to  tax  this  land  ;  the  onus  is 

on  the  defendants  to  point  to  some   part  of   the   Constitution 

The        taking  away  the  statutory  power  of  the  State  to   impose  the 

CouNciL^oF   ^^*     ^^»  however,  I  am  required  to  discharge  the  onus,  I  point 

Sydney      to  the   Sydney  Corporation  Act.      If  the  land  is  Crown  lands 

TheCommon- it  is  rateable  under  that  Act;  if  it  is  Commonwealth  property 

_^ '     it  is  not  within  the  exemptions,  and  the  defendant  must  show 

some  section  in  the  Constitution  which  takes  away  the  power 
to  rate.      That  must   be  done  by  clear   words,   because  in  no 
other   way  can   the   sovereign   power   of   the  State  to   tax  be 
taken  away.     "  Tax  "   here  must  be  understood  in  the  sense  in 
which  it  is  used  in  England.     That  would  not  include  a  rate. 
The  word  "  State  "  also  must  be  literally  construed,  and  not  read 
so  as  to  include  a  municipality.     The   prohibition  in  sec.  114 
must  therefore  be  strictly  read  to  apply  only  to  the  imposition  of 
taxes  by  a  State  and  not  to  the  levying  of  rates  by  a  municipality. 
The  words  are  clear,  and,  even  if  they  left  it  doubtful  whether 
rates  were,  or  were  not,  included  in  the  prohibition,  sec.  108 
would  make  it  clear  that  they  were  not  intended  to  be  so  in- 
cluded,  because   by    that   section   current   liabilities   are  saved. 
The  words  of   sec.  114  being   clear,   the  American  doctrine  of 
implied  restriction  is  inapplica])le.     The  Court  will  not  adopt  it 
here  unless  it  is  absolutely  necessary.     United  States  v.  Cornell,  2 
Mason  (U.S.),  50,  gives  cgi  instance  of  the  difficult}^  which  the 
American  judges  had  to  face,  and  it  is  met  hereby  sec.  108 ;  R,  v. 
Bamford  {supra).     Even  on  the  American  cases  the  mere  fact  of 
the  land  being  the  property  of  the  Commonwealth  Government 
will  not  render  it  exempt  from  rates,  assuming  that  they  do  not 
come  within  sec.  114;  Fort  Leavenworth  li.  B.  Co.  v.  Lowe,  114 
U.S.R.,  525.     Moreover,  the  Imperial  Parliament  can  interfere,  if 
necessary,  to  prevent  destruction  of  the  instruments  of  the  Com- 
monwealth, whereas  in  America,  unless  it  could  be  regarded  as 
implied  in  the  Constitution,  such  a  safeguard  could  nowhere  be 
found.      Certain  powers  have  been  conferred   by   the  Imperial 
Parliament  by  Statute  upon  States  and  Commonwealth,  on  the 
assumption  that  they  would  be  exercised  reasonably.    The  undue 
exercise  of  these  powers  can   be  restrained    by  the  Parliament 
which  conferred  them,  but  the  Court  cannot  go  outside  the  terms 
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of  the  Statutes  in  order  to  impose  a  further  restraint  upon  them.   ^-  ^'  ^^  ^' 

As  to  the  difficulty  caused  by  part  of  the  rates  claimed  having 
been  levied  under  the  Consolidating  Act  1902,  it  is  admitted  by        tiie 
the  special  case  that  all  the  rates  are  to  be  treated  as  on  the   ^^uncil^ 
same  basis,  and  there  is  to  be  no  distinction  between  the  amount      Sydney 
claimed  in  respect  of  rates  levied  before  1902  and  those  levied  ThkCommon- 

,    ,  WEALTH. 

later.  

Cur.  adv.  vidt 

Griffith,  C.J.     In  this  action  the  Municipal  Council  of  Sydney     '^^^  April, 
claims  to  recover  irom  the  Commonwealth  municipal  rates  in 
respect  of  land  situate  within  the  City  of  Sydney,  and  occupied 
by  the  defendant  for  the  purposes  of  the  Departments  of  Cus- 
toms, Posts  and  Telegraphs,  and  Defence,  the  land  having  become 
vested  in  the  defendants  by  virtue  of  sec.  85  (1)  of  the  Constitution 
upon  the  transfer  of  those  departments  to  the  Commonwealth. 
The  defendants  claim  that  the  rates  in  question,  which  were  made 
since  the  date  of  transfer,  are  within  the  prohibition  of  sec.  114, 
which  provides  that  "  a  State  shall  not  without  the  consent  of  the 
Parliament  of  the  Commonwealth     ....     impose  any  tax  on 
property  of  any  kind  belonging  to  the  Commonwealth."     For  the 
plaintiflb  it  is  contended,  first,  that  a  municipal  rate  is  not  a  tax 
within  the  meaning  of  sec.  114,  and,  secondly,  that,  if  it  is,  the 
provisions  of  the  Sydney  Corporation  Act  1879,  by  which  (sec.  103, 
re-enacted  as  sec,  110  of   the   Sydney    Corporation   Act  1902) 
(1902  No.  35)  Crown  lands  were  expressly  declared  to  be  liable  to 
rates,  were  continued  in  force  by  sec.  108  of  the  Constitution  until 
the  Parliament  of  the  Commonwealth  should  think  fit  to  legislate 
in  a  contrary  sense,  when,  it  is  said,  the  provisions  of  sec.  109  of 
the  Constitution  would  come  into  operation,  and  the  State  law, 
being  inconsistent  with  the  Federal  law,  would  cease  to  have 
effect    No  such  Federal  law  has  yet  been  passed.     A  subsidiary 
contention  was  that,  in  determining  whether  the  rate,  assuming  it 
to  be  a  tax  within  the  meaning  of  sec.  114,  was  valid  or  not, 
regard  should  be  had  to  the  date  of  the  passing  of  the  New  South 
Wales  Statute,  and  not  to  the  dates  when  the  particular  rates  in 
question  were  made,  and  that,  therefore,  the  rates  for  1901  and 
1502,  made  under  the  Act  of  1879,  which  was  passed  before  the 
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H.  0.  OF  A.  establishment  of  the  Commonwealth,  were  valid,  even  if  those 

1904 

, '.       made  under  the  Act  of  1902  were  invalid,  which,  however,  was 

The        not  conceded.     There  can  be  no  doubt  that  the  right  of  taxation 

Council  op   ^^  ^  right  of  sovereignty.     It  may  be  exercised  upon  all  persons, 

Sydney      and  in  respect  of  all  property,  within  the  jurisdiction  of  the 

ThbCommon-  sovereign  power  which  exercises  it.     Municipal  taxation  springs 

'     from  this  sovereign  right,  and  is  an  exercise  of  it  by  delegation  to 

the  municipality.  No  other  origin  for  it  can  be  suggested.  It 
follows  that  if  the  authority  which  assumes  to  create  such  a 
delegation  does  not  itself  possess  the  power,  the  delegation  is  void, 
since  the  spring  cannot  rise  higher  than  its  source.  A  municipal 
corporation,  therefore,  cannot  have  any  greater  power  to  impose 
taxation  than  the  State  by  which  it  is  created,  and  by  which  its 
own  powers  are  conferred.  It  is  true  that  the  word  "  tax "  is 
sometimes  used  in  the  limited  sense  of  an  enforced  levy  for  the 
purposes  of  the  general  government,  but,  if  a  State  itself  has  no 
power  to  make  such  a  levy,  it  cannot  confer  the  power  under 
another  name.  In  a  constitutional  instrument,  therefore,  defining 
and  limiting  the  power  of  constitutional  authorities,  the  word 
"  tax  "  must  be  construed  in  the  wider  sense,  and  a  prohibition  of 
the  imposition  of  a  tax  must  be  held  to  include  a  prohibition  of 
any  such  imposition  by  a  delegated  authority,  by  whatever  name 
the  tax  is  called.  The  Sydney  Corporation  Act  does  not,  of  itself, 
purport  to  impose  rates,  but  merely  requires  the  Municipal  Council 
to  make  an  annual  assessment  of  the  values  of  land  within  the 
municipality,  and  to  make  an  annual  rate  of  such  amount  as  they 
think  proper,  within  prescribed  limits.  The  grant  of  the  power, 
which  is  the  act  of  the  State,  and  the  exercise  of  the  power, 
which  is  the  act  of  the  corporation,  are  essentially  different  The 
Statute  operates  as  a  delegation  of  the  taxing  power  of  the  State, 
coupled  with  a  direction  when  and  how  to  use  it.  The  assessment 
of  land  and  the  striking  of  a  rate  together  operate  as  municipal 
legislation  in  exercise  of  the  power.  It  is  clear,  therefore,  that 
under  this  Act  the  imposition  of  a  rate  is  the  act  of  the  corpora- 
tion, and  not  of  the  State,  and  that  the  tax  is  imposed  from  time 
to  time  when  the  rate  for  the  year  is  made.  It  follows  that  the 
prohibition  of  sec.  114,  if  applicable,  applies  to  the  rate  for  every 
year  in  which  it  is  sought  to  levy  it. 
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Ifcia  manifest  from  the  whole  scope  of  the  Constitution  that,   H.  C.  of  A. 
just  as  the  Commonwealth  and  State  are  regarded  as  distinct  and 
separate  sovereign  bodies,  with  sovereign  powers  limited  only  by        thb 
the  ambit  of  their  authority  under  the  Constitution,  so  the  Crown,   ^0^^^^  o'^p 
as  representing  those  several  bodies,  is  to  be  regarded  not  as  one,     Sydney 
but  as  several   juristic   persons,   to   use   a  phrase   which    well  ThkCommon- 
expresses  the  idea.     No  better  illustration  can  be  given  than  is     ^^^"' 
afforded  by  the  lands  now  sought  to  be  rated,  which,  having 
originally  been  "  property  of  the  State,"  i.e.,  lands  of  the  Crown  in 
New  South  Wales,  have  become  "  vested  in  the  Commonwealth," 
i.e.y  vested  in  the  Crown  in  right  of  the  Commonwealth.     The 
change  in  constitutional  ownership  is  accurately  and  unmistake- 
ably  denoted  by  the  language  of  sec.  85  in  which  it  is  expressed. 

The  term  "  the  Crown "  as  used  in  the  Sydney/  Corporation 
Act  must  be  taken  to  mean  the  Crown  in  its  capacity  as  repre- 
sentmg  the  State  of  New  South  Wales.  In  the  Act  of  1879, 
passed  before  the  establishment  of  the  Commonwealth,  it 
obviously  had  that  meaning,  and  no  wider  one  can  be  given  to  it 
in  the  re-enactment  of  1902.  The  argument,  therefore,  sought  to 
be  founded  upon  the  assent  of  the  Crown,  given  through  the 
Governor  of  New  South  Wales,  to  the  taxation  of  Crown  lands, 
fails,  since  land  vested  in  the  Commonwealth  or  in  the  Crown  in 
right  of  the  Commonwealth  is  not  Crown  land  within  the 
meaning  of  the  Sydney  Act.  Nor,  in  my  judgment,  can  the 
liability  of  the  land,  while  Crown  land  of  New  South  Wales, 
to  municipal  taxation  be  regarded  as  a  liability  running  with 
the  land,  any  more  than  if  the  land  had  afterwards  been  granted 
for  a  purpase  which  would  exempt  it  from  such  liability. 

It  was  pointed  out  in  the  argument  that  under  the  Sydney 
Act  the  municipal  rates  are  not,  as  in  some  municipal  Acts,  such 
as  that  which  we  had  to  consider  in  Borough  of  Glebe  v. 
Lukey  {ante,  p.  158),  made  a  charge  upon  the  land,  but  are  a 
personal  liability  of  the  owner  or  occupier,  and  may  be  levied  by 
distress  upon  the  chattels  found  upon  the  land.  But  this  distinction 
does  not  affect  the  substantial  character  of  the  imposition,  which 
is  a  tax  in  respect  of  property.  All  such  taxes  primarily  impose 
a  personal  liability  upon  individuals,  and  it  is,  in  my  opinion, 
immaterial  whether  the   land   does   or   does   not  itself   become 
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H.  C.  OF  A.  subject  to  a  charge  in  the  nature  of  an  encumbrance.     In  either 

1904.        case  the  tax  is  in  substance  a  "  tax  on  property  "  in  the  sense  in 

,  which  these  words  are  commonly  understood,  and  certainly  in 

Municipal    the  sense  in  which  they  are  used  in  sec.  114  of  the  Constitution. 
Sydney  With  regard  to  the  argument  founded  on  sec.  108,  it  is  to  be 

ThkCommon-  ^"^"^^i"l=^^d  ^l^^t  ^^^^  section  by  its  express  terms  applies  only  to 
WEALTH,  laws  of  a  State  "  which  relate  to  matters  within  the  powers  of 
the  Parliament  of  the  Commonwealth."  These  matters  are,  in 
my  opinion,  those  enumerated  in  sees.  51  and  53.  The  law  in 
question  is  one  relating  to  the  imposition  of  municipal  taxation 
under  the  authority  of  the  State.  I  am  quite  unable  to  see  how 
such  a  matter  can,  in  any  sense,  be  regarded  as  one  within  the 
powers  of  the  Parliament  of  the  Commonwealth.  It  is  true  that 
one  of  the  powers  of  that  Parliament  is  to  make  laws  with 
respect  to  taxation.  But  the  taxation  referred  to  is  federal 
taxation  for  federal  purposes.  It  was,  however,  suggested  that, 
as  the  State  may  with  the  consent  of  the  Commonwealth  Parlia- 
ment impose  taxes  on  the  property  of  the  Commonwealth  (sec.  114), 
their  consent  may  be  regarded  as  a  matter  "  within  the  powers  of 
the  Parliament,"  seeing  that  it  may  be  either  given  or  withheld. 
In  my  judgment,  however,  the  consent  intended  by  sec.  114  is  a 
consent  expressed  by  some  positive  action  on  the  part  of  the  Parlia- 
ment, not  one  to  be  tacitly  inferred  from  its  inaction.  Parliament, 
which  is  a  legislative  body,  ordinarily  expresses  its  will  by  a 
legislati\'e  Act,  and  there  is  nothing  in  the  section  itself  to 
suggest  that  the  prohibition,  wliich  is  direct  and  explicit,  can  be 
witlidrawn  in  any  other  way.  While,  however,  the  consent 
required  to  validate  State  taxation,  as  such,  of  Commonwealth 
property  must  be  given  by  Statute,  the  same  practical  result,  in  a 
pecuniary  sense,  might,  no  doubt,  be  effected  by  the  appropriation 
of  money  to  an  amount  equal  to  the  rates  which  would  be  imposed 
on  the  same  property  if  it  were  liable  to  taxation. 

The  Act  of  1879  continued  tlierefore  in  force  "  subject  to  the 
Constitution,"  that  is  to  say  subject  to  the  prohibition  of  sec  114, 
and  the  Act  of  1002  is  subject  to  the  same  prohibition. 

If  the  tax  is  considered  as  merely  a  tax  upon  the  Common- 
wealth regarded  as  a  juristic  person,  or  upon  its  officers  as  persons 
— a  view  which  for  reasons  already  given  I  think  erroneous — 
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other  considerations  would  arise.     In  that  view,  the  question  for  A-  C.  of  A. 
discussion  would  be  whether  a  State,  or  a  delegated  authority 
within  a  State,  has  power  to  affect  the  Commonwealth  or  its        the 
oflBcers  in  the  performance  of  the  duties  cast  upon  them  by  the   ^^o^^cTl^op 
Constitution  or  by  the  laws  of  the  Commonwealth.     The  answer      Sydnky 
to  this  question  depends  upon  the  further  question  whether,  under  ThkCommon- 

WT RAT  *Pl¥ 

the  Constitution  of  the  Commonwealth,  the  jurisdiction  of  the        '__  ' 

States  extends  to  the  Commonwealth  regarded  as  a  juristic  person, 
or  to  its  officers  in  the  performance  of  their  duties  as  such  officers. 
On  this  point  my  opinion  is  sufficiently  expressed  in  the  judg- 
ment in  the  case  of  UEinulen  v.  Pedder  {ante,  p.  91.) 

For  these  reasons  I  am  of  opinion  that  the  rates  sought  to  be 
recovered  in  this  action  are  taxes  within  the  meaning  of  sec.  114 
of  the  Constitution,  that  they  are  taxes  imposed  upon  property, 
and  that  the  imposition  of  them  upon  property  of  the  Common- 
wealth is  prohibited  by  the  express  words  of  sec.  114  of  the  Con- 
stitution. I  am  of  opinion  further,  for  the  reasons  given  in  that 
case,  that  sec.  110  of  the  Sydney  Act  of  1902  should  be  construed 
as  not  applying  to  the  lands  in  question. 

Judgment  must  therefore  be  given  for  the  defendants. 

Bartox,  J.  I  have  had  the  advantage  of  reading  the  opinion 
just  delivered  by  the  Chief  Justice,  and  I  strongly  concur  in  it. 
I  desire,  however,  to  add  a  few  observations. 

In  the  case  of  Wisconsin  Central RailrcKid  Co.  v.  Price  County, 
133  U.S.R.,  496,  reported  in  1889,  the  opinion  of  the  Supreme 
Court  of  the  United  States,  delivered  by  Field,  J.,  opened  with 
the  following  passage  : — "  It  is  familiar  law  that  a  State  has  no 
power  to  tax  the  property  of  the  United  States  within  its  limits. 
This  exemption  of  their  property  from  State  taxation — and  by 
State  taxation  we  mean  any  taxation  by  aiitkoHty  of  the  State, 
ivhethr  it  be  strictly  for  State  purposes  or  for  mere  local  and 
^^ial  objects — is  founded  upon  that  principle  which  inheres  in 
every  independent  government,  that  it  must  be  free  from  any 
such  interference  of  another  government  as  may  tend  to  destroy 
its  powers  or  impair  their  efficiency.  If  the  property  of  the  United 
States  could  be  subjected  to  taxation  by  the  State,  the  object  and 
extent  of  the  taxation  would  be  subject  to  the  State's  discretion. 
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H.  C.  OF  A.  It  might  extend  to  buildings  and  other  property  essential  to  the 

discharge  of  the  ordinary  business  of  the  national  government, 

The        and   in  the  enforcement   of  the  tax  those  buildings  might  be 

C<)UNCTL  OF   ^^^^^  irom  the  possession  and  use  of  the  United  States.    The 

Sydney      Constitution  vests  in  Congress  the  power  to  *  dispose  of  and  make 

TheCommon-  all  needful  rules  and  regulations  respecting  the  territory  or  other 

'     property  belonging  to  the  United  States.'     And  this  implies  an 

exclusion  of  all  other  authority  over  the  property  which  coiilJ 
interfere  with  this  right  or  obstruct  its  exercise." 

This  exemption  from  State  taxation  is  essential  to  the  preser- 
vation of  the  powers  granted  to  the  United  States  by  the  Con- 
stitution, and  it  would  exist  even  were  it  not  buttressed  by  the 
provision  quoted  by  Fields  J.  A  similar  exemption  is  essential 
in  the  case  of  the  Commonwealth,  and  the  Australian  Con- 
stitution contains  provisions  which  are  by  way  of  security 
analogous  to,  and  by  way  of  express  exclusion,  even  stronger  than, 
those  of  the  3rd  section  of  Article  IV.  of  that  of  the  United 
States.  See  Commonwealth  Constitution,  sec.  53  (i.)  and  (ii.) 
But  in  order  that  this  particular  matter  may  not  be  allowed  to 
rest  merely  'on  a  clear  principle  of  construction,  our  own  Con- 
stitution goes  on  to  provide  in  its  114th  section  that  "a  State 
shall  not,  without  the  consent  of  the  Parliament  of  the  Common- 
weath  ....  impose  any  tax  on  property  of  any  kind 
belonging  to  the  Commonwealth,"  while  the  Commonwealth  is 
in  its  turn  forbidden  to  tax  property  of  any  kind  belonging  to  a 
State. 

It  is  argued,  however,  that  a  general  rate  imposed  under  the 
Sydney  Corporation  Act  of  1879,  consolidated  in  the  Act  of  1902,  is 
not  a  tax  within  the  meaning  of  sec.  114.  That  contention  ha« 
been  fully  disposed  of  by  the  Chief  Justice.  It  is  further 
contended  that  the  State  Act  is  protected  by  sec.  108  of  the 
Constitution.  As  a  municipal  rates  Act  does  not  "  relate  to  any 
matter  within  the  powers  of  the  Parliament  of  the  Common- 
wealth," sec.  108  can  hardly  apply.  But,  independently  of  sec. 
108,  the  State  Act  is  valid  and  uninterfered  with  by  the  Con- 
stitution in  respect  of  all  the  subject-matter  to  which  it  can 
properly  apply.  Is  this  property  part  of  the  subject-matter ' 
When  lands  are  by  the  operation  of  the  Constitution  taken  from 
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a  State  and  vested  in  the  Commonwealth  they   are,  with  the   H-  C-  ®^  ^• 
department  which  uses  them,  transferred  from  State  to  Common-       ^_' 
wealth,  from  the  one  government  to  the  other.     They  may  still        the 
Ije  called  lands  of  the  Crown,  but  the  sense  in  which  they  are   (;J5j^'cil  of 
Crown  lands  is  not  the  same.     If  this  were  otherwise,  it  would      Sydney 
have  been  absurd  to  provide,  as  the  Constitution  does  in  sec.  85  TheCommon- 

(iii.),  that  "  the  Commonwealth  shall  compensate  the  State  for       " 

the  value  of  any  property  passing  to  it  under  this  section,"  and 
that  "  if  no  agreement  can  be  made  as  to  the  mode  of  compen- 
sation, it  shall  be  determined  under  laws  to  be  made   by   the 
Parliament."     One  can  understand  the  Commonwealth  compen- 
sating the  State,  or  agreeing  with  it  as  to  the  mode  of  compen- 
sation.    But  compensation  made  by  the  Crown  to  the  Crown,  or 
an  agreement  made  by  the  Crown  with  itself,  is  in  either  case 
an  operation  which   l)affles   comprehension.      Similarly    if  the 
argument  for  the  plaintiff  coi*poration  were  followed,  sec.  85  (iv.) 
would  become  meaningless,  for  how  can  the  Crown  relieve  the 
Crown  by  assuming  its  own  current  obligations?     And  many 
other  provisions   of    the    Constitution   would   in    like    manner 
lo«e  all  sense  and  meaning.     I  am  of  opinion,  therefore,  that, 
upon  the  properties  in  question  becoming  vested  in  the  Common- 
wealth, they  ceased  to  be   part   of   the   subject-matter   of   the 
Corporation  Act,  and  so  ceased  to  be  rateable  under  that  Act  as 
lauds  of  the  Crown,  and  that  the  Act  did  not  and  could  not 
subject  them  as  lands  of   the   Commonwealth   to   the  liability 
which  it  could  and  did  place  upon  them  when  they  were  lands  of 
the  State. 

But  the  argument  on  the  part  of  the  plaintiffs  goes  to  the 
length  that  the  Corporation  Act  of  1879  operated  on  those  pro- 
perties because  it  was  passed  in  the  exercise  of  a  power  which 
existed  before  Federation,  and  was  preserved  by  sec.  107,  and  that 
the  Consolidation  Act  of  1902,  similarly  operates  as  a  renewed 
exercise  of  the  same  power.  Now  as  no  power  to  tax  property 
of  the  Commonwealth  existed  before  Federation,  it  is  hard  to  see 
how  any  such  power  "  continues  "  within  the  meaning  of  sec.  107, 
which  was  framed  for  the  purpose  of  ensuring  that  certain  powers 
should  be  kept  alive,  not  for  the  purpose  of  creating  new  ones. 
So  that  I  do  not  see  how  sec.  107  helps  the  plaintiff  corporation. 
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H.  C.  OF  A.  Indeed  I  fail  to  perceive  how  any  of  the  argfuments  as  to  the 

1904  • 

"  continuance  "  of  powers  and  of  laws  under  sees.  107  and  108  can 
The        avail  to  establish  the  claim  for  these  rates,  for  I  agree  in  thinking 

Council  OF  ^^^^  ^^  ^^  ^^^  ^^®  Coi^poration  Act  itself  which  imposes  the  rate, 
Sydney      {^^  the  tax.     The  Act  gives  power  to  impose  it,  and  directs  an 

TiieCommon-  annual  assessment  and  rate.     It  is  not  until  a  property  has  been 

.  '     included  in  an  assessment,  and  a  rate  has  been  struck,  that  the 

rate  can  be  held  to  be  imposed  on  that  property.  The  assessments 
and  rates,  i.e.,  taxes,  with  which  the  Court  is  now  concerned,  relate 
to  periods  following  the  Ist  January,  1901,  when  the  people  of  these 
States  became  united  in  a  Federation.  The  taxes,  therefore,  which 
are  claimed  in  this  case,  were  "imposed"  after  Federation,  and  even 
if  we  concede  the  plaintifTs  contention  that  sec.  114  was  intended 
to  prohibit  only  that  taxation  which  at  the  date  of  Federation  was 
in  the  future,  these  taxes  come  within  the  express  prohibition, 
and  are  quite  unentitled  to  any  protection  under  sec  J07  or  sec. 
108,  while  it  seems  to  me,  for  the  reason  given  by  the  Chief  Justice, 
that  the  condition  of  obtaining  the  consent  of  the  Parliament  of 
the  Commonwealth  has  in  no  way  been  performed.  Holding  the 
view  that  the  **  imposition  "  of  taxation  with  which  we  are  at 
present  concerned  has  taken  place  since  Federation,  I  consider 
also  that,  apart  from  the  express  prohibition  of  sec.  114,  the  argu- 
ments of  Marshall,  C.J.,  in  McCulloch  v.  Maryland,  could  if 
necessary  be  urged  with  much  force  in  this  case.  At  any  rate, 
I  venture  for  myself  to  adopt  the  statement  and  the  reason  of 
Field,  J.,  in  the  passage  cited  at  the  outset  of  my  opinion.  I  wish 
to  avoid  any  implication  which  might  be  drawn  from  my  silence 
that  I  agree  with  Mr.  Wise*s  argument  that  the  maxim  "expi^emo 
unius  est  excluaio  alteriua  "  can  be  so  applied  to  sec.  114  as  to 
defeat  the  operation  of  what  are  called  the  implied  powers  of  the 
federation.  Such  admission  would  be  disastrous  to  the  very 
existence  of  this  Commonwealth,  and  is  the  last  intention  of  all 
to  be  imputed  to  its  framers.  Most  of  its  expressed  power  would 
at  once  become  subject  to  swift  destruction  or  gradual  attrition 
within  the  several  States  in  proportion  to  the  extent  to  which  a 
judicial  license  to  invade  the  sphere  of  the  general  government 
might  be  acted  on,  with  motives  however  laudable,  under  cover  of 
State  legislation.     In  my  view  the  prohibition  in  sec.  114  was  for 
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greater  emphasis  and  for  unmistakeable  clearness,  and  was  in  no  H-  ^-  ^^  '^• 
sense  inserted   for  the   purpose   of  stifling  the  reasonable  and       ^^' 
obvious  inference  that  the  grants  of  power  to  the  general  govern-        the 
inent  carried  with  them  every  right  necessary  to  their  preserva-   council  op 
tion  and  defence — rights  not  to  be  mistaken  for  any  authority  to      Sydney 
usurp  or  destroy.  TheCommon- 

Here  I  am  led,  before  concluding,  to  refer  to  a  suggestion  which        ' 

came  from  the  Attorney-General  for  New  South  Wales  in  the 
course  of  his  able  argument.  He  rather  disputed  the  applicability, 
in  point  of  reason,  to  our  circumstances,  of  some  of  the  opinions 
of  American  jurists  on  questions  of  the  interpretation  of  consti- 
tutional enactments.  He  pointed  out  that  in  some  judgments 
reference  was  made  to  the  possible  consequences  of  decisions  which 
would  give  license  to  invasions  of  the  sphere  of  the  Federal 
Government,  the  consequences  of  which  might  amount  to  the  dis- 
solution of  the  American  Union.  He  inferred  that  the  judgments 
of  the  time  were  given  in  fear  that  contrary  decisions  might  bring 
about  that  result,  with  its  dreaded  attendant,  in  the  shape  of 
civil  war.  Attentive  perusal  of  these  great  deliverances  will 
dispel  the  notion  that  consequences  which  were  pointed  out  as 
possible,  were  the  impelling  reasons  of  their  utterance.  In  dis- 
cussing questions  of  the  relative  powers  of  the  Union  and  the 
State,  the  exposition  of  their  Constitution  by  American  jurists, 
whether  in  their  judgments  or  their  commentaries,  has  always 
been  founded  on  those  principles  of  construction  which  have  been 
equally  adopted  as  guides  by  British  lawyers.  This  truth  cannot 
be  better  stated  than  as  Professor  Dicey  puts  it  in  the  introduction 
of  his  Law  of  the  Const itutioTiy  5th  ed.,  at  p.  6  :  "  The  American 
lawj'er  has  to  ascertain  the  meaning  of  the  Articles  of  the 
Constitution  in  the  same  way  in  which  he  tries  to  elicit  the 
meaning  of  any  other  enactment.  He  must  be  guided  by  the 
rules  of  grammar,  by  his  knowledge  of  the  common  law,  by  the 
light  (occasionally)  thrown  on  American  legislation  by  American 
history,  and  the  conclusions  to  be  derived  from  a  careful  study  of 
judicial  decisions.  The  task,  in  short,  which  lay  before  the 
great  American  commentators,  was  the  explanation  of  a  definite 
l^gal  document  in  accordance  with  the  received  canons  of  legal 
interpretation.    Their  work,   difficult   as   it  might   prove,   was 
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H.  C.  OF  A.   work  of  the  kind  to  which  lawyers  are  accustomed,  and  could  be 

achieved  by  the  use  of  ordinary  legal  methods."     None  of  us  will 

The        dispute  the  weight  of  these  words.    Justly  applied  as  they  are  to 

Coun^c/l  OF  ^^®  work  of  a  Story  or  a  Kent,  they  are  no  less  striking  in  their 

Sydney      application  to  the  even  greater  labours  of  a  Marshall. 
TiieCommon-      I  agree  that  the  judgment  on  this  special  case  must  be  for  the 
^^^^^  *     Commonwealth,  and  with  costs. 

O'Connor,  J.  The  judgments  delivered,  in  which  I  entirely 
concur,  have  dealt  so  fully  with  the  various  contentions  raised 
in  the  argument  that  I  do  not  think  it  necessary  to  add  anything 
except  in  reference  to  sec.  114  of  the  Constitution,  upon  the  true 
interpretation  of  which  the  w^hole  case  in  my  opinion  turns.  The 
question  for  our  determination  may  be  very  shortly  stated. 

Upon  the  establishment  of  the  Commonwealth  the  Customs 
Houses  in  New  South  Wales  as  in  other  States  became  vested  in 
the  Commonwealth.  Subsequently  the  Posts  and  Telegraph 
Department  and  the  Department  of  Defence  became  transferred 
by  proclamation  under  sec.  69  of  the  Constitution,  and  thereupon 
the  lands  and  buildings  used  in  connection  with  these  departments 
became  vested  in  the  Commonwealth  under  sec.  85  of  the  Con- 
stitution. 

Before  the  establishment  of  the  Commonwealth  such  of  these 
lands  and  buildings  as  were  within  the  boundaries  of  the  City  of 
Sydney  were  liable  to  be  rated,  and  were  rated  by  the  Municipal 
Council  of  Sydney  under  sec.  103  of  the  Sydney  Corporation  Act 
of  1879,  and  sec.  110  of  the  Sydney  Corporation  Act  of  1902,  which 
repealed  that  Act  and  took  its  place. 

It  was  contended  by  the  plaintiffs  that,  notwithstanding  the 
establishment  of  the  Commonwealth,  and  the  vesting  of  these  lands 
and  buildings  in  the  Commonwealth,  the  liability  to  be  ixited  and 
to  pay  rates  to  the  Municipal  Council  continued  as  before.  The 
defendant  on  the  other  hand  contended  tliat,  when  the  lands  and 
buildings  were  vested  in  the  Commonwealth,  the  liability  to  lie 
rated  by  the  Sydney  Municipal  Council  came  to  an  end.  The 
question  now  submitted  for  our  determination  is,  which  contention 
is  correct  ? 

The  defendants'  case  rests  mainly  upon  sec.  114  of  the  Consti- 
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tution,  which  they  ask  the  Court  to  interpret  broadly  as  a  direct   H.  C.  of  A. 
prohibition  against  the  levying  of  any  tax  or  rate  upon  Common- 
wealth property  by  a  State,  or  by  any  authority  constituted  or        the 
authorized  by  the  Statutes  of  a  State./   The  plaintiff,  on  the  other  ^o^^^^^^t)K 
hand,  urges  that  a  much  more  restricted  interpretation  should  be      Sydney 
placed  upon  the  section,  that  the  prohibition  is  only  against  any  TheCommon- 

action  of  the  State  itself  or  the  Parliament  of  the  State,  in  impos-        ' 

ing  taxation  for  the  purposes  of  Government.  The  section  may 
in  strictness  bear  either  interpretation,  if  we  look  merely  at  the 
words.  But  to  get  at  the  real  meaning  we  must  go  beyond  that, 
we  must  examine  the  context,  consider  the  Constitution  as  a 
whole,  and  its  underlying  principles  and  any  circumstances  which 
may  throw  light  upon  the  object  which  the  Convention  had  in 
view,  when  they  embodied  it  in  the  Constitution.  This  is  a  sound 
rule  in  the  interpretation  of  Statutes,  and  is  well  explained  by 
Lord  Blackburn  in  the  River  Wear  Commisaionera  v.  Adarrtson, 

2  App.  Cas.,  at  p.  763,  as  follows  : — "  In  all  cases  the  object  is  to  see 
what  is  the  intention  expressed  by  the  words  used.  But,  from  the 
imperfection  of  language,  it  is  impossible  to  know  what  that 
intention  is  without  inquiring  further  and  seeing  what  the  cir- 
cumstances were  with'ref  erence  to  which  the  words  were  used,  and 
what  was  the  object,  appearing  from  those  circumstances,  which 
the  person  using  them  had  in  view ;  for  the  meaning  of  words 
varies  according  to  the  circumstances  with  respect  to  which  they 
are  used."  Before  examining  the  words  of  the  section,  it  will  be 
useful  to  advert  to  the  circumstances  which  the  Convention  had  in 
view  in  framing  this  section,  and  their  purpose  and  object  in 
relation  to  those  circumstances. 

From  the  very  nature  of  the  Constitution,  and  the  relation  of 
States  and  Commonwealth,  in  the  distribution  of  powers,  it  became 
necessary  to  provide  that  the  sovereignty  of  each  within  its  sphere 
should  be  absolute,  and  that  no  conflict  of  authority  within  the 
same  sphere  should  be  possible.  The  principles  laid  down  by 
Marslially  C.J.,  in  his  historic  judgment  in  McCulloch  v.  Mary- 
hnd  (4  Wheat.,  (U.S.),  p.  316),  are  as  applicable  to  the  Australian 
Commonwealth  Constitution  as  to  the  United  States  Constitution, 
and  it  must  be  taken  that  those  principles  and  the  controversies 
which  had  arisen  in  the  United  States  in  reference  to  their  appli- 
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H.C.  OF  A.  cation,  were  within  the  knowledge  of  the  Convention.     In  laying 

^ ]^      down  these  principles  the  Courts  of  the  United  States,  in  the 

The        absence   of   express  provision,   rested  their  reasoning  upon  the 

Council  OF  ^^^derlying   principles   of   the   Constitution,   and  on   what  was 

Sydnky      necessarily  involved  in  the  grant  of  sovereign  powers.     What 

The  Common-  could  be  more  natural  than  that  the  Convention  should,  while  it 

WFAI  TH 

'  '  had  the  opportunity,  place  the  application  of  these  principles  to  the 
property  of  the  Commonwealth,  at  all  events,  as  far  as  possible, 
beyond  controversy  by  embodying  them  directly  in  the  face  of  the 
Constitution. 

The  material  words  of  the  section  are  as  follows : — "  A  State 
shall  not  without  the  consent  of  the  Parliament  of  the  Common- 
wealth .  .  .  impose  any  tax  on  property  of  any  kind  belonging 
to  the  Commonwealth.     .     ." 

It  has  been  urged  that,  because  the  prohibition  is  against  a 
State,  and  the  word  "tax"  only  is  used,  the  section  cannot  apply  to 
a  rate  levied  by  a  municipality.  The  section  would,  indeed,  fall 
short  of  its  object  if  it  prohibited  only  taxation  directly  imposed 
by  a  State  Act  of  Parliament,  and  left  Commonwealth  property 
open  to  taxation  by  a  municipality,  or  any  other  agency  which  the 
State  Parliament  might  choose  to  invest  with  powers  of  taxation. 
But  no  such  restricted  interpretation  is  necessary  or  reasonable. 
The  State,  being  the  repository  of  the  whole  executive  and  legis- 
lative powers  of  the  community,  may  create  subordinate  bodies, 
such  as  municipalities,  hand  over  to  them  the  care  of  local  interest, 
and  give  them  such  powers  of  raising  money  by  rates  or  taxes  as 
may  be  necessary  for  the  proper  care  of  these  interests.  But  in 
all  such  cases  these  powers  are  exercised  by  the  subordinate 
body  as  agent  of  the  power  that  created  it.  Field,  J.,  in  his 
judgment  in  Meriwether  v.  Garrett,  102,  U.S.R.,  at  p.  511,  says:— 
"  Municipal  corporations  are  mere  instrumentalities  of  the  State 
for  the  more  convenient  administration  of  local  government 
Their  powers  are  such  as  the  legislature  may  confer,  and  these 
may  be  enlarged,  abridged,  or  entirely  withdrawn,  at  its  pleasure. 
This  is  common  learning  found  in  all  adjudications  on  the  subject 
of  municipal  bodies,  and  repeated  by  text  writers." 

The  prohibition  against  the  State  imposing  taxation  on  Com- 
monwealth property  is  the  most  comprehensive  form  of  prohibition 
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that  can  be  used,  and,  if  we  are  to  have  regaixi  to  the  cireumstanees  H.  C.  of  a. 
within  the  knowledge  of  the  Convention,  and  the  evident  object 
and  purpose  of  the  section  to  which  I  have  refeiTed,  it  must  be         ihe 
taken  that  the  prohibition  extends  not  only  to  taxation  by  a  State   copn'c/l  of 
for  the  purposes  of  general  government,  but  also  to  taxation  by      Sydney 
an  agency  under  the  authority  of  the  State,  and  deriving  its  power  TheCommon- 

to  levy  taxation  from  the   Parliament  of   the  State.     To  hold       J ' 

otherwise  would  be  to  declare  that  the  State  might  do  indirectly 
what  it  cannot  do  directly.  It  seems  to  be  clear,  therefore,  that 
a  State  has  no  more  right  to  give  legislative  authority  to  a 
municipality  to  impose  the  tax,  than  it  has  to  impose  the  tax 
itself,  and  that  any  provision  in  a  State  Act  pui-porting  to  give 
such  authority  would  be  null  and  void.  But  it  is  urged  on  the 
part  of  the  plaintiff  that  the  section  is  prospective  in  its  operation, 
and  that  it  does  nothing  more  than  prohibit  the  passing  of  legis- 
lation by  the  State  authorizing  either  State  authority  or  municipal 
authority  to  levy  the  ta.x,  and  that  a  portion  of  the  rates  claimed 
were  le\ded  under  the  Sydney  Corporation  Act  of  1879,  a  Statute 
which  was  in  operation  at  the  establishment  of  the  Commonwealth, 
and  which,  it  is  contended,  is  kept  alive  by  the  operation  of  sec.  108 
^f  the  Constitution. 

It  is  true  that  the  section  has  only  a  prospective  application, 
that  is  to  say,  it  prohibits  the  imposing  of  any  tax  after  the 
establishment  of  the  Commonwealth,  but  I  cannot  assent  to  the 
restricted  interpretation  which  it  is  sought  to  place  on  the  word 
"impose."  "  Impose,"  no  doubt,  includes  the  giving  of  legislative 
authority  to  levy  the  tax,  but  it  includes  more,  it  includes  the 
executive  act  of  levying  or  collecting  the  tax.  Its  dictionary 
meaning  is  "  to  levy  or  exact  as  by  authority."  Having  regard 
to  the  scope  and  purport  of  the  section,  effect  must  be  given  to 
that  plain  grammatical  meaning  of  the  word.  It  is  unnecessary 
for  me,  in  this  aspect  of  the  case,  to  consider  whether  the  Act 
under  which  the  tax  is  sought  to  be  levied  has,  or  has  not,  been 
kept  alive  by  sec.  108.  Existing  Statutes  are  mentioned  under 
that  section,  subject  to  the  Constitution,  and,  in  my  view,  sec.  114 
expressly  prohibits  the  imposing,  that  is  to  say,  levying,  exacting 
or  collecting  of  the  tax  after  the  establishment  of  the  Common- 
wealth.    The  section  can  be  made  fully  effective,  having  regard 
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H.  C.  OF  A.    to  its  scope  and  purpose,  as  alreadj''  explained,  only  by  giving  a 

broad  and  reasonable  interpretation  to  its  language,  including  in 

Thk        ^he  expression  "  State,"  all  the  agencies  and  instrumentalities  by 

^uNc?L  OF   ^^^^^  ^  State  can  exercise  its  power  of  taxation,  including  in  the 

Sydney      word  "  impose  "  both  meanings  already  alluded  to,  according  as 

V. 

TheCommon-  the  thing  to  be  prohibited  is  the  legislative  authority  or  the 
WEALTH,  administrative  Act,  and  giving  to  the  word  "  tax "  its  ordinary 
grammatical  meaning,  which  is  wide  enough  to  cover  the  general 
rates  of  a  municipality.  So  interpreting  the  section,  I  am  of  opinion 
that  the  Constitution  prohibits  the  levying  of  these  rates,  and  that 
the  Commonwealth  is  not  liable  in  respect  of  the  claim  of  the 
Municipal  Council  of  Sydney. 

Jvdgnient  for  defendants. 

Want,  K.C.,  moved  for  a  certificate  under  sec.  74  of  the 
Constitution,  with  a  view  to  an  appeal  to  His  Majesty  in  Council. 

Per  Curiam. — Before  granting  a  certificate  we  must  be  satisfied 
that  there  is  some  special  reason  for  certifying  Hiat  the  question 
is  one  "  which  ought  to  be  determined  by  His  Majesty  in  Council." 
It  must,  at  least,  appear  that  there  is  some  reasonable  ground  for 
disputing  the  correctness  of  our  judgment.  This  is  a  very  plain 
case,  depending  on  the  construction  of  the  plain  unambiguous 
words  of  sec.  114.  We  do  not  see  any  ground  for  saying  that  it 
ought  to  be  determined  by  His  Majesty  in  Council. 

Certificate  refused. 

Solicitors,  for  the  plaintiffs,  Waldron,  Dawson  &  Glover. 
Solicitors,  for  the  defendant,  The  Crown  Solicitor. 
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McLaughlin     .  .      •      .    appellant; 

Plaintiff, 

AND 

DAILY    TELEGRAPH    NEWSPAPER  ]  ^  , .,    ^, 

r.^   ^r^^  )-  IIespondents( No.  2). 

CO.  LTD.,         .        .        .        .  j  ^         ^ 

Defendants. 


McLaughlin appellant; 

Plaintiff, 

AND 


VALE  OF  CLWYDD  COAL   MINING 
CO.  LTD.,         ... 
Defendants. 


I  Respondents  (No. 2). 


ON  appeal  from  the  supreme  court  of 

new  south  wales. 

LniuUic— Principal  and  agtnt — Poicer   of  attorney  made  by  lunatic — Eject    oj  g,  c  qf  A. 
tiynature — Rtprenentation  qf  agency— Estoppel — Trantf/er  of  shares  under  wid  1904. 

ItoweroJ  atiornty — Companies  Act  1S99,  sec.  23'2 — Suit  for  rectification  of  share         '     r  — ^ 

register — Liability  of  Company — Liability  of  lunatic  to  make  restitution — lie-  Sydney, 

hearing — Grounds  for  reverfivg  J  ndge^s  finding.  March  23, 

^"T,    ^O,    JX^    J>Um 

A  power  of  attorney  executed  by  a  lunatic  who  does  not  understand  what      Apnl  z7. 
lie  is  doing,  such  want  of  understanding  being  known  to  the  person  who  procures    q^jja^j,  q  j 

iu  execution,  is  void.  |^«  ton  and ' 

*  O'Connor,  JJ. 

M.,  being  insane  and  incapable  of  managing  his  affairs,  but  having  lucid 
inUrvals,  executed  a  power  of  attorney  giving  his  wife  absolute  power  to  dispose  of 
his  real  and  personal  estate.  Acting  under  the  power  of  attorney,  the  wife  sold  and 
transferred  certain  shares  held  by  M.  in  the  defendant  companies,  who  had  no  notice 
of  the  insanity,  to  third  persons  who  also  had  no  notice.  M.,  on  recovering  his  sanity, 
brought  suits  against  the  defendants  in  Equity  to  compel  them  to  rectify  their 
registers  by  entering  his  name  as  holder  of  a  number  of  shares  equal  to  the  number 
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H.  C.  OF  A.    sold,  and  also  as  holder  of  certain  other  shares  to  which  he  would,  if  he  had  re- 

1904.  inained  the  registered  holder  of  the  original  shares,  have  been  entitled  in  respect 

""^v— '        of  them.     Both  suits  were  dismissed  by  the  Chief  Judge  in  Equity,  who  was  of 

McLaughlin  opinion,  upon  the  evidence,  that  M.  sufficiently  understood  the  nature  of  the 

Daily        power  of  attorney  when  he  signed  it,  and  was  of  opinion,  further,  that,  whether 

Telegraph    he  did  or  not,  he  was  bound  by  the  acts  of  the  attorney. 
Newspaper 

Co.  Ltd.  ()«  appeal,  the  Court  found,  on  the  evidence,  that  M.,  who  had  previously 

McLaughlin  refused  to  sign  any  document,  did  not,  when  he  executed  the  power  of  attorney, 

^''  know  that  it  was  a  power  of  attorney,  and  that  this  fact  was  known  to  the  attorney 

\T  AT  V    OP 

Clwydd       when  she  procured  its  execution. 

Coal  Mining 

Qq^  Ltd.  JJefd^  that  the  power  of  .attorney  was  absolutely  void. 

(No.  2).  Hddf  further,  that  it  w<i8  immaterial  whether  the  defendants  had  or  had 

not  notice  of  the  insanity. 

Held,  therefore,  that  the  transfers  were  invalid,  and  the  plaintiflT  v-m 
entitled  to  the  relief  prayed. 

Moltou  v.  Camroux,  (2  Ex.,  4S7  ;  4  id.^  17),  Dre.w  v.  Xunn,  (14  Q.B.D., 
661),  Imperial  Loan  Co.  v.  Stone,  (1892,  1  Q.B.,  599),  considered  and  distinguished. 

The  liability  of  a  lunatig  to  mt^ke  restitution  to  the  extent  of  the  benefit 
received  by  him  considered. 

An  appeal  from  the  decision  of  the  Chief  Judj;e  in  Equity  is  a  rehearing, 
and  in  dealing  with  his  findings  on  questions  of  fact  the  Court  will  reconsider  tlie 
materials  that  were  before  the  Judge,  applying  the  rules  laid  down  in  Coghlau  v. 
CumheHand,  (1S98)  1  Ch.,  704. 

Decisions  of  A.  H.  Simpson,  C.J.  in  Equity,  [I904J  4  S.R.  (N.S.W.).  84, 
reversed. 

Appeai^  from  decisions  of  A.  H.  Simpson,  C.J.  in  Equity. 

The  appellant,  on  24tli  October,  1900,  signed  a  power  of 
attorney  in  favour  of  his  wife,  authorizing  her  {inter  alia)  to 
sell  and  dispose  of  all  his  real  and  personal  estate,  and  to  sign, 
and  also,  if  necessary,  to  seal  and  deliver  all  transfers  and  instni- 
ments  whatsoever  which  to  the  said  attorney  should  seem  ex- 
pedient for  that  purpose,  and  stating  that  receipts,  when  given 
in  the  appellant  s  name  or  in  the  name  of  his  said  attorney,  should 
exonerate  the  persons  paying  the  same  from  seeing  to  the  appli- 
cation thereof.  Acting  under  this  power  of  attorney,  the  attorney 
sold  118  shares  in  the  Daily  Telegraph  Newspaper  Company, 
Limited,  on  15th  and  2(3 th  November,  and  on  5th  December, 
1900,  and  about  the  same  time  she  also  sold  1540  shares  in  the 
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Vale  of  Clwydd  Coal  Mining  Company,  Limited,  which  at  the    H.  C.  of  A. 

respective  dates  of  the  various  transfers  were  then  standing  in 

the  name  of  the  appellant.     The  transfers  were  registered  by  the  McLaughlin 

defendant  companies.  ^  ^' 

The  appellant,  on  7th  August,  1902,  was  declared  to  be  of  Telkgraph 

unsound  mind  and  incapable  of  managing  his  own  affairs,  under     Co.  Ltd. 

sec.  102  of  the  Lunacy  Act  1898,  and  a  committee  of  his  estate  McLaughlin 

was  duly  appointed.     On  10th  March,  1903,  a  declaration  was     y^^J^  ^^ 

made  under  sec.  104  of  the  Lunacy  Act  that  the  appellant  had  ^,  Clwydd 

^  ,  .         ,  .  Coal  Mixing 

recovered  his  sanity  and  was  capable  of  managing  his  affairs.  Co.  Ltd. 

Later  the  appellant  brought  suits  in  Equity  for  the  purpose  of      (No.  2). 
compelling  the  defendant  companies,  the  present  respondents,  to  ~ 

rectify  their  respective  registers,  by  entering  the  appellant  as  the 
holder  of  a  similar  number  of  shares,  and  to  pay  to  him  the 
dividends  which  he  would  have  been  entitled  to  receive,  if  his 
name  had  not  been  removed  from  the  respective  registers.     The 
statement  of  claim  charged  that  the   appellant  became  insane 
in  August,  1900,  and.  that  he  was,  to  the  knowledge  of  his  wife, 
insane  at  the  time  he  executed  the  power  of  attorney,  and  that 
the  defendants   respectively   had   notice   of  such  insanity.      It 
was  not,  however,  alleged  that  the  sales  of  shares  were   at  an 
under-value  or  that  the  transferees  had  notice  of  the  insanity. 
By  virtue  of  a  special  resolution  of  the  defendants,  the  Daily 
Telegraph    Newspaper    Company,    Limited,    providing   for   the 
increase  of  capital  by  the  issue  of  new  shares,  of  which  a  certain 
proportion  were  to  be  offered  at  par  to  the  existing  shareholders 
in  proportion  to  the  number  of  shares  already  held  by  them,  the 
holders  of  the  118  shares  in  that  company  formerly  standing  in 
the  name  of  the  appellant  were  entitled  to  39  of  the  fresh  issue 
at  par,  whicli  shares  had  in  fact  been  issued  to  the  various  trans- 
ferees in  proportion  to  their  respective  holdings.      The  appellant 
prayed  that  those  defendants  should  be  ordered  to  issue  to  him  at 
par  the  39  new  shares  of  which  he  had  been  deprived  by  the 
transfers.     Since  the  said  transfers  the  shares  in  both  defendant 
companies  had  increased  very  considerably  in  value,  and  large 
dividends  had  been  paid  on  them. 
The  only  defences  raised  in  the  pleadings  that  it  is  necessary 

to  state  for  the  purposes  of  this  report  were :  that  the  transfers 
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m 

H.  C.  OF  A.   were  signed  by  Ada  Amanda  McLaughlin,  the  duly  authorized 

attorney  of  the  appellant,  and  were  presented  to  the  defendants, 

Mc  Laughlin  and  that  they  were  bound  to  act  upon  them  ;  that  the  appellant 

Daily       ^^^   "^   ^^^^  execute   the  power   of  attorney,  and  that  Ada  A. 

'i'ELKGRAPH    McLauorlilin  had  authority  to  transfer  the  said  shares,  and,  if  she 
Newspaper   ,      ,  ,  ,       . 

Co.  Ltd.     had  not  such  authority,  the  appellant,  by  executing  the  power  of 

McLaughlin  attorney,  put  it  in  her  power  to  make  the  said  transfer,  and 

Vale  of     ^^'*^^  estopped  from  denying  that  she  had  authority,  inasmuch  a.s 

^^^^^P  ^    the   power   of  attorney   pui-ported   to   be   duly   signed   by  the 

Co.  Ltd.     appellant  in  his  own  name  ;  that  the  defendants  had  no  notice  of 

(No.  2).      the  appellant's  insanity,  and  the  dividends  upon  the  sha-res  were 

paid  to  the  registered  holders  of  the  shares.      In  the  case  against 

the  Vale  of  Clw^ydd  Co.  the  further  defence  was  set   up  that 

the   proceeds   of  the   sale  of  the  shares  were  received  by  Ada 

A.  McLaughlin,  and  spent  with  other  moneys  in  payment  of  the 

appellant's  debts,  and  for  the  maintenance  and  benefit  of  himseli 

and  family.     The  appellant  replied  that  he  was  of  unsound  mind 

at  the  date  of  the  alleged  execution  of  th.e  power  of  attorney, 

and  unable  to  understand  the  effect  of  the  deed  w^hen  he  was 

induced  to  sign  it,  that  the  defendants  were  aware  of  the  insanity 

at  the  dates  of  the  transfers,  and  that  Ada  A.  McLaughlin  had 

•  no  power  or  authority  to  transfer. 

The  appellant  by  his  counsel  at  the  trial  offered  to  pay  to  the 

defendant  companies  respectively  the  market  value  of  the  shares 

at  the  respective   dates  at  which  they    were  transferred  from 

him  to  the  respective  transferees,  adopting  as  the  market  value 

the  prices  at  which  they  were  respectively  sold. 

The  two  cases  were  heard  separately  before  the  Chief  Judge  in 

Equity,  in  November,  1903,  but  judgment  W€is  reserved  in  the 

first  until  the  second  had  been  argued,  and  both  judgments  were 

delivered  on  11th  December,  1903.     His  Honor  held,  upon  the 

evidence,  that  the  plaintiff  had  failed  to  show  that  he  did  not 

understand  the  nature  of  the  power  of  attorney  when  he  executed 

it.     His  Honor  was  also  of  opinion  that  the  plaintiff  would  be 

bound  by  the  acts  of  his  attorney,  even  if  he  had  not  understood 

what  he  was  doing  when  he  signed  the  power.     Both  suits  were 

accordingly  dismissed  with  costs,  (1904)  4  S.R.  (N.S.W.),  84. 
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Gordon,  K.C.,  Knox  and   Wdft  appeared  for  the  appellant  in  H.  C.  of  A. 
both  cases.  ^^^• 


Lingen  and  Sheppard  for  the  respondents,  the  Daily  Telegraph 


McLaughlin 

V. 

Daily 

Newspaper  Company,  Limited.  Telegraph 

Newspaper 
Co.  Ltd. 

Wise,   K.C.,   Attorney-General   for"    New    South    Wales,   and  McLaughlin 

Lhigen,  for  the  respondents,  the  Vale  of  Clwydd  Coal  Mining     y^^is  of 

Gompanv,  Limited.  ,,  Clwydd 

^     "  Coal  Mining 

Co.  Ltd. 

Watt,  for  appellant,  was  proceeding  to  read  the  pleadings,  &c.         (No.  2). 

[Griffith,  C.J. — Is  it  not  unusual  for  junior  counsel  to  begin.] 

[Gof^don,  K.C. — I  was  following  the  ordinary  practice  in  Equity 
appeals.] 

[Griffith,  C.J. — It  would  be  better  as  a  matter  of  practice 
to  have  a  short  opening  from  the  leading  counsel.] 

At  the  beginning  of  the  argument  the  Court  expressed  a  wish 
to  have  the  cases  argued  separately,  and  the  first  case  was  pro- 
ceeded with,  but  at  a  later  stage,  on  its  appearing  that  both 
practically  involved  the  same  question,  it  was  agreed  that  the 
evidence  in  each  case  should  be  taken  as  applicable  to  both,  and 
the  argument  proceeded  on  that  basis,  the  two  cases  being  dealt 
with  together. 

Gordon,  K.C,  for  the  appellant.  The  question  resolves  itself 
into  four  divisions — (1)  does  the  evidence  establish  that  the 
plaintifi*  was  so  insane  as  to  be  incapable  of  making  a  valid 
contract  at  the  time  of  the  execution  of  the  power  of  attorney ; 
(2)  did  Ada  McLaughlin,  the  attorney,  know  of  this  incapacity 
when  she  obtained  the  plaintifTs  signature ;  (3)  had  the  defen- 
dants actual  or  constructive  notice  of  the  insanity  ;  and  (4)  is  it 
not,  as  a  matter  of  law,  immaterial  whether  the  defendants  had 
such  notice  or  not.  We  do  not  dispute  the  authority  of  ITie 
Imperial  Loan  Co.  Ltd.  v.  Stone,  (1892)  1  Q.B.,  599,  which  was 
i^lied  upon  hy  A.  H.  Simpson,  C.J.  in  Equity,  in  his  judgment, 
but  we  contend  that  it  has  no  application  to  this  case,  because 
the  agent  was  never  in  fact  appointed.  It  is  the  validity  of  the 
appointment  of  the  agent  that  is  in  issue  here,  and  that  depends 
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H.  C.  OF  A.  upon  the  capacity  of  the  lunatic  to  execute  tlie  deed,  and  the 
knowledge  of  the  donee  at  the  time. 

»     '  

McLaughlin      First,  as  to  tlie  fact  of  insanity.     Jenkins  v.  Morris,  LR,  14 

Daily       ^^^*  ^■'  ^*^^'  decided  that  the  mere  existence  of  delusions  was  not 

Tlle(jraph   sufficient  to  establish  incapacity,  but  that  it  was  a  question  for 

X^EWSPAPER  .  .  •  . 

Co.  Ltd.     the  jury  w^liether  the  delusions  affected  the  capacity  to  contract. 
McLaughlin  The  delusions  proved  must  be  such  as  to  show  general  insanity. 

Vale  of      ^^  ^^^^  ^^^^  ^^^^  lunatic  thought  his  land  w-as  full  of  sulphur, 

Clwvdd      j^jjJ  ^Q](J   jf   1-^^^  ^]^g   jm.y  found   that  he  fully  understood  the 
Coal  xMining  *  ...  . 

Co.  Ltd.     nature  of  the  transaction  in  which  he  engaged.     This  case  wa.s 

(No.  2).       relied  upon  by  the  defendants,  but  it  only  applies  to  the  particular 

facts  tliere  proved. 

[Griffith,  C.J. — That  case  is  not  against  you.  It  merely 
detines  what  you  have  to  establish  by  evidence  in  order  to  show 
that  the  plaintiff  was  incapable  of  executing  a  valid  power  of 
attorney.] 

In  Drew  v.  Nunn,  4  Q.B.D.,  661,  also  relied  upon  by  the 
defendants,  Bramwell,  B.,  at  p.  669,  defines  the  degree  of  insanity 
that  would  incapacitate  a  person  from  making  a  contract,  within 
the  meaning  of  the  decision  in  Jenkins  v.  Morris.  I  contend  that, 
taking  those  definitions  as  the  test,  such  a  state  of  mind  was 
clearly  proved  to  have  existed  in  the  plaintiff  here. 

[Griffith,  C.J. — The  Court  would  prefer  that  the  question  of 
law  should  be  argued  before  they  addreas  their  minds  to  the 
evidence.] 

A  lunatic  cannot  appoint  an  agent,  and  any  document  purport- 
ing to  be  an  appointment  is  altogether  a  nullity  (Tarhuek  v. 
Bispham,  2  M.  &  W.,  2,  judgment  of  Parke,  B.,  at  p.  8 ;  Stead  v. 
Thornton,  cited  in  note  to  Stephens  v.  Badcock,  3  B.  &  Ad.,  354): 
Story  on  Agency,  par.  6,  p.  5  in  ch.  ii.,  enumerates  those  who 
are  capable  of  contracting,  and  says  that  "  idiots,  lunatics,"  &c., 
are  wholly  incapable.  Drew  v.  Xn n n  {sujrra),  decided  that,  where 
a  man  has  appointed  an  attorney  while  sane,  and  insanity  super- 
venes, the  authority  of  the  agent  is  absolutely  determined.  This 
applies  a  fortiori  to  the  case  of  the  appointment  of  an  agent  by 
a  man  who  is  insane  at  the  time.  The  liability  in  Drew  v.  Nxinn 
was  based  upon  a  ground  altogether  different  from  anything 
appearing  in  this  case,  viz.,  upon  the  holding  out  by  the  principal 
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duriug  his  sanity.     There  can  be  no  holding  out  here.     If  a  man  H.  c.  of  a. 

cannot  appoint  an  agent  owing  to  unsoundness  of  mind,  he  is  for 

the  same  reason  incapable  of  holding  out  that  he  has  appointed  McLau<jhlin 

one.     Phillips  on  Law  of  Lunacy,  1858  ed.,  p.  27,  says  a  person       dJj,  y 

nan  compos  mentis  cannot  appoint  an  agent.     Sec.  47  of  44  &  45    TKr.KOkAPH 

_^  ,       Nkwspapkr 

\ic,,  c.  41,  was  passed  after  Dre^v  v.  rsiinii,  and  merely  modifies     Co.  Ltd. 

the  law  as  laid  down  in  that  case  to  the  extent  that  supervening  McLaichlin 

hinac\'  does  not  invalidate  a  power  of  attorney  until  the  donee      y^^e  op 

has  notice  of  the  lunacy.      In  Dexter  v.  Hall,  15  Wall.  (U.S.A.),  ^  Clwvdd 

'^  ....  Coal  Mining 

9,  Strong,  J.,  of  the  Supreme  Court,  in  giving  judgment  for  the     Co.  Ltd. 

Court,  dealt  with  this  very  point,  and  reviewed  all  the  important  (No.  2). 
English  cases  and  authorities  on  the  subject  from  a  very  early 
date,  and  followed  them,  holding  that  the  power  of  attorney  of  a 
lunatic  was  void  ah  initio,  and  not  merely  voidable.  Holt,  G.J., 
in  Thomson  v.  Leach  (3  Salk.,  300 ;  3  Mad.,  296),  said  in  his  judg- 
ment, that  the  letter  of  attornev  or  bond  of  a  lunatic  is  void,  but . 
his  feofthient,  owing  to  the  solemnity  of  the  act,  was  only  voidable. 
The  rule  seems  to  be  stronger  in  favour  of  the  person  executing  a 
power  of  attorney  than  in  the  case  of  other  contracts,  for  in  Zouch 
V.  Parsons  (3  Burr.,  1805),  it  was  held  that  the  power  of  attorney 
of  an  infant  was  void,  notwithstanding  that,  as  a  general  rule, 
c^m tracts  of  infants  are  not  void,  but  voidable. 

[O'Connor,  J. — The  doctrine  to  be  gathered  from  these  cases 
would  go  so  far  as  to  make  the  contracts  of  a  lunatic  absolutely 
void,  irrespective  altogether  of  the  question  of  notice  to  the 
contractee.     Is  that  the  English  rule  of  law  ?] 

Tliere  seems  to  be  some  distinction  drawn  in  the  cases,  based 
upon  the  rules  of  pleading.  Where  the  person  setting  up  the 
lunacy  could  plead  non  est  factum,  he  could  give  evidence  of 
lunacy  to  avoid  the  contract,  but  where,  in  order  to  set  up  that 
'lefeuce,  he  would  have  had  to  plead  it  specially,  the  plea  of 
lunacy  was  held  to  be  a  bad  plea  on  the  gi-ound  that  no  person 
can  be  allowed  to  stultify  himself  by  his  pleading. 

[Grifffth,  C.J. — Is  there  any  distinction  between  contracts 
from  which  the  lunatic  gets  a  benefit  and  contracts  from  which  he 
floes  not,  as  there  is  in  the  case  of  contracts  by  infants  ?  ] 

If  there  is  such  a  distinction,  it  is  in  our  favour,  for  there  was 
no  consideration  for  the  execution  of  the  power  of  attorney.      In 
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H.  C.  OF  A.  Ball  V.  Mannin,  1  D.  &  CI.,  380,  at  p.  382,  it  was  admitted  on 

both  sides  that,  if  lunacy  was  proved,  the  deed  was  inoperative 

McLaughlin  ^^^  void.     In  Elliott  v.  Ince,  5  W.R.,  465  ;  7  DeG.M.  k  G.,  472; 

Daily       Moltoii  V.  Camroitx,  2  Ex.,  487  ;  4  Ex.    17,  wliich  is  relied  upon 

Telegraph   by  defendants,  is  distinguishable.     It  has  no  application  where 
Nkwspaper  . 

Co.  Ltd.     tliere  is  no  contract  for  value.     Dealings  of  sale  and  purchase 

McLaughlin  with  a  person  apparently  sane,  who  subsequently  turns  out  to 

Vale  of     ^^ve  been  insane,  are  not  on  the  same  footing  as  mere  dispositions 

Clwydd     of  property  not  of  the  nature  of  a  contract,  such  as  powers  of 
Coal  Mining         r     r      ./  »  r 

Co.  Ltd.  attorney;  Simpson  on  hifanis,  at  p.  6,  10,  says  that  an  infant  or 
(No.  2).  lunatic  cannot  appoint  an  attorney  or  agent,  and  in  effect  that 
the  deed  of  a  lunatic  is  always  void,  although  there  are  exceptions 
to  the  rule  that  contracts  of  infants  are  void.  The  sicmature  of 
an  imbecile  to  a  formal  consent  is  of  no  effect,  because  an  imbecile 
is  not  competent  to  give  consent ;  Brangcm  v.  Gorges,  7  Ir.  R., 
•  Eq.,  221.  [On  this  point  he  also  cited  Yates  v.  Boen,  2  Str.,  1104, 
and  Bensell  v.  Chancellor,  5  Wheat.,  371.] 

On  the  authority  of  these  cases  I  contend  that  there  never  was 
a  valid  appointment  of  an  agent  at  all.  From  very  early  days 
there  is  a  consensus  of  opinion  that  a  lunatic's  appointment  is 
void,  and  though  Dexter  v.  Hall  (supra),  the  only  case  actually 
deciding  the  point,  is  a  decision  of  an  American  Court,  yet  it 
deals  with  all  the  English  cases,  and  they  all  point  clearly  in  this 
direction.  The  rule  is  particularly  recognized  in  Drew  v.  Xiinn 
(supra).  Notice  is  altogether  immaterial.  In  Tarbuck  v. 
Bisphani  (sajyra)  the  decision  was  based  upon  the  absolute  in- 
competence of  a  lunatic,  not  upon  notice,  otherwise  there  would 
have  been  no  need  to  consider  the  validity  of  the  deed.  There 
was  no  question  of  notice  in  Stead  v.  Thornton,  and  Stephens  v. 
Badcock;  and  in  Drew  v.  Nunn,  the  Court  did  not  suggest  that 
the  principle  of  Tarhiick  v.  Bispham  was  in  any  way  limited  by 
notice. 

If  a  lunatic  cannot  appoint  an  attorney,  owing  to  mental  in- 
capacity, and  his  power  of  attorney  is  therefore  void,  he  must 
also  be  incapable  of  making  a  representation  by  means  of  the 
document  which  is  itself  void.  The  fact,  therefore,  that  the 
power  of  attorney  appeared  to  the  defendants  to  have  been  duly 
executed  cannot  be  treated  as  a  representation  by  the  lunatic  that 
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it  was  so.     He  is  not  responsible  for  the  signing  of  it,  and  he    H.  C.  of  A. 
cannot  be  made  liable  by  the  subsequent  use  of  his  signature. 

Mohan  V.  Camroux  (supra)  and  Imperial  Loan  Co.  v.   Stone,  McLaughlin 
(1892),  1   Q.B.,  599,  do  not  touch  the  question  of  agency  at  all.       d^ily 
The  creneral  rule  is  that  it  lies  on  the  person  assertins:  t]m  asrencv   Telkgraph 
to  prove  its  existence.    The  defendants  say  in  effect — "  We  admit     Co.  Ltd. 
that  there    was   no   agency   in   fact,   but  we  believed  that  the  McLacghlix 
attoraey  was  the  agent,  because  we  saw  the  power  of  attorney      y^^E  of 
and  did  not  know  of  the  lunacy  of  the  alleged  principal."     The  ^  Clwydd 

•^  to       r  r  Co-AL  M  IN  IN  (5 

two  eases  last  mentioned  do  not  help  them.  c:o.  Ltd. 

[O'Connor,  J. — In  those  cases  there  seems  to  be  a  departure      (No.  2). 
from  the  old  rule  that  a  lunatic  cannot  make  a  contract  at  all,  by 
engrafting  upon  the  rule  a  qualification  that  in  cases  of  that  kind 
the  contract  is  binding  on  the  lunatic  unless  the  contractee  has 
had  notice  of  the  lunacy.] 

Tlie  Court  only  decided  that  where  a  person  contracts  in  fact 
with  a  lunatic,  and  does  not  know  of  the  lunacy,  the  contract 
cannot  be  avoided.  That  might  possibly  apply  to  the  transaction 
between  the  donor  and  the  donee  of  the  power  of  attorney,  but 
it  cannot  be  extended  so  as  to  say  that,  where  there  is  no  valid 
appointment  of  an  agent  at  all  owing  to  the  lunacy,  yet  the 
lunatic  is  bound  by  the  acts  of  the  pretended  agent.  If  there  is 
no  authority  there  can  be  no  contract. 

[  Griffith,  C.J. — Can  the  defendants  say  that  they  dealt  with 
the  lunatic  at  all  ?  ] 

[O'Connor,  J.,  referred  to  Evans  on  Principal  and  Agent, 
1st  ed.  (1878),  p.  10,  citing  Bevan  v.  McDonald.] 

The  person  claiming  to  be  an  agent  is  an  absolute  insurer  of 
authority.  The  remedy  of  third  persons  contracting  with  him,  if 
he  proves  to  have  had  no  authority,  is  an  action  for  breach  of 
warranty  of  authority,  but  the  alleged  principal  is  not  bound  in 
any  way.  Molton  v.  Camroux  and  Imj).  Loan  Co.  v.  Stove  are 
only  applicable  to  cases  of  bargain  and  sale,  fair  and  hand  fide 
dealings  between  principals  in  the  ordinary  course  of  business. 
They  do  not  cut  down  the  general  laws  of  agency.  It  is  a  well 
<^blished  principle  of  law  that  any  person  who  is  sued  on  a  con- 
tract that  pui-ports  to  have  been  made  by  his  agent  can  defend  by 
disputing  the  agency.     It  cannot  be  contended  that  a  lunatic  is  the 
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H.  C.  OF  A.  only  alleged  principal  who  cannot  avail  himself  of  this  defence. 
1904.        rpj^^  defendants  therefore  must  rest  their  case  upon  a  representation 
McLaughlin  ^^  holding  out  by  the  lunatic,  and  I  contend  that  a  lunatic  can 
^  *-'•  make  neither. 

Daily 

'i'KLKORAPH       [He  then  addressed  himself  to  the  evidence]. 
Newspaper 
Co.   Ltd. 

McLaughlin      Knox  followed.     The  reason  for  holding  a  lunatic's  contract 
\7»r^^«.      void  is  that  he  has  no  mind,  and  therefore  does  not  understand 

V  ALE  O* 

Clwydd      the  nature  of  his  act.     He  is  incapable  of  knowing  what  he  is 
Coal  Mining  ,    .  ^,    ,  ,      ,  ^  , 

Co.  Ltd.     domg  (Sheljord  on  Lunacy,  sec.  3,  cap.  6,  p.  336,  and  judgment  of 

(No.  2.)  Bush,  J.,  in  Ball  v.  Mann  in  [supra]).  His  case  is  analogous  to 
those  cases  where,  for  various  reasons  other  than  lunacv,  a 
man  signing  a  contract  does  not  know  what  he  is  signing.  In 
those  cases  the  contract  is  void  and  does  not  operate  even  as  a 
representation.  It  was  argued  in  the  Court  below  that,  a&siuning 
the  power  of  attorney  was  void,  it  was  a  representation  by  the 
plaintiff  which,  when  communicated  to  the  defendants,  estopped 
him  from  denying  the  authority  of  the  donee.  But  a  man  cannot 
do  indirectly  what  he  is  incapable  of  doing  directly.  It  is  just  as 
if  the  signature  were  obtained  from  him  by  a  misrepresentation 
as  to  the  nature  of  the  document.  In  such  cases  there  can  be  no 
estoppel  by  representation ;  the  document  has  no  legal  effect 
whatever,  because  the  mind  of  the  person  signing  was  never  alive 
to  what  he  was  doing.  The  cause  of  the  ignorance  is  immaterial. 
In  Leivis  v.  Clay,  (14  T.L.R.,  149),  the  defendant  had  signed 
a  promissory  note  and  an  authority  to  receive  the  proceeds 
thereof  in  total  ignorance  of  the  real  nature  of  the  document.*?. 
This  ignorance  was  produced  by  misrepresentation.  It  was  held, 
in  an  action  upon  the  note,  that  the  defendant  was  not  estopped 
fiom  setting  up  his  ignorance  even  against  a  holder  in  due  course 
without  notice.  The  note  was  absolutely  void,  and  the  defendant 
could  not  be  made  liable  upon  it  on  any  ground  of  holding  out  or 
representation.  The  case  is  distinguishable  from  that  of  a  docu- 
ment signed  by  a  person  who  lias  knowledge  of  its  nature,  but 
has  been  induced  to  sign  it  by  misrepresentation  as  to  a  collateral 
matter.  That  would  be  merely  voidable.  The  power  of  attorney 
in  this  case  was  signed  under  circumstances  analogous  to  those 
under  which  the  promissory  note  was  signed,  that  is,  in  total 
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ignorance   of   its   nature.     By  analoentr,  therefore,  it  should  be  H-  ^-  ^^  ^• 

1904 

treated  as  void  and  inoperative,  not  only  as  a  contract,  but  also       ^_* 
as  a  representation.      [He  cited,  also,  on  this  point,  Foster  v.  McLaughlin 
Mackinnon,  L.R,  4  C.P.,  704].     There  was  a  second  answer  by       d/ily 

defendants  to  our  contention,  viz.,  that  they  had  acted  as  they   '''ELEaRAPH 

'  \  ^     ^     '^     Newspaper 

were  entitled  and  bound  to  do  by  the   articles  of  association ;     Co.  Ltd. 
that  they  had  agreed,  by  the  articles,  to  act  upon  the  plaintiffs  McLaughlin 
power  of  attorney,  and  that  this  arrangement  had  been  made     y^^^  qj. 
while  the  plaintiff  was  sane.     But  the  articles  speak  only  of  the  ^  ^^^\it^^^.o 
"duly  appointed"  attorney,  and  therefore  this  answer  is  met  by      Cn.  Ltd. 
our  main    contention   that   there   never   was  a  duly  appointed      (No.  2). 
attorney.      Moreover,  the  directors  were  not  bound  to  register 
the  transfer,  they  might  have  inquired  and  verified  the  agency. 
There  is  nothing,  therefore,  to  distinguish  this  case  from  that  of 
any  other  person  dealing  with  an  alleged  agent.     He  takes  the 
risk  of  there  being  no  authority  in  fact. 
[He  then  addressed  himself  to  the  evidence.] 

iri.se,  K.C.,  for  respondents,  the  Vale  of  Clwydd  Coal  Mining  Co. 
I  assume  for  the  purpose  of  my  argument  that  the  Judge  below 
was  wTong  in  his  finding  as  to  the  insanity,  but  was  right  in 
holding  that  the  defendants  had  no  notice  of  it,  and  contend  that, 
even  so,  the  defendants  were  justified  in  acting  upon  the  power  of 
attorney.  It  is  admitted  by  the  plaintiff  that  Iviperial  Loan  Co. 
Ltd,  V.  Stone  (supra)  rightly  decided  that,  where  a  contract  is 
made  by  a  lunatic,  it  is  binding  upon  him  as  against  third  parties, 
unless  they  knew  of  the  lunacy  at  the  time  of  Ihe  contract. 
The  contract  to  be  looked  at  in  this  case  is  the  contract  made 
between  the  plaintiff  and  the  defendants  when  the  plaintiff'  took 
the  shares  in  the  companies.  At  that  time  the  plaintiff  was  sane. 
It  Is  an  implied  term  of  that  contract  that  the  plaintiff  has  the 
right  to  transfer  his  shares,  and  what  he  can  do  himself  he  can  do 
by  attorney.  The  company  therefore  undertook  to  recognise  a 
transfer  by  the  plaintiff  or  his  attorney,  taking  upon  itself  the 
performance  of  a  ministerial  duty  from  which  it  derived  no 
advantage.  The  company  is  bound  to  recognise  a  transfer  signed 
by  the  plaintiff  or  his  attorney.  If,  after  becoming  insane,  he 
had  presented  to  them  transfers  signed  by  himself  while  insane, 
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H.  C.  OP  A.  this  is  that  it  ia  so  easy  to  feign  lunacy,  and  none  but  an  expert 

can  detect  the  deception.     To  allow  the  plea  of  lunacy  in  all  cases 

Mc  Laughlin  would  open  the  door  to  f rand.     It  is,  therefore,  no  answer  unless 

Daily       tihere  was  also  notice  of  the  lunacy.     In  Equity,  persons  acting 

Telegraph   bond  fide  without  notice  on  what  they  believe  to  be  the  instruction 

^NEWSPAPER 

Co.  Ltd.     of  those  whom  they  are  bound  to  obey,  are  protected ;  Leslie  v. 

McLaughlin  Baillie,  2  Y.  and  Coll.  C.C.,  91.    The  cases  cited  for  the  plaintiff  are 

Vale  of     c^s^s  in  which  the  persons  sued  are  assignees  dealing  of    their 

Clwydd     Q^n  fj.^^  ^iU  g^jj(j  ^\q  to  inquire.     The  defendants  here  were 
Coal  Mining  _  ... 

Co.  Ltd.     performing  a  ministerial  office  in  obedience  to  an  order  good  on  the 

(No.  2).      face  of  it.     Inquiry  would  not  help  them,  because  nobody  can 

with   certainty  tell  lunacy  in  a  legal  sense  from  sanity.     The 

cases  of  infancy  or  insolvency  are  different,   for   they  can  be 

definitely  ascertained.     BraraweU,  B.,  in  Drew  v.  Nunn  {9Upra\ 

said  that  lunacy  was  not  a  privilege,  but  a  misfortune,  and- innocent 

persons  were  not  to  suffer  by  reason  of  it.     The  same  rule  applies 

to  persons  acting  on  fraudulent  orders ;  Badcock  v.  Lawson,  4 

Q.B.D.,  394  ;   Union  Credit  Bank  v.  Mersey  Doch§  and  Harbour 

Board,  1899,  2  Q.B.,  205. 

[Griffith,  C.J. — Moltooi  v.  CannrovAC  would  be  exactlj"  analo- 
gous if  the  plaintiff  had  gone  in  person  and  presented  the 
transfers  like  a  sane  person.] 

Seeing  the  lunatic  would  be  of  no  value  to  a  person  who  was 
not  an  expert;  knowledge  is  the  test  of  liability.  Defendants 
have  nothing  to  do  with  the  relations  between  the  attorney  and 
the  lunatic;  {Story's  Equity  Jurisprudence  (1853),  par.  22t))L 
Unless  they  have  taken  advantage  of  the  lunatic  and  are 
practically  guilty  of  fraud  they  are  protected. 

[Griffith,  C.J. — Getting  a  lunatic  to  sign  a  document  which  he 
does  not  and  cannot  understand  is  in  the  nature  of  fraud.] 

In  Campbell  v  Hooper  (3  Sin.  &  G.,  153),  the  lunacy  was  taken 
for  granted,  but  it  was  held  not  to  affect  the  rights  of  a  mortgagee, 
and  both  parties,  in  that  case,  acted  through  agents.  Equity  will 
only  interfere  to  set  aside  a  contract  where  there  has  been  fraud 
on  the  part  of  the  defendant,  and  the  original  position  can  be 
restored  (Hassard  v.  Smith,  6  I.R.,  Eq.,  429  ;  Niell  v.  MorUy,  9 
Ves.,  478 ;  Price  v.  Berrington,  7  Hare,  394 ;  3  McN.  &  G.,  48() ; 
Greenslade  v.  Dare,  20  Beav.,  284 ;  Bassett  v.  Nosivortky,  Wh ite and 
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Tudor  fi  Leading  Cases  in  Equity j  vol.  II.,  p.  1).     In  a  proceeding  H-  C.  of  A. 

under  thLs  section  of  the  Companies  Act  the  Court  is  bound  to 

give  weight  to  every  equitable  consideration  (Ex  parte  Pa/rker,  McLauohlin 

LR.,  2  Ch.,  685  ;  Buckley  on  Companies  Acts,  8th  ed.,  p.  28).    The       d^ily 

plaintiff  here  has  received  the  benefit  of  the  transfer,  the  proceeds  Telegraph 

Nkwspapkr 

having  been  devoted  to  payment. of  his  debts  and  expenses.     The     Co.  Ltd. 
principle  upon  which  the  Court  of  Equity  will  act  in  granting  McLaugulin 
relief  Ls  that  where  the  lunatic's  estate  is  practically  unchanged      vale  of 

he  is  not  entitled  to  relief,  but  where  he  has  suffered  by  the  trans-  ^  Clwydd 

•^  Coal  Mining 

action  he  will  be  relieved  (Pope  on  Lunacy,  2nd  ed.,  pp.  252, 254).  Co.  Ltd. 
MoUon  V.  Camroux  is  inconsistent  with  Dexter  v.  Hall  (sujyra),  (No.  2). 
and  wa.s  not  cited  in  the  argument  or  dealt  with  in  the  judgment. 
The  words  used  in  the  former  case  "  apparently  sane  "  must  mean 
"apparently"  to  the  promisor,  not  to  those  immediately  sur- 
rounding the  lunatic,  because  the  Judges  in  all  the  cases  have 
dealt  only  with  the  state  of  mind  of  the  defendant,  treating  the 
notoriety  of  lunacy  in  the  neighbourhood  as  immaterial.  Public 
policy  and  common  sense  require  that  the  equitable  doctrine  as 
to  a  bond  fide  purchaser  for  value  should  be  applied  to  the 
contracts  of  lunatics. 

[Griffith,  C.J. — That  doctrine  might  be  applicable  if  this 
suit  were  against  the  purchasers  of  the  shares.  Some  of  the 
cases  seems  to  go  as  far  as  that,  e.g.,  Swan  v.  North  British  Aus- 
tralasian Company,  2  H.  &  C,  175.  Here  the  question  is — 
'*  Has  the  company  done  its  duty  to  the  plaintiff  ? "  ] 

Lindley  on  Companies,  in  dealing  with  Ex  parte  Swan,  7  C.B. 
X.S.,  400,  and  Swan  v.  Noi*th  British  Australasian  Co.  (supra), 
says  that  if  the  negligence  of  the  person  applying  for  rectifi- 
cation of  the  register  is  the  cause  of  the  state  of  things  which  he 
seeks  to  have  rectified,  a  mandamus  will  not  be  gi^anted.  But 
Equity  will  not  relieve,  even  where  there  is  no  negligence,  if  the 
party  seeking  relief  has  had  the  benefit  of  the  transaction. 
Courts  of  Equity  are  not  bound  to  follow  the  rule  of  Courts  of 
Iaw  ;  Ex  parte  Parker  (supra). 

[Griffith,  C.J. — I  do  not  understand  the  appellant  to  be 
making  any  contention  based  merely  upon  common  law,  and  not 
in  accordance  with  equitable  principles.] 

We  contend  that  he  is,  that  we  are  in  the  position  of  purchasers 
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H.  C.  OF  A.  for  value  without  notice.     There  is  no  direct  authority  covering 

our  case,  but  at  any  rate  there  is  none  against  us.     There  are 

McLauchlin  cases  having  some  analogy  to  this,  where  there  is  no  estoppel, 

Daily       ^^^  both  parties  are  innocent,  and  the  equitable  doctrine  has 

Tklkgraph   been  applied  and  no  relief  ijranted.    (Jones  v.  Powles,  3  Mv.  & 

NeWSPAPKR  *  °  ir    1  •       •  ^     "     1- 

Co.  Ltd.     Keen,  581 ;  Bassett  v.  Nostvmihy,  supra).     VaZentmi  v.  Camih, 

MgLaughi.in  24  Q.B.D.,  166,  was  a  case  under  the  Infants  Relief  Act,  and  it 

Vale  of      ^^^^  there  held  that  where  the  infant  had  had  the  benefit  of  the 

^*'^V^r°^      money  paid,  it  was  contrary  to  natural  justice  that  he  should 

L/OAL  jVIJNISG 

Co.  Ltd.     recover  it.     The  same  rule  is  applicable  here. 
(No.  2).  [Grifb'ITH,  C.J. — Could  not  the  Court  order  the  appellant  to 

repay  the  money  arising  from  the  sale  ?  ] 

The  transferees  are  not  parties  to  this  suit,  and  the  course 
adopted  in  Starkey  v.  Bank  of  England  (supra)  could  not  be 
adopted  here,  as  there  is  no  way  of  bringing  in  third  parties. 
We  have  parted  with  the  shares  bond  fide,  and  the  lunatic  has 
received  the  benefit.    His  incapacity  is  therefore  immaterial. 

[Griffith,  C.J. — The  enjoyment  of  the  proceeds  only  operates 
as  a  ratification.     How  can  a  lunatic  ratify  ?  ] 

[Barton,  J. — Ratification  is  based  upon  the  voluntary  accept- 
ance of  the  benefit.] 

The  lunatic  here  is  in  no  better  position  than  in  Molton  v. 
Camroux.  The  money  has  been  expended  in  necessaries,  as  in 
Baxter  v.  Earl  of  Portsmouth  (1826),  5  B.  &  C,  170.  Lewis  v. 
Clay,  14  T.L.R.,  149,  is  no  stronger  than  Foster  v.  Mackinnon 
(supra),  and  the  latter  case  was  not  even  mentioned  in  Imperial 
Loan  Co.  v.  Stone  (supra).  In  Tarbuck  v.  Bispham,  2  M.  &  W., 
2,  the  defendants  knew  that  they  were  acting  with  the  professed 
agent  of  a  lunatic,  whereas  here  the  defendants  had  no  notice  of 
the  lunacy. 

[Griffith,  C.J. — Story  on  Agency  seems  to  treat  it  as  doubtful 
whether  the  doctrine  you  contend  for  would  aflFord  a  good  answer 
to  a  bill  for  relief  in  Equity.] 

In  Ball  V.  Mannin,  1  D.  &  CI.,  380,  there  was  no  suggestion 
that  any  of  the  pai-ties  were  ignorant  of  the  lunacy.  In  all  the 
cases  cited  in  which  the  defence  of  lunacy  was  upheld,  there  was 
notice  of  lunacy  or  suspected  lunacy,  either  to  the  defendants  or 
to  the  persons  from  whom  thej^  purchased.     In  Dexter  v.   Hall 
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(supra)  the  point  as  to  ignorance  on  the  part  of  the  purchaser  H.  C.  of  A. 
and  fair  value   paid   was   never   raised,   and   the   lunacy    was 
notorioua      The  purchaser  may  have  known  it.     Moreover   it  McLaughlin 
follows  cases  that  are  treated  as  doubtful  in  Molton  v.   Camrmvx       d^^j^y 
(mpra).  Telkgraph 

T^  E  WSPA  PER 

[Griffith,  C.J. — Candy  v.  Lindsayy  3  A.C.,  459,  was  a  case     co.  Ltd. 

between  two  innocent  parties,  and  the  House  of  Lords  followed  mc  Laughlin 

the  rule  of  law  that,  if  there  was  a  real  contract  to  begin  with,  the     y^^'^  ^^ 

subsequent  dealings  could  not  be  questioned.     But  the  question  ^  Clwydd 
,        :      y      .  Coal  Minincj 

here  is  whether  there  was  a  contract  at  all.]  Co.  Ltd.* 

We  say  there   was,  because  the  lunatic   cannot    dispute  his      (No.  2). 
^Tiling  as  against  us,  whether  he  understood  it  or  not. 

As  to  the  fact  of  lunacy,  the  Judge  below  has  found  on  the  evi- 
dence that .  the  appellant  understood  the  nature  of  the  power  of 
attorney,  and,  where  that  is  so,  the  Court  of  appeal  will  not 
reverse  his  finding  unless  they  are  absolutely  satisfied  that  he 
was  wrong.     {Colonial  Securities  v.  Massey,  1896,  1  Q.B.,  38). 

[Griffith,  C.J. — Every  Equity  appeal  is  a  rehearing.  We 
must  act  on  the  principle  that,  if  we  are  satisfied  that  the  finding 
was  wrong,  we  must  reverse  it.  In  cases  of  appeal  against  the 
verdict  of  a  jury  the  reasons  for  a  reversal  must  be  stronger.  The 
verdict  must  be  demonstrably  wrong.] 

We  admit  that  appellant  was  subject  to  insane  delusions,  but 
not  that  he  was  so  insane  as  to  be  unable  to  understand  the 
document.  A  lunatic  in  an  asylum  and  in  bonds  may  be  capable 
of  executing  a  document  (Selby  v.  Jackson,  6  Beav.,  192). 

O'Connor,  J. — Assuming  it  is  proved  that  appellant  was 
generally  insane,  with  lucid  intervals,  is  not  the  onus  of  proof 
shifted  to  those  who  are  seeking  to  substantiate  the  documents. 
Is  it  not  upon  them  to  show  that  the  documents  were  executed 
during  a  lucid  interval  ?] 

[Gordon,  K.C.,  referred  to  Hall  v.  Warren,  9  Ves.,  610.] 

Yes,  but  still  the  plaintifi*  has  to  establish  his  case  (Gi^eenslade 
V.  Dare,  20  Beav.,  285),  and,  as  he  has  to  prove  fraud  on  the  part 
of  the  donee,  the  onus  rests  on  him  still. 

[GRiFFrra,  C.J. — You  contend  that  it  is  not  fraud  to  get  a 
lunatic  to  sign  a  document  of  which  he  did  not  know  the  nature.] 
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H.  C.  OF  A.       Sheppard,  for  the  respondents,  the  Vale  of  Cly  wdd  Coal  Mining 

Company,  Limited,  followed.     A  lunatic  cannot  execute  a  power  of 

McLaughlin  attorney,  but  whatever  obligation  he  can  undertake  for  himself  he 

Daily       ^^^  undertake  by  his  agent.    Having  no  mind,  he  cannot  enter  into 

TELKaRAPH  a  contract,  nor  can  he  represent  a  person  to  be  his  accent.    For  the 
Newspaper  ■*•  *  ,  ^^         .  . 

Co.  Ltd.     same  reason  he  cannot  have  a  representation  made  to  him.     His 

McLaughlin  case,  therefore,  cannot  be  brought  into  the  same  class  as  Lewis  v. 
Vale  of      Clay  (sapra),  and  others  in  which  the  decision  turns  upon  mis- 

c  ^^"m^^  representations  made  to  the  person  signing  a  document.  In  law, 
Co.  Ltd.  a  lunatic  is  as  a  dead  man,  but  in  fact  he  is  allowed  to  go  at 
(No.  2).  large  amongst  men,  and  enter  into  relations  with  them,  his 
lunacy  being  often  unsuspected.  Owing  to  this,  complications 
arise,  and  the  law  has  endeavoured  to  deal  with  them  by  modifi- 
cation of  the  doctrine  of  absolute  incapacity.  He  is  therefore 
made  liable  to  all  the  disabilities  of  a  sane  man,  but  treated  as  one 
of  weak  intellect,  and  only  made  liable  where  no  advantage  has 
been  taken  of  his  insanity.  He  is  protected  against  dishonest  and 
unconscionable  bargains.  It  was  a  canon  of  the  civil  law  that  aU 
his  contracts  were  void,  but  the  necessities  of  modem  business 
have  caused  modifications  of  the  rule.  Molton  v.  Camrotix 
(supra),  is  an  attempt  to  harmonise  the  old  rule  with  modern 
requirements.  His  contracts  are  therefore  voidable  and  not  void, 
and  that  is  in  his  favour  (Pope  on  Lunacy,  243,  244),  since  he 
can  affirm  those  which  are  profitable,  and  have  the  burdensome 
disallowed.  In  Dexter  v.  Hall  (15  Wall.,  U.S.A.,  9),  the  American 
Courts  w^ent  back  to  the  old  authorities,  and  adopted  the  old  rule 
that  is  no  longer  rigidly  applied  in  England. 

[Griffith,  C.J. — Do  you  admit  this  proposition,  that  a  lunatic 
has  a  qualified  capacity  to  contract,  but  the  validity  or  invalidity 
of  his  contract  depends  on  the  question  whether  it  was  induced 
by  fraud  or  not  ?] 

No.  I  admit  that  a  lunatic,  as  a  general  rule,  cannot  contract, 
with  the  modification  that  as  he  is  amongst  us  in  society,  if  the 
interest  of  society  requires  it,  he  must  be  bound  by  his  contracts 
in  certain  circumstances. 

[Griffith,  C.J. — ^Again,  do  you  admit  that  generally  speaking  it 
is  fraud  to  induce  a  lunatic  to  make  a  contract  if  the  person 
inducing  him  to  make  it  knows  him  to  be  a  lunatic  ?] 
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Yes,  with  the  qualification  that  I  have  stated.  H.  C.  of  a. 

[Griffith,  C.J. — Then  is  this  fraud  one  which  goes  to  the       ^^^ 
substance  of  the  contract,  making  it  void  ab  initio,  or  is  it  only  ^^  Lauohlin 
like  a  misrepresentation  on  a  collateral  matter,  which  does  not      d/ily 
make  it  void  against  innocent  third  persons  ?]  Telfgraph 

Much  depends  upon  the  degree  of  lunacy.     If  it  is  of  a  minor     Co.  Ltd. 

degree  and  the  lunatic  has  some  understanding,  the  contract  would  McLauohun 

be  good  or  bad,  according  to  whether  the  person  dealing  with  him     y^^  ^^ 

had  taken  advantag:e  of  the  lunacy  or  not.     If  the  lunacy  is  com-  ^  Clwydd 

=*  ^  *^  "^  Coal  Mining 

plete,  and  there  is  no  capacity  at  all,  then  another  test  must  be     Co.  Ltd. 
applied.     No  representation  can  operate  on  such  a  mind,  and      (No.  2). 
consequently   the   rule    as   to    misrepresentation    can   have  no 
application.     Any  person  dealing  with  such  a  lunatic,  knowing  of 
the  lunacy,  is  primd  facie  guilty  of  fraud,  and  the  Court  avoids 
the  contract.     But,  if  there  is  no  knowledge  of  the  lunacy,  then 
MoUon  V.  CamroiLx  applies,  if  the  contract  is  fair  and  proper, 
and  good  consideration  has  been  received  by  the  lunatic.     Ignor- 
ance of  the  nature  of  a  contract  is  not  sufficient  of  itself  to  avoid 
it;  Foster  v.  MacKinnon  (supra),  TIiorogood*8  Case  (2  Rep.,  9 
b.),  and   Lewis  v.   Clay  (supra),  are  special   exceptiona     The 
only  difference  between  the  case  of  contracts  of  sane  men  and 
insane  men  in  this  respect  is  that  fraud  is  more  easily  proved  in 
the  case  of  the  latter  than  of  the  former,  but   without  fraud 
neither  can  be  avoided.     The  contract  of  agency  is  on  the  same 
footing  as  others. 

[O'Connor,  J. — You  admit  that  direct  dealings  with  the 
lunatic  by  a  person  who  has  knowledge  of  the  lunacy  are  void. 
Suppose  that  the  lunatic  deals  with  such  a  person  who  by  means 
of  the  dealings  obtains  the  lunatic's  signature  to  a  document. 
How  can  a  third  person  who  deals  with  that  person  on  the 
strength  of  the  fraudulently  obtained  signature  be  in  a  better 
poeition  than  the  person  who  actually  dealt  with  the  lunatic  ?  ] 

In  this  way,  that  the  lunatic  must  not  be  in  a  better  position 
than  a  sane  man,  and  a  sane  man  cannot  deny  the  agency  if  he 
has  given  it  owing  to  a  misrepresentation. 

[Griffith,  C.J. — He  is  only  bound  when  the  misrepresentation 
IS  as  to  a  collateral  matter.] 

Pdhck  on  Contracts,  4th  ed.,  p.  87,  says  that  the  latest  opinion 
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H.  C.  OF  A.  is  that  a  lunatic's  contract  is  voidable  at  his  option  if  his  state  be 

known  to  the  other  party.    The  power  of  attorney  is  on  the  same 

McLaughlin  footing  as  a  contract  with  the  lunatic  himself.    It  is  a  contractual 

Daily       representation  to    everybody    who  acts  on  the  faith  of  it,  and 

Telegraph   everybody  SO  acting  is  practically  dealing  wdth  the  principal; 

Co.  Ltd.     Drew  v.  Nnnn  {supra)  has   established   an   exception  to  the 

McLaughlin  general  rule  as  to  lunatics'  contracts,  and  has  decided   that  a 

Vale  OF     lunatic's  power  of  attorney  may  be  safely  acted  upon  by  any 

^'^^'"^^     person  who  does  not  know  of  the  lunacy,  even  though  the  donee 
OoAL  Mining 

Co.  Ltd.  may  have  know^n  of  it.  The  power  of  attorney,  as  a  represen- 
(No.  2).  tation  of  the  agency,  continues  until  notice  of  the  lunacy,  and  the 
lunatic's  remedy,  if  he  has  any,  is  against  the  donee  {Hoinvood 
V.  Simpson,  2  Vem.,  186).  In  Dexter  v.  HaU  {sujyra)  it  was  not 
shown  that  the  heirs  ever  received  the  proceeds  of  the  sale; 
consequently  the  equitable  principle  of  Molton  v.  Ccunronx  and 
other  cases  did  not  come  in.  [He  referred  also  to  Doninty 
Civil  Law,  p.  466,  par.  1129].  As  to  the  facts  :  The  evidence 
does  not  establish  general  insanity,  but  recurrent  delusions, 
leaving  the  patient  capable  of  transacting  business  in  the 
interv^als.  The  fact  of  signing  shows  that  he  was  not  suflering 
at  the  moment  from  delusion,  because  the  medical  evidence  was 
to  the  effect  that  he  could  not  be  induced  to  sign  anything  while 
the  delusions  were  active.  There  was  no  evidence  of  intent  to 
defraud. 

Gordon,  K.C.,  in  reply.  As  to  the  facts,  there  was  no  need  to 
prove  intent  to  defraud.  The  motives  of  those  who  induced  the 
lunatic  to  sign  are  immaterial  if  they  were  aware  of  the  lunacy. 
The  whole  of  the  evidence  shows  clearly  that  the  appellant  was 
too  insane  to  understand  the  nature  of  his  act,  the  medical 
evidence  being  that  the  act  of  signing  must  have  been  purely 
mechanical.  There  was  no  evidence  even  that  the  document 
was  read  over  to  him.  General  insanity  was  proved,  and  the 
defendants  failed  to  discharge  the  onus  thereby  cast  upon  them 
of  proving  that  the  document  was  signed  during  a  lucid  interval 
(HaU  V.  Wai^en,  supi'a). 

As  to  the  law,  the  defendant's  argument  as  to  the  contract  made 
when  the  shares  were  taken  has  no  application.     We  say  that  we 
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were  on  the   register,  and  defendants  wrongfully  removed  us.   h.  C.  of  A. 

They  say  that  they  did  so  in  accordance  with  our  request,  and        i®^- 

we  reply  that  the  alleged  request  was  not  ours  at  all  {Sloman  v.  ^  , 

Bank  of  England,  14  Sim.,  475).     It  is  the  duty  of  the  company  v. 

to  keep  the  register  accurately,  and  if  it  is  incorrect  they  will  be  telegraph 

ordered  to  rectify  it,  the  onus  being  on  them  to  justify  the  removal  ^co^Lm* 

of  the   name  {Lindley   on  Companies,  3rd  ed.,  p.   147).     The  t^jcLauohlin 

principles  upon  which  mandamus  will  be  granted  are  the  same  as  ^' 

.  •  i»  alk  op 

those  upon  which  a  Court  of  Equity  will  act  in  granting  relief.      Clwydd 

If  the  applicant  for  relief  has  not  been  guilty  of  negligence  or  of     qq  jiTD. 
any  conduct  conducing  to  the  fraud,  the  Court  will  relif^ve  him      i^^  2). 

(Ex  parte  Swan,  7  C.B.N.S.,  400;  Swan  v.  North  British  Aus-       

irala»ian  Co.,  2  H.  &  C,  175).     The  appellant  here  could  have 
pleaded  "  non  eat  factum  "  to  an  action  on  the  deed,  as  he  had  no 
consenting  mind.     There  is  no  distinction  between  the  principle 
of  this  case  and  that  of  Lewis  v.  Clay  {sxipra).     The  power  of 
attorney  is  void  ah  initio.     The  distinction  between  void  and 
voidable  contracts  in  this  connection  is  shown  in    Union  Credit 
Bank  v.  Mersey  Docks  and  Harbour  Boai^d,  (1899)  2  Q.B.,  205. 
Thompson  v.  Leach  (3  Salk.,  300 ;  3  Mad.,  296)  was  not  touched 
by  Molton  v.  Camroux.    Campbell  v.  Hooper  (3  Sm.  &  G.,  153), 
decided  only  that  a  plaintiff  who  sets  up  lunacy  must  either  fail 
in  obtaining  relief  or  give  up  the  money  that  he  received  as  con- 
sideration.     In   that   case   he    actually   had   the   money.     The 
defendants  can  only  escape  from   their   difficulty   by   alleging 
estoppel  by  representation.     But  there  can  be  no  representation 
except  by  a  person  who  is  capable  of  intending,  and  does  intend, 
to  represent  (Swan  v.  North  British  Australasian  Co.,  sujyra).    In 
Allen  V.  City  Bank,  an  unreported  case  in  the  Supreme  Court  of 
Sew  South  Wales,  a  cheque  was  held  to  be  altogether  void  because 
the  maker  believed  himself  to  be  drawing  a  cheque  for  a  different 
amount.    The  letter  in  Lewis  v.  Clay  {supra),  did  not  operate  as 
a  representation,  although  signed  by  the  defendant  himself.     In 
iVieH  V.  Morley  (9  Ves.,  478)  there  was  contradictory  evidence, 
and  the  Judge  found  in  fact  that  the  lunatic  attended  at  the  sale 
as  a  sane  person,  thus  bringing  the  case  into  line  with  Molton  v. 
Camroux  {supra).     In  Greenslade  v.  Dcire,  20  Beav.,  at  p.  238,  the 
Court  of  Equity  held  merely  that  the  proper  remedy  was  at  law, 
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H.  C.  OF  A.  by  action  of  ejectment,  and  that  it  had  no  jurisdiction  to  grant 

1004.  such  relief.  Ex  'parte  Bradbury  (Mont.  &  Ch.,  625 ;  4  Deac.,  202), 

MclT  decided  only  that  the  finding  of  a  commission  in  lunacy  was  not 

V.  conclusive,  if  the  sanity  came  in  issue  in  other  proceedings. 
Telegraph 

Ca^LTD^^  jtingren,  on  the  question  of  the  proceeds  having  been  applied  in 

McLaughlin  P^^^^hase  of   necessaries   for   the    lunatic,  referred  to  Pope  m 

^'  LuTiocy,  p.  257  ;  Nelson  v.  Duncombe  (9  Beav.,  211). 

Clwydd 
Coal  Mining  Cur.  adv.  vuU. 


C/O.  Ltd. 
(No.  2). 


McLaughlin  v.  Daily  Telegraph  Newspaper. 


April  27th.  Griffith,  C.J.  This  is  a  suit  brought  by  the  plaintiff  for  the 
rectification  of  defendants'  share  register  by  entering  his  name  as 
a  holder  of  118  shares  of  which  he  was  formerly  the  holder,  and 
by  registering  him  as  the  holder  of  certain  other  shares  to  which 
he  would,  if  he  had  remained  the  registered  holder  of  the  118, 
have  been  entitled  in  respect  of  his  ownership  of  them.  The 
plaintiff  also  claimed  dividends  withheld  from  him  in  respect  of 
all  the  shares  since  his  name  was  omitted  from  the  register. 
Defendants  are  a  joint  stock  company,  registered  in  New  South 
Wales  under  the  Corapaniea  Act  1899,  and  the  suit  is  brought 
under  the  provisions  of  sec.  232  of  that  Act.  The  obligation  of 
the  company  to  its  members  with  raspect  to  shares  is  a  duty 
against  a  breach  of  which  relief  may  be  had  in  a  Court  of  Equity, 
just  as  in  the  case  of  stock  (see  Sloman  v.  Bank  of  England,  14 
Sim.,  486).  The  plaintiff  is  entitled  to  say  to  the  company — to 
adopt  the  words  of  Shadivell,  V.C.  (p.  487) — "  You  are  bound  by 
law  to  be  my  bookkeeper  in  respect  of  my  stock,  and  to  show  me 
the  true  account  of  it,  and  if  I  can  show  that  on  a  giv^en  day 
stock  stood  in  my  name,  and  now  show  that  it  does  not  stand  in 
my  name,  and  I  have  not  authorized  the  transfer  of  it,  you  are 
responsible  to  me — that  is  to  say,  you  must  make  the  account 
stand  as  it  ought  to  have  stood."  (See  also  Barton  v.  L.  ai^d 
N.W.  Raihuay  Go,,  38  Ch.  D.,  144,  per  Cotton,  L.J.,  at  p.  149,  and 
per  Bowen,  L.J.,  at  p.  153;  and  Barton  v.  North  StaffordsJdrt 
Railway  Co,,  ib.,  p.  458).  This  language,  which  was  used  of  Govern- 
ment stock,  is  equally  applicable  to  stock  in  a  joint  stock  company, 


1  C.L.R.]  OF   AUSTRALIA.  267 

and,  in  our  judgment,  is  also  equally  applicable  to  shares.     The  h.  C.  of  A. 

plaintiff,  then,  having  established  that  he  was,  before  the  transfers        l^^- 

to  be  directly  mentioned,  registered  in  defendants'  register  as  the  , .  ,   ttohlixN' 

holder  of  the  118  shares  in  question,  the  onus  is  cast  on  the  v- 

Daily 
defendants  to  show  that  the  change  in  the  register  has  been  made   Telegraph 

by  plaintiffs  authority.     This  onus  they  attempt  to  discharge  by  ^c^**ltik^ 
saying  that  they  omitted  the  plaintiffs  name  from  the  register,  i\^cLaughlin 
and  registered   other    persons   in   his   place,   in   good   faith   in  ^• 

pui-suance  of  transfers  executed  by  his  duly-authorized  agent,  Clwydd 
acting  under  a  power  of  attorney  executed  by  the  plaintiff,  and  ^q  l^d. 
produced  to  them  as  the  plaintiff's  deed.     The  plaintiff  replies      ,^^y^  2). 

that  the  power  of  attorney,  though  executed  by  him  in  fact,  was        

executed  at  a  time  when  he  was  of  unsound  mind.  The  defend- 
ants do  not  dispute  that  at  the  time  when  it  was  executed  he 
was,  in  one  sense,  of  unsound  mind,  although  the  degree  of 
unsoundness  is  in  controversy.  But  they  contend  that  his 
insanity  is,  in  any  view  that  may  be  taken  of  its  degree,  imma- 
terial, and  that  the  power  of  attorney  is  binding  upon  him,  even 
if  his  mind  was  so  unsound  at  the  time  of  execution  that  he  did 
not  understand  what  he  was  doing.  The  case  was  very  well  and 
fully  argued  before  us,  and  a  great  number  of  authorities  were 
referred  to,  from  which  some  rules  appear  to  have  been  clearly 
established,  while  other  questions  appear  to  be  still  open  for 
judicial  decision. 

For  the  plaintiff  it  was  contended  that  a  person  of  unsound 
mind  is  incapable  of  appointing  an  agent,  or  of  executing  a  deed, 
and  that  such  an  appointment  or  deed  is  absolutely  void.  The 
defendants  contend  that  this  doctrine,  if  still  true  in  any  sense, 
is  not  applicable  to  the  case  of  a  power  of  attorney,  at  any  rate 
as  regards  persons  who  have  in  good  faith  dealt  with  the  apparent 
agent  without  notice  of  the  unsoundness  of  mind  of  the  principal. 
It  is  necessary,  therefore,  to  examine  the  cases  in  detail. 

In  Tarhuck  v.  Bispham  (2  M.  &  W.,  2),  and  Stead  v.  Thornton 
(3  B.  &  Ad.,  357  (n) ),  it  was  laid  down  generally  that  a  lunatic  is 
not  competent  to  appoint  an  agent.  In  both  cases,  however,  the 
person  as  against  whom  the  question  of  incapacity  was  raised 
appears  to  have  known  of  the  incapacity.  In  Drew  v.  Nunn  (4 
Q.B.D.,  661),  the  defendant  who  had,  while  sane,  authorized  his 
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H.  C.  OF  A.   wife  to  act  as  his  agent,  became  insane,  and  the  question  was 

1904.        whether  the  authority  was  revoked  by  the  insanity.     Brett,  LJ., 

y^     .  held  that  the  insanity,  assuming  it  to  be  such  as  to  be  apparent  to 

V.  anyone  with  whom  he  might  attempt  to  enter  into  a  contract,  put 

Telegraph   an  end  to  the  agent's  authority,  and  that,  if  there  were  no  more 

Newspaper  j^^  ^j^^  csise,  the  defendant  would  not  be  liable  on  contracts  made 
Co.  Ltd.  ' 

^,  ,  by  his  pretended  a^ent,  but  that  the  a&fent  would  be  liable  for 

McLaccuilix    ^         ^  .        .  . 

V.  breach  of  the  implied  warranty  of  authority.     BramxveU,  LJ., 

Clwydd     expressed  the  opinion  that  in  order  to  annul  the  authority  of  an 

Co   LtV*  fl'g^iit,  insanity  must  amount  to  dementia,  but  doubted  whether 

/v'    o\       partial  derangement  would  have  that  effect.      Cotton,  L.J.,  re- 

frained  from  expressing  any  opinion  on  this  point.     But  all  the 

Lords  Justices  held  that  plaintiff*  having,  while  of  sound  mind, 
held  out  his  wife  as  his  agent,  had  entered  into  a  contractual 
representation  with  persons  who  acted  on  the  faith  of  the  holding 
out,  and  that  he  was  bound  by  this  representation  until  the 
persons  dealing  with  the  agent  had  notice  of  revocation  of  the 
authority.  These  were  the  only  English  authorities  cited  to  us 
directly  bearing  on  this  point.  On  the  question  of  the  capacity 
of  a  person  of  unsound  mind  to  execute  a  power  of  attorney,  the 
case  of  Dexter  v.  Hall  (15  Wall.,  9),  decided  by  the  Supreme 
Court  of  the  United  States  in  1872,  was  cited.  In  that  case  one 
Hall,  alleged  to  liave  been  at  the  time  a  lunatic,  executed  a  power 
of  attorney  authprizing  his  brother-in-law  to  sell  land.  The  land 
was  sold,  and  conveyed  under  the  power  to  persons  who  after- 
wards conveyed  to  the  defendant.  After  the  death  of  Hall,  hivS 
representatives  brought  an  action  of  ejectment  to  recover  posses- 
sion of  the  land.  The  case  was  tried  with  a  jury  in  a  Circuit 
Court  of  the  United  States,  and  evidence  was  oflfered  on  both 
sides  on  the  question  of  the  sanity  of  the  alleged  lunatic.  The 
Circuit  Court  directed  the  jury  that,  if  at  the  time  Hall  executed 
the  power  of  attorney  he  was  insane,  and  his  insanity  was  general, 
the  instrument  wa«  a  nullity,  and  no  title  could  be  transferred 
under  it,  and  that  in  that  case  the  plaintiff*  was  entitled  to  a 
verdict ;  that  it  mattered  not,  if  such  were  the  case,  what  con- 
sideration might  have  been  paid  by  the  attorney,  or  with  what 
good  faith  the  parties  might  have  purchased ;  that  the  instru- 
ment  in   such   case   was   no  more   to  be   regarded   as  an  act 
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of  Hall   than  if   he   were   dead   at   the   time  of  its  execution.  H.  C.  of  A. 

1904 

The  jury  found  for  the  plaintiff,   thus  finding  that   Hall  was       v_^ 
insane.     The  Supreme  Court  held  that  the  direction  was  right.  McLaughlin 
The  Court,   in  their  judgment,   delivered   by   Strong,  J.,  care-       d^ily 

fully  examined  the  early  English  cases,  citing  the  comments  of   Tklegbaph 
•^  ^         1-7  '  o  Newspaper 

Lord  Coke  on  Beverley  8  Case  (4  Rep.,  123b) — "  There  is  a  great     CJo.  Ltd. 
diflerence  between  an  estate  made  in  person  and  by  an  attor-  McLaughlin 
ney,  for  if  an  idiot  or  non  compos  mentia  makes  a  feoffment     vale  of 
in  fee  or  in  person  and  dies,  his  heir  within  age,  he  shall  not  be  ^  ^^^'^'^^. 
in  ward,  or  if  he  dies  without  heir  the  land  shall  not  escheat,     Co.  Ltd. 
but,  if  the  feoffment  be  made  by  letter  of  attorney,  although  the      (No.  2). 
feoffor  shall  never  avoid  it,  yet  after  his  death  as  to  all  others,  in 
judgment  of  law  the  estate  is  void,  and  therefore  in  such  case  if 
the  heir  be  within  age  he  shall  be  in  ward,  or  if  he  dies  without 
heir  the  land  shall  escheat."     They  also  referred  in  detail   to 
Thompson  v.  Leach  (Carthew,  435),  and  Ball  v.  Mannin  (ID. 
&  CL,  380),  decided  by  the  House  of  Lords  in  1829,  and  came 
to  the  conclusion  that  it  was  the  settled  law  of  England,  which 
they  avowedly  followed,  that,  while  the  feoffment  of  an  idiot  or 
lunatic  is  only  voidable,  his  deed,  and  especially  his  power  of 
attorney,  is  wholly  void.     In  Ball  v.  Mannin  the  question  was 
whether  a  deed  to  lease  the  uses  of  the  land  upon  a  fine  and 
reeoverj',  which  was  executed  by  one  J.  S.  Ball,  alleged  to  be  a 
lunatic,  was  void.      The  person  entitled  to  the  land  if  the  deed 
was  void  brought  ejectment  against  the  person  entitled  under  it. 
The  Judge  directed  the  jury  that  the  question  for  them  to  try 
was  whether  "  the  said  Ball  was  a  person  of  sound  mind  or  not, 
and  that,  to  constitute  such  unsoundness  of  mind  as  should  avoid 
a  deed  at  law,  the  person  executing  such  a  deed  must  be  incapable 
of  understanding  and  acting  in  the  ordinary  affairs  of  life;  that 
it  was  not  necessary  that  he  should  be  without  any  glimmering 
of  reason,  but  that  it  was  sufficient  if  he  was  incapable  of  under- 
standing his  own  ordinary  concerns,  and  that,  as  one  test  of  such 
incapacity,  the  jurj'  were  at  liberty  to  consider  whether  he  was 
capable  of  understanding  what  he  did  by  making  the  deed  in 
question,  when  its  general  purport  was  generally  explained  to 
him."    The  House  of  Lords  held  that  the  direction  was  right. 
In  this  ca.se  no  consideration  had  been  given   by   the   persons 
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H.  C.  OF  A.  claiming  the  land.  On  the  other  hand,  the  question  of  know- 
'^       ledge  of  the  insanity  by  the  persons  who  induced  the  lunatic  to 

McLaughlin  execute  the  deed  was  not  treated  as  material.  In  this  case,  as 
Daily       ^^  as  in  that  of  Dexter  v.  Hall,  the  fact  of  insanity  seems  to 

Telegraph   have  been  regarded  as  the  only  mat-erial  question.    In  Jenkins  v. 
Newspaper  .  ^  ^ 

Co.  Ltd.     Morris  (14  Ch.  D.,  674),  a  person  alleged  to  be  of  unsound  mind 

McLaughlin  had  executed  a  lease.     After  his  death  his  legal  representative 

Valkof     contended  that  the  lease  should  be  set  aside,  and  an  issue  was 

Clwydd     directed  to  try  the  question  "  whether  the  lessor  was  or  was  not 
Coal  Mining  . 

Co.  Ltd.  of  sound  mind,  and  capable  of  managing  his  affairs  at  the  date  of 
(No.  2).  the  lease."  Evidence  was  offered  on  both  sides,  and  Lindley,  J., 
before  whom  the  issue  was  tried,  told  the  jury  that  the  question 
for  them  to  try  was  a  practical  question — whether  the  lessor  was 
so  insane  as  to  be  incompetent  to  manage  his  affairs  in  the  sense 
of  disposing  of  his  property — even  of  property  believed  by  him 
to  be  full  of  sulphur.  (This  was  the  peculiar  delusion  on  which 
the  allegation  of  unsoundneas  of  mind  was  mainly  based).  A  new 
trial,  on  the  ground  of  misdirection,  w^as  refused  by  Hall,  V.C., 
and  the  Court  of  Appeal  {Jessel,  M.R.,  Baggallayy  KJ.,  and 
Bramwelly  L.J.)  In  this  case  also,  the  validity  or  invalidity  of 
the  deed  was  treated  as  being  dependent  upon  the  mental  con- 
dition of  the  person  by  whom  it  was  executed.  No  question  of 
knowledge  or  want  of  knowledge  of  his  condition  on  the  part  of 
the  lessee  was  raised. 

In  addition  to  these  cases  may  be  mentioned  Howard  v.  Digby 
(2  CI.  &  Fin.,  634),  decided  by  the  House  of  Lords  in  1834,  to 
which  we  have  been  referred  by  counsel  since  the  close  of  the 
argument.  Lord  Brougham,  L.C.,  in  the  course  of  his  opinion  (at 
p.  661  of  the  report),  said  : — "  The  law  on  this  point,  at  least,  is 
as  clear  both  in  Equity  and  in  Lunacy  and  at  common  law,  as 
that  a  man's  eldest  legitimate  son  is  his  heir  to  freehold  land.  A 
lunatic  cannot  bind  himself  by  bond  or  by  bill ;  a  lunatic  cannot 
release  a  debt  by  specialty ;  cannot  be  a  cognisor  in  a  statute, 
merchant  staple,  a  judgment,  warrant  of  attorney,  or  any  other 
security,  I  admit;  but  that  a  lunatic  cannot  receive  payment  of 
a  debt,  cannot  receive  moneys  worth,  and  thereby  make  himself, 
his  executors,  and  administrators,  that  is,  his  assets,  liable  in  dis- 
charge for  what  he  has  received,  I  hear  to-day  for  the  first  time ; '» 
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and,  again  (at  p.  663) :  "  These  cases     ....     all  show  that  a   H-  C.  of  a. 
lunatic,  whose  silence  would  be  no  consent,  whose  acquiescence       ,,^\ 
would  not  be  a  waiver,  whose  obligation   by  a  bond  would  not  McLaughlin 
bind  him,  may  nevertheless,  by  receiving  the  property  of  another,       d^i'ly 
and  using:  it  for  his  own  benefit,  or,  as  in  this  case,  by  receiving  Telkoraph 

N^KWSFAP£K 

clothes,  or  the  value  in  payment  for  millinery,  or  repairs   of     Co.  Ittd. 

articles  of  dress,  so  far  bind  himself  to  the  person  who  pays  for  McLaughlin 

the  goods  as  to  enable  the  latter  to  set  off  the  money  so  paid  for     y^^Jj.  ^^ 

the  lunatic  against  a  claim  in  our  Courts  in  pari  materia.'*  ^  Clwydd 

^  ^      ^  ^  Coal  Mining 

There  is  no  doubt  that  a  person  of  unsound  mind  may,  in  some  Co.  Ltd. 
cases,  be  held  liable  upon  a  quasi-contract,  or  obligation  implied  (No.  2). 
by  law,  as  for  necessaries  supplied  to  himself  or  his  wife.  (See 
Biixler  V.  Earl  of  Portsmouth,  5  B.  &  C,  170.)  But  no  case  was 
cited  to  us  in  which  a  deed  executed  by  a  person  of  unsound  mind, 
in  the  sense  that  he  was  incapable  of  understanding  what  he  was 
doing  when  he  executed  it,  has  been  held  valid.  On  the  other 
hand,  the  proposition  that  a  power  of  attorney  executed  by  a 
person  of  unsound  mind  is  void  is  still  cont*iined  in  the  text 
books  as  one  of  the  propositions  as  to  which  the  law  is  settled. 
The  doctrine  mentioned  by  Lord  Coke,  which  precluded  a  man, 
under  some  circumstances,  from  alleging  his  own  insanity,  appears 
to  have  been  a  mere  rule  of  pleading.  It  has  long  been  discredited, 
and,  indeed,  it  seems  never  to  have  been  applicable  in  cases  in 
which  the  question  could  be  raised  by  the  plea  of  non  est  factum, 
(Sugden  on  Powers,  179,  cited  in  Dexter  v.  Hall,  at  p.  24). 

So  far  the  authorities  appear  to  favour  the  plaintiffs  conten- 
tion. We  now  come  to  another  class  of  cases  relied  upon  by  the 
defendants,  as  either  over-ruling  or  materially  qualifying  the 
doctrines  apparently  established  by  the  cases  already  referred  to. 

It  was  contended  that  the  invalidity  of  a  deed  could  not  be 
set  up  in  a  Court  of  Equity  as  against  a  purchaser  for  value 
without  notice,  and  some  cases  were  mentioned  in  which  that 
defence  was  held  good  when  the  deed  was  impeached  on  the 
ground  of  the  insanity  of  the  person  by  whom  it  was  executed. 
But,  on  examination  it  will  be  found  that  in  every  instance  the 
case  made  by  the  plaintiiF — indeed,  the  only  case  which  would 
have  entitled  him  to  invoke  the  aid  of  the  Court  of  Chancery — 
assumed  that  the  legal  estate  was  in  the  defendant,  i.e.,  that  the 
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H.  C.  OP  A.  deed  sought  to  be  iro peached  was  not  void  but  merely  voidable. 

If  the  deed  had  been  void,  the  remedy  would  have  been  at  law. 

McLaughlin  I^  is  ^ot  clear,  however,  that  the  doctrine  of  purchase  for  value 

Daily       without  notice  has  any  application  in  a  suit  for  specific  relief  such 

Telegraph  as  the  present.     Of  the  other  cases  cited  for  the  defendants  the 

Newspaper  .  i^         i      ►•        i 

Co.  Ltd.     most  important  are  Molton  v.  CamroxLX  (2  Ex.,  487,  4  id.,  17)  and 

McLaughlin  iTnperial  Loan  Co.  v.  Stone  (1892, 1  Q.B.,  599).  The  latter  case  was 

Vale  of     ^^  action  on  a  promissory  note  signed  by  the  defendant  as  a  surety. 

Clwydd     The  jury  found  that  the  defendant  was  insane  when  he  signed  it, 
Coal  Mining  **     "^  ^  ** 

Co.  Ltd.  but  could  not  agree  on  the  question  whether  the  plaintifi^s  agent, 
(No.  2).  who  was  present  when  the  note  was  signed,  was  aware  of  the 
incapacity.  It  was  held  by  the  Court  of  Appeal  that  the 
defendant  was  not  entitled  to  judgment.  This  case  has  sometimes 
been  regarded  as  an  extension  of  the  doctrine  of  Molton  v. 
Camrmtoc,  which  had  laid  down  that  an  executed  contract  of 
which  a  lunatic,  a  party  to  it,  had  received  the  benefit,  could  not 
be  impeached  if  the  other  party  had  no  notice  of  the  insanity. 
The  principle  of  the  decision  seems,  however,  to  be  the  same  in 
both  cases,  which,  in  our  judgment,  establish  that  a  contract 
made  by  a  person  actually  of  unsound,  but  apparently  of  sound, 
mind' with  another  who  deals  with  him  directly,  and  who  has  no 
knowledge  of  the  unsoimdness  of  mind,  is  as  valid  as  if  the 
unsoundness  of  mind  had  not  existed.  If  the  man  dealing  with 
the  person  of  unsound  mind  is  aware  of  his  insanity,  the  contract 
is  voidable  at  the  option  of  the  latter,  but  the  party  who  takes 
advantage  of  the  other  cannot  himself  set  up  the  incapacity.  In 
this  respect  the  matter  is  treated  on  the  same  footing  as  cases  of 
f i-aud  inducing  a  contract.  There  is,  indeed,  authority  for  saying 
that  the  equitable  doctrines  governing  the  validity  or  invalidity 
of  a  contract  made  with  an  insane  person  are  only  a  particular 
instance  of  the  general  doctrines  relating  to  fraudulent  contracts. 
In  the  cases  last  mentioned  no  unfairness  of  dealing  could  be 
imputed  to  the  persons  who  sought  to  take  advantage  of  the 
contract,  which  was,  in  fact,  made,  in  each  case,  with  an  apparently 
sane  person.  The  principle  appears  to  be  that  the  validity  of  a 
contract  made  with  an  apparently  sane  person  is  to  be  determined 
by  the  application  of  the  same  i-ules  as  are  applied  in  oixlinary 
cases.     As  pointed  out  by  Branitcellj  L.J.,  in  Dre^v  v.  ^Vitnn, 
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insanity  is  not  a  privilege  but  a  misfortune.     But,  on  the  other  H.  C.  op  A. 
hand,  it  does  not  impose  any  additional  disability,  so  that  any 
circumstance  which  would  avoid  a  contract  or  transaction  between  McLaughlin 
sane  persons  is,  in  our  opinion,  equally  applicable  to  contracts       d^ily 

between  persons  of  whom  one  is  insane.     Contracts  made  between   Telegraph 

,.,  .,  .111  I.        Newspaper 

persons  apparently  sane  may  be  either  void  or  voidable.     If  a     Co.  Ltd. 

person  intending  to  make  a  contract  with  respect  to  a  particular  McLaughlin 

subject  matter,  or  to  sign  a  document  of  a  particular  character,      YaIe  of 

is  induced   by  false   representation   to   make  such   a  contract,  ^  Clwydd 

,  ,  Coal  Miming 

or  to  sign  such  a  document,  intending  to  do  so,  the  contract  is     Co.  Ltd. 

voidable  as  against  the  party  who  is  guilty  of  the  fraud,  but  is     (No.  2). 

valid  as  regards  an  innocent  third  party  who  acts,  to  his  prejudice, 

on  the  faith  of  the  validity  of  the  contract  or  document.     On  the 

other  hand,  if  a  party  is  induced  to  make  a  contract,  or  to  sign  a 

document,  by  a  misrepresentation  as  to  the  nature  of  the  contract 

or  document,  that  is  to  say  if,  although  he  in  fact  appears  to 

make  the  contract,  he  has  no  intention  of  doing  any  such  thing,  or 

if  he  signs  the  document  not  intending  to  sign  such  a  document, 

but  in  either  case  to  do  something  else,  the  contract  or  document 

is  void  and  not  merely  voidable,  even  as  regards  innocent  third 

parties,  unless  some  negligence  or  default  can  be  imputed  to  him. 

Of  this  distinction,  Thorogood's  Case  (2  Rep.,    9b.),   Foster  v. 

McKinnon  (L.R.   4  C.P.,   704),  Lexvis  v.  Gbxy  (14  T.L.R.,   149), 

and  Cundy  v.  Lindsay  (3  A.C.,  459),  afford  good  illustrations. 

In  Thorogood's  Case  the  party  was  induced  to  execute  a  deed, 

but  from  illiteracy  or  ignorance  did  not  know  it  to  be  a  deed.     In 

Fostei'  V.  M'Kinnon  a  man  was  induced   to  endorse   a  bill   of 

exchange  under  the   belief,  fraudulently   induced,  that   he  was 

signing  a  guarantee.    In  Lewis  v.  Clay  the  defendant  was  induced 

by  fraudulent  representations  to  sign  two  promissory  notes,  and 

also  a  letter  authorizing  the  person  guilty  of  the  fraud  to  receive 

the  proceeds.     In  Cundy  v.  Lindsay  the  party  wfius  fraudulently 

induced  to  think  that  he  was  making  a  contract  with  an  entirely 

different  person.     In  each  case  the  contract  or  document  was  held 

absolutely  void,  even  as  against  innocent   third  parties.     Lord 

Cairns,  LC,  in  Cundy  v.  Lindsay  pointed  out  that  in  such  cases 

the  Court  is  called  upon  to  discharge  the  disagreeable  duty  of 

detennining,  as  between  two  innocent  parties,  upon  which  of  them 
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H.  C.  OF  A.  the  consequences  of  a  fraud  practised  upon  both  must  fall.    Mr. 

1904.  Sheppard  attempted,  verj^  ingeniously,  to  distinguish  these  cases 
McLaughlin  on  the  gi'ound  that  in  each  of  them  the  person  who  was  induced 

Daily  ^^  niake  the  contract,  or  sign  the  document,  w^as  so  induced  by 
Telegraph  actual  fraudulent  misrepresentation  as  to  the  nature  of  the  con- 

NbWSPAPKK  .,/.  1,  ...  .IIP 

Co.  Ltd.     tract   or   document   itself,   and   that,   as   it   is  impos.sible  for  a 

McLaughlin  misrepresentation  to  operate  upon  the  mind  of  a  person  who  lias 

Valj:  of     ^^  sound  mind,  there  can  be  no  inducement  in  such  a  case.    But 

^^^P      the  real  ground  of  the  distinction  appeai-s  to  be,  not  that  the 
Ca)AL  Mining 

Co.  Ltd.  contract  or  signature  is  induced  by  an  active  fraudulent  m)»- 
(No.  2).  representation  as  to  the  nature  of  the  act,  but  tliat  the  mind  of 
the  actor  does  not  accompany  the  act.  (See  2>«^  Lord  Cairrn^, 
L.C.,  3  A.C.,  at  p.  465).  Thus  a  signature  to  a  promissory  note 
obtained  by  a  conjuror  with  innocent  intent  from  a  person  who 
supposed  he  was  signing  his  name — say  to  a  photograph  or 
visiting  card — would  no  more  bind  him  than  if  the  signature  had 
been  obtained  with  fraudulent  intent.  The  question,  it  is  true, 
could  never  arise  for  decision  unless  a  fraudulent  use  were  sought 
to  be  made  of  the  signature.  Such  a  use  might  be  made  either 
by  the  person  w^ho  fraudulently  obtained  the  signature,  or  by  a 
person  who  became  possessed  of  a  signature  innocently  obtained. 
In  either  case  it  would  be  equallj'  void  so  far  as  regards  creating 
a  contractual  obligation. 

If,  however,  any  negligence  or  breach  of  duty  can  be  imputed 
to  a  person  who  so  gives  his  signature,  lie  will  be  bound  as 
regards  innocent  third  pei*sons  who  have  acted  to  their  prejudice 
on  tlie  faith  of  it. 

We  think  that  these  considerations  are  e([ualh'  applicable  to 
the  cxise  of  a  person  of  unsound  mind,  and  that,  if  such  a  pemm 
is  induced  by  another  to  go  through  the  form  of  making  a  con- 
tract or  signing  a  document  without  understanding  what  he  1*^ 
doing,  he  is  not  bound  by  his  contract  or  signature,  unless,  indet*d. 
the  person  who  so  induces  him  believes  him  to  be  of  sound  mind. 
If  he  does,  there  is  an  exception,  and  the  doctrine  of  Alolton  v. 
Caviroiix  and  Iviperial  Loan  Co.  v.  Stonp  applies.  If  he  does 
not,  the  doctrine  has  no  application. 

Whether  this  exception  applies  to  tlie  case  of  a  deed  or  power 
of  attorney  seems  to  be  still  open  to  doubt.     It  is  settled  law  that 
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there  are  two  classes  of  cases  in  which  a  simple  contract  or  (juasi-   H.  C.  of  A. 

eontract  made  by  a  person  of  unsound  mind  is  valid.     First,  the 

case  of  obligations  implied  by  law,  such  as  an  obligation  to  pay  MuLauohlin 

for  necessaries  supplied  to  himself  or  family.     This  liability  stands       D^i^y 

on  the  ground  of  public  policy.    Secondly,  contracts  made  by  a  per-   Telk<;rapii 

son  of  unsound  mind  with  another  person  who  is  not  aware  of  his     Co.  Ltd. 

incapacity.    In  this  case,  also,  public  policy  seems  to  be  the  founda-  McLaughlin 

don  of  the  doctrine  {Elliott  v.  Tnce,  7  D.,  M.  &  G.,  475,  at  p.  487).      y^^E  of 

Deeds  and  powers  of  attorney  executed  by  a  person  of  unsound     ^^T}^^ 

mind  may,  perhaps,  stand  on  a  different  footing.    So  far  as  powers     Co.  Ltd. 

of  attorney  are  concerned,  it  is  useful  to  refer  to  the  case  last      (No.  2). 

cited,  in  wliich  Lord  Cramcorth,  L.C.,  points  out  that  the  doctrine 

of  Molton  V.  Camroux  has  nu  application  in  a  case  in  which  there 

is  no  eontract  for  value,  but  merely  a  dealing  by  a  lunatic  with 

his  own  property  without  any  consideration  passing  from  others, 

which,  in  one  sense,  is  the  case  when  he  merely  executes  a  power 

of  attorney  not  coupled  with  an  interest.     And,  in  view  of  the 

express  decisions  referred  to  in  the  first  part  of  this  judgment, 

there  is  certainly  some  difficulty  in  extending  the  doctrine  of 

Molton  V.  Camroux,  and  Imperial  Loan  Company  v.  Stone  to 

the  case  of  a  power  of  attorney  or  any  other  appointment  of  an 

ajrent.     Nor,  so  far  as  we  are  aware,  have  they  ever  been  so 

extended.     In  the  view,  however,  which  we  take  of  the  facts  of 

this  case,  it  is  not  necessary  to  decide  this  question.     For  the 

furthest  extent  to  which  they  could  be  carried  in  such  a  case 

would  seem  to  be  that  if  the  agent,  being  directly  appointed,  has 

no  knowledge  of  the  unsoundness  of  mind  of  his  principal,  the 

appointment   is   good    as    between    principal    and    agent,    and, 

possibly,  as  between  the  principal  and  an  innocent  third  party 

dealing  with  the  agent.     In  such  a  case  it  would  seem  that  the 

agent  would,  at  any  rate,  be  entitled   to  an  indemnity  from  his 

principal  for  any  act  done  under  the  authority.    But  if  the  agent 

knows  of  his  principal's  incapacity — that  is  to  say,  knows  that 

the  alleged  principal  does  not  intend  to  appoint  him  as  his  agent — 

the  doctrine  of  Molton  v.  Camroux  and  Imjyerial  Loan  Company 

V.  SUms  can  have  no  application  as  between  them.   In  the  course 

of  the  argument,  the  case  was  put  of  a  man  induced  to  sign  a 

power  of  attorney  by  a  representation  that  it  was  a  will  drawn 
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H.  C.  OF  A.  in  pursuance  of  his  instructions.     We  cannot  but  think  that  such 

1904.        Q^  power  of  attorney  would  be  absolutely  void,  in  the  absence, 

McLaughlin  ^^^^  ^®'  ^^  negligence  or  default  on  the  part  of  the  person  who 

^'  signs  it.     We  are,  therefore,  compelled  to  the  conclusion  that  the 

Tklkgraph  question  whether  a  power  of  attorney  given   by   a  person  of 

Co.  Ltd.     unsound   mind   is    void   or   voidable   (assuming   that   it   is  not 

McLaughlin  necessarily  void)  is  to  be  determined  on  the  same  principles  as  in 

Vale  of     ^^®  ^^^^  ^^  ^  power  of  attorney  given  by  a  sane  person,  and  that, 

Clwydd      if  it  is  shown  that  the  insane  person  did  not  know  what  he  was 

Co.  Ltd.     doing,  i.e.,  that  he  did  not  intend  to  execute  a  power  of  attorney, 

(No.  2.)      and  the  person  who  procured  the  execution  was  aware  of  the  fact, 

it  is  absolutely  void.     In  such  a  case  any  person  setting  up  the 

authority  must  be  bound  by  the  ordinary  rule  that  it  is  for  the 

part}'  alleging  agency  to  prove  it ;  and  in  the  case  supposed  he 

can  no  more  prove  it  than  if  the  power  of  attorney  had  been  a 

forger}',  as  in  the  case  of  Oliver  v.  Bank  of  England  (1902, 1 

Ch.,  GIO). 

It  is  said,  however,  that  in  such  a  case  the  power  of  attorney 
may  be  supported  against  any  person  who  honestly  .acts  on  the 
faith  of  its  validity,  either  on  the  ground  that  the  signature  on 
the  face  of  tlie  document  operates  as  a  contractual  representation 
of  its  validity,  or  on  the  ground  that  some  blame  can  under  such 
circumstances  be  imputed  to  the  insane  pers.on  for  signing  it 
Both  these  arguments,  however,  appear  to  be  answered  by  the 
cases  of  Foster  v.  M'Kinnon  and  Lewis  v.  Clay,  in  each  of  which 
a  sane  person  was  held  to  be  not  bound,  either  by  way  of 
contract  or  estoppel,  by  a  document  which  he  had  been  induced 
to  sign  by  a  fraudulent  representation  as  to  its  nature.  If,  as  we 
think,  the  ground  of  these  decisions  is  the  absence  of  intention 
to  execute  such  a  document  as  that  actually  executed,  the 
principle  is  equally  applicable  to  the  case  of  a  document  executed 
by  a  lunatic  without  any  intention  to  execute  it.  Otherwise,  as 
already  pointed  out,  a  person  of  unsound  mind  would  have  less 
protection  than  a  sane  person. 

Regarding  the  present  case  from  this  point  of  view,  it  becomes 
necessary  to  make  a  careful  examination  of  the  evidence  in  order 
to  see  under  which  branch  of  the  law  the  case  falls.  It  was 
asrreed  that  the  evidence  taken  in  this  case  and  that  taken  in  the 
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Vale  of  CUvydd  Company  8  Case  should  be  read  as  applicable  to   H.  C.  of  A. 
both  cases.     Now,  although  when  a  cause  has  been  heard  by  a        ^^_, 
Judge  on  viva  voce  evidence,  a   Court   of   appeal  is  naturally  McLaughlin 
reluctant  to  differ  from  him  on  a  question  of  fact,  yet  the  Court       \yl[^Y 

must  bear  in  mind  that  it  is  required  to  re-hear  the  cause,  and  to  Telegraph 

^  Newspaper 

form  its  own  conclusions  upon  the  evidence.  (See  Coghlun  v.  Co.  Ltd. 
Cinnberland,  1898,  1  Ch.,  704).  The  difficulty  which  the  Court  McLaughlin 
of  appeal  feels  is  greater  when  there  is  a  conflict  of  evidence,  or  vale  of 
when  the  weight  to  be  attached  to  uncontradicted  testimony  c^^lUinino 
depends  to  some  extent  upon  the  demeanor  of  witnesses,  than  Co.  Ltd. 
when  the  facts  are  liot  contradicted,  and  the  main  question  is  as  (No.  2). 
to  the  proper  inference  to  be  drawn  from  them,  or  when  the  case 
Is  .substantially  one  of  circumstantial  evidence.  In  the  present 
case  we  regard  what  may  be  called  the  circumstantial  evidence  as 
more  cogent  in  its  effect  than  the  direct  testimony  of  the 
witnesses  upon  the  point  directly  in  issue.  Upon  a  careful 
consideration  of  the  evidence  we  have  arrived  at  the  following 
conclusions  of  fact: — In  October,  1900,  the  plaintift'  was  of 
unsound  mind  in  such  a  degree  that  he  was  incapable  of  managing 
hLs  affairs  in  the  sense  of  disposing  of  his  property  (see  Jenkins  v. 
J/orm,  14  Ch.  D.,  674);  this  being  his  general  condition, 
although  he  had  occasional  more  lucid  intervals,  in  which  he  might 
liave  been  able,  to  a  greater  or  less  extent,  to  understand  what  he 
was  doing.  It  is  not  disputed,  however,  that  when  it  is  once 
established  that  a  person  is  of  unsound  mind  the  burden  of  making 
out  that  a  particular  transaction  took  place  during  a  lucid 
interval  is  cast  upon  the  person  alleging  the  fact  (Hall  v.  Wa'tTen 
0  Ves.,  610).  And,  in  our  opinion,  the  defendants  have  not 
discharged  themselves  of  this  burden.  We  find  further  that  in 
October,  1900,  those  interested  in  the  plaintiff^s  affairs,  particularly 
his  wife  and  his  managing  clerk,  had  considered  the  probability 
that  his  estate  would  have  to  be  administered  by  the  Supreme 
Court  in  its  Lunacy  jurisdiction,  and  that  they  desired  to  avoid, 
if  possible,  the  necessity  for  a  declaration  of  lunacy  and  the 
appointment  of  a  committee.  It  was  then  suggested — by  whom 
does  not  appear,  and  with  a  motive  which  in  one  sense  was  laud- 
able enough — that  if  the  plaintiflf  could  be  persuaded  to  sign  a 
power  of  attorney  purporting  to  give  his  wife  complete  control 
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H.  C.  OF  A.  of  his  affairs,  the  desired  result  would  be  attained.      A  power 

of   attorney — that   now  in  question— was  accordingly  prepared 

McLaughlin  i^  his  own  office  (he  is  a  solicitor),  by  which  the  most  full  and 


r. 
Daily 


ample  powers  were  expressed  to  be  given  to  his  wife.    .While 
Telegraph   this   was  being   done,  Dr.   Lamrock,   his   medical   adviser,  was 

N^EWSP  \PER 

Co.  Ltd.     consulted  as  to  whether  it  would  hurt  him  to  "  siom  a  document," 


e» 


McLaughlin  to  which  he  replied,  "  No,  if  it  did  not  upset  him."     Dr.  Lami-ock 
Vale  OF      ^^  ^^'^^  thought  it  improper  that  a  man  in  the  plaintift's  condition 

Clwydd      should  be  asked  to  do  sucli  a  thincr,  but  was  advised  by  plain- 

CoAL  Mining    .    ,  ,  .  i j 

Co.  Ltd.     tift's  managing  clerk  that  it  would  be  legal.     Thereupon  he  told 

(No.  2).  the  plaintiff  that  he  had  better  do  what  was  wanted  and  "  sign 
his  name."  Plaintiff  had  previously  told  him  that  he  would  not 
sign  his  name  at  all.  We  infer  from  this  evidence  that  some- 
one, probably  the  plaintifi^s  wife,  had  once  or  oftener  asked  him 
to  sign  his  name,  and  that  he  was  unwilling  to  do  so.  Finally, 
the  power  of  attorney,  having  been  prepared,  was  taken  in  a 
closed  envelope  to  plaintifl's  wife,  wdio  on  the  following  day  or 
the  day  after  gave  it  to  the  plaintifl's  son,  with  a  request  that 
he  should  try  to  induce  his  father  to  sign  it.  There  is  not  in 
the  whole  of  the  evidence  any  suggestion  that  the  power  of 
attorney  was  ever  read  to  the  plaintiff,  or  its  contents  brought 
to  his  mind.  His  managing  clerk,  by  whom  it  was  prepared, 
was  not  allowed  to  see  him,  and  the  agent  chosen  to  induce  the 
signature  was  his  son,  a  lad  of  17,  who  only  knew  that  the 
document,  which  up  to  that  time  he  had  not  seen,  and  which 
he  never  read,  was  one  purporting  to  give  authority  to  carry 
on  the  plaintiff's  business.  To  our  minds  this  evidence  points 
irresistibly  to  the  conclusion  that  those  by  whom  the  power 
of  attorney  was  prepared  thought  (having  perhaps  been  so 
advised),  that  it  was  immaterial  whether  the  plaintiff  did  or  did 
not  understand  the  nature  of  the  document  which  he  was  to 
sign,  but  that  his  signature  would  be  equally  effectual  in  either 
case,  and  that  they  thereupon  waited,  not  for  a  lucid  interval  in 
which  he  would  be  capable  of  understanding  what  he  was  doing, 
but  for  an  occasion  on  which  he  would  be  sufficiently  tractable  to 
be  induced  to  sign  his  name  to  anything  put  before  him.  This 
occasion  was  found  on  24th  October.  We  see  no  reason  to  doubt 
the  substantial  accuracy  of  the  account  given  of  the  events  of 


1C.LR.1  OF   AUSTRALIA.  279 
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that  day  by  the  witness  J.  Harley  McLaughlin.     On  the  following  H.  C.  of  A. 

day  the  plaintiff's  medical  adviser  asked  him  if  he  had  signed        '^ 

*nhe  paper,"  to  which  the  plaintiff  replied  that  he  had.     There  is  McLaughlin 
no  evidence  to  show  that  he  retained  any  recollection  of  having       d^^ily 
done  anything:  more  than  siffn  "  a  paper "  or  that  he  had  any   Telegraph 

,  ,    /  .  .  ^  1,1  Newspapkb 

knowledge  until  some  time  afterwards — when  does  not  exactlj'     Co.  Ltd. 
appear — of  having  appointed  his  wife  to  be  his  agent.  McLaughlin 

To  counter-balance  the  evidence  the  effect  of  which  we  have      valeop 
briefly  stated,  we  find  nothing  except  a   suggestion   that   the  ^  Clwydd 
plaintiffs  wife  might  have  asked  him  when  sufliciently  sane  to     Co.  Ltd. 
understand  her,  to  appoint  her  his  agent  to  dispose  of  his  property.      (No.  2). 
But  the  suggestion  is  not  supported  by  evidence,  and  in  our 
opinion  the  evidence  tends  strongly  to  negative  it.     We  feel  our- 
selves, therefore,  compelled  reluctantly  to  come  to  the  conclusion 
that  when  the  plaintiff  executed  the  power  of  attorney  on  24th 
October,  1900,  he  had  no  knowledge  of  what  he  was  doing,  except 
that  he  knew  that  he  was  signing  his  name,  which,  under  the 
circumstances,    was,    as    described    by    Dr.    Lamrock,   a    tnere 
mechanical  act.     And  we  think  it  necessarily  follows  from  all  the 
circumstances  of  the  case  that  his  wife  and   his  managing  clerk 
were  aware  of  the  actual  facts.     The  case  therefore  appears  to  us 
to  fall  within  the  class  of  cases  in  which  a  man  signs  his  name  to 
a  document  without  any  intention  to  execute  such  a  document, 
and  not  under  the  class  in  which  a  man  executes   a  document, 
intending  to  execute  it,  but  induced  to  do  so  by  false  representa- 
tions as  to  a  collateral  matter. 

It  is  not  alleged  that  after  the  plaintiff's  restoration  to  reason 
his  conduct  was  such  as  to  afford  any  evidence  of  ratification  of 
the  acts  of  his  self-constituted  agent,  either  by  acquiescence  or 
otherwise.  On  the  other  hand,  it  is  admitted  that  before  his 
recovery  the  proceeds  of  the  shares  were  applied  for  his  benefit, 
partly  in  the  maintenance  of  himself  and  his  family.  It  was 
suggested  that  this  fact  operated,  in  some  undefined  way,  as  a 
bar  to  the  suit.  If,  however,  it  does  not  operate  by  way  of 
estoppel  or  acquiescence,  it  is  diflicult  to  see  how  it  can  affect  the 
plaintiff's  rights  as  against  the  defendants. 

It  follows  that  the  defendants  have  failed  to  discharge  the 
burden  cast  upon  them  of  showing  that  they  removed  the  plain- 


280  HIGH   COURT  [1904. 

H.  C.  OF  A.  tiffs  name  from  the  share  register  by  his  authority,  and  that  he 

is  entitled,  as  against  them,  to  the  specific  relief  claimed.    It 

McLaughlin  would,  however,  be   an  eminently  unsatisfactory  result  of  this 

T^  ^'*  litigation  if  he  were  able  to  recover  the  shares  themselves,  and 

Daily  '^ 

Tele(jraph  also  to  retain  the  benefits  which  were  conferred  on  him,  althoucrh 

I^£WSPAPER 

Co.  Ltd.     without  his  consent  or  knowledge,  by  the  application  of  the  pro- 

McLaughlin  ceeds  of  the  shares.     His  counsel  have  expressly  oflTered  to  give 

Vale  op     ^^^  defendants  the  benefit  of  these  proceeds.     And,  on  considera- 

Clwydd      tion,  we  think  that  the  Court  mav,  notwithstanding  the  limit<^ 
Coal  Mining       .  ...".. 

Co.  Ltd.     relief  that  can  be  given  in  this  suit,  owing  to  the  absence  of 

(No.  2).      parties,  make  such  a  decree  as  will  do,  so  far  as  it  can  now  l)e 

done,  complete  justice.     If  any  obstacle  exists,  it  is,  in  our  opinion, 

one  of  form  and  not  of  substance,  and  is,  we  think,  removed  by  the 

plaintiff's  offer,  as  we  will  proceed  to  show.     It  seems  clear  that 

the  defendants,  being  called  upon  to  restore  the  plaintiffs  name 

to  the  register,  would  be  entitled  to  indemnity  from  the  plaintiff's 

agent  for  any  loss  which  they  may  sustain  by  reason  of  her 

implied    warranty   of   the   validity   of  the   power   of  attorney 

{Starkey  v.  Bank  of  England,  1903  A.C.,  114) ;  and  the  amount  of 

the  indemnity  would  not,  upon  the  facts  now  before  us,  be  less 

than  the  amount  realised  by  the  sale  of  the  shares.     On  the  other 

hand,  it  seems  that,  under  the  circumstances  of  this  case,  the 

agent,  who  acted  throughout  honestly,  but  under  bad  advice, 

would  be  entitled,  on  the  doctrine  as   to   which    the   German 

Min  ing  Co' 8  Case  (4  DeG.,  M.  &  G.,  14),  is  the  leading  authority,  to 

stand  in  the  place  of  the  persons  to  whom  the  proceeds  of  thi- 

shares  were  paid,  and  who  were  either  creditors  in  respect  of 

existing  debts  contracted  during  the  plaintiffs  sanity,  or  creditors 

for  debts  contracted  in  respect  of  necessaries  for  which  lie  was 

liable  under  his  implied  authority.     If  they,  or  she  in  their  name, 

sued  him  in  respect  of  these  debts,  he  could  not,  without  ratifying 

her  action,  plead  payment.     She,  therefore,  suing  in  their  name, 

would  be  entitled  to  recover  from  him  the  full  amount  so  expende<l, 

i.e.y  as  we  are  told,  the  full  amount  of  the  proceeds  of  the  sale  of 

the  shares,  being  the  whole  or  part  of  the  sum  that  she  would  be 

liable  to  pay  to  the  defendants.     The  liability  is,  then,  in  substance 

a  liability  of  the  plaintiff*  and  although  it  is  not  a  direct  liability 

to  the  defendants,  it  is  one  of  which  the}'  could  indirectly,  and  by  a 
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circuitouH  course,  obtain  the  benefit.    The  plaintiffs  offer,  we  think,   H-  C.  of  A. 
enables  the  Court  to  dispense  with  this  circuity  of  action  (whetlier  * 

it  could  do  so  without  that  offer  or  not),  and  so  to  do  complete  McLauchun 
justice  between  the  parties,  so  far  as  is  now  possible.  Daily 

For  these  reasons,  we  think  that  the  decree  appealed  from  must  '1'elegraph 

.  Newspaper 

be  reversed,  and  instead  thereof  there  must  be  a  declaration  that     Co.  Ltd. 

the  transfers  of  the  shares  in  question  by  Ada  Amanda  McLaughlin,  Mc  Laughlin 

assuming  to  act  as  plaintiff's  agent  under  the  power  of  attorney,      y^le  op 

were  invalid,  and  a  direction  that  the  defendants  rectify  their  ^  ^^^i'i*^*^ 

•^  Coal  Mining 

register  by  inserting  the  name  of  the  plaintiff  as  the  holder  of  Co.  Ltd. 
118  original  shares  and  39  new  shares,  and  pay  the  plaintiff  a  sum  (No.  2). 
equal  to  all  the  dividends  which  have  been  declared  on  the  157 
shares  since  the  removal  of  the  plaintiff's  name,  together  with  a 
sum  equal  to  the  proceeds  of  any  fractional  part  of  a  new  share 
to  which  he  was  entitled,  and  which  was  sold  hy  defendants.  The 
defendants  must  pay  the  plaintiff's  costs  up  to  and  inclusive  of 
the  hearing.  The  plaintiff's  submission  to  indemnify  the  defend- 
ants, to  the  extent  of  all  money's  received  by  his  pretended 
attorney  as  the  proceeds  of  the  shares  iix  question,  against  any 
loss  which  they  may  sustain,  or  any  liability  which  they  may 
incur  to  other  persons  b}"  reason  of  obedience  to  the  decree,  must 
be  embodied  in  the  decree.  The  cause  will  be  remitted  to  the 
Supreme  Court  for  the  execution  of  this  judgment.  The 
respondents  must  pay  the  costs  of  the  appeal. 

Judgment  was  then  deli  veiled  in 

McLaughlin  v.  The  Vale  of  Clwydd  Coal  Mixing  Co.  Ltd. 

Griffith,  C.J.  The  material  facts  in  this  case  are  not  dis- 
tinguishable from  those  in  the  former  case.  For  the  reasons 
given  in  that  case  we  think  that  the  decree  appealed  from  must  be 
reversed,  and  instead  thereof  there  must  be  a  declaration  that  the 
transfers  of  the  shares  in  question  by  Ada  Amanda  McLaughlin, 
assuming  to  act  as  the  plaintiff's  agent  under  the  power  of 
attorney,  were  invalid,  and  a  further  declaration  that  the  plain- 
tiff is  entitled  to  have  the  share  register  rectified  by  inserting 
his  name  as  the  holder  of  the  shares,  with  a  direction  that  the 
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H.  C.  OF  A.  defendants  rectify  the  register  accordingly,  and  pay  to  the  plain- 
tiff a  sum  equal  to  all  the  dividends  which  have  been  declared  on 
McLaughlin  the  shares  since  the  removal  of  the  plaintifTs  name.     The  defen- 
Daily       ^*^ts  must  pay  the  plaintiffs  costs  up  to  and  inclusive  of  the 
Telegraph   hearing.     A  submission  by  the  plaintiff  to  indemnify  the  defend- 

NeWSPAPER  °  /.         ,,  .-lit.  13 

Co.  Ltd.     ants,  to  the   extent   of   all   moneys   received  by  his  pretended 

McLaughlin  agent  as  the  proceeds  of  the  shares  in  question,  against  any  loss 

Vale  of      which  they  may  sustain,  or  any  liability  which  they  may  incur 

Clwydd     iq  other  persons  by  reason  of  obedience  to  the  decree,  must  be 
Coal  Mining  .       . 

Co.  Ltd.     embodied  in  the  decree. 

(No.  2).  The  cause  will  be  remitted  to  the  Supreme   Court  for  the 

execution  of  this  judgment.    The  respondents  must  pay  the  costs 

of  the  appeal. 

Lingen  for  the  respondents.  Daily  Telegraph  Newspaper  Co., 
Ltd.,  then  applied  for  a  stay  of  proceedings  pending  appeal  to  the 
Privy  Council.   The  Court  has  inherent  power  to  stay  proceedings. 

[Griffith,  C.J. — Is  there  any  case  in  which  a  stay  of  execution 
has  been  granted  where  there  is  no  appeal  as  of  right  ?  ] 

Hodgkinson  v.  Travers,  1  B.  &  C,  257,  and  Hoivarth  v. 
Walker  (1903),  3  S.R.  (N.S.W.),  235,  are  cases  where  this  has  been 
done. 

[Griffith,  C.J. — In  the  last  mentioned  case  the  Privy  Council 
had  granted  leave  to  appeal.] 

This  is  a  question  of  great  importance,  and  is  a  case  of  novelty. 
The  Court  below  came  to  a  different  conclusion. 

[Griffith,  C.J. — It  nmy  be  that  the  Privy  Council  will  say  it 
is  only  a  question  of  fact.  This  is  a  Court  of  final  resort.  The 
Constitution  says  that  its  judgment  shall  be  final  and  conclu'^ive 
in  such  appeals  as  this.] 

[Barton,  J.,  referred  to  the  judgment  of  Stephen,  A.C.J.,  in 
Howarth  v.  Walker  {supra)."] 

We  are  willing  to  submit  to  any  terms  the  Court  may  impose. 

Sheppard  for  respondents,  the  Vale  of  Clwydd  Coal  Mining  Co., 
followed.  This  is  not  a  final  appeal,  because  we  have  the  right 
to  apply  to  the  Privy  Council  for  special  leave.  That  right  is  a 
limitation  upon  the  statement  in  the  Constitution  that  this  shall 
be  a  Court  of  final  appeal. 
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Griffith,  C.J.    There  is  no  doubt  that  the  Court  has  power  H.  C.  of  a. 
to  stay  execution  of  its  judgments,  but  in  this  case  the  Constitu-        ^^^* 
tion  has  provided  that  the  Court's  decision  shall  be  final  and  McLaughlix 
conclusive.     It  is  true  that  the  Judicial  Committee  may  give       j.^' 
leave  to  appeal  from  our  judgment.   Under  the  system  of  appeals  Telegraph 
from  State  Courts  to  the  Privy  Council  the  appeal  lay  as  of  right,     Co.  Ltd. 
but  it  is  absolutely  unheard   of  to  stay  proceedings  upon  the  McLaughlin 
judgment  of  a  Court  from  which  there  is  no  appeal  as  of  right,     valeof 
To  stay  execution  because  the  Court  doubted  whether  it  had  eiven  ^  Clwydd 

.  "  Coal  Mining 

a  proper  judgment  would  be  unworthy  of  a  Court  of  appeal.     Co.  Ltd. 

The  applications  must  be  refused.  (No.  2). 

Solicitor,  for  appellant,  W.  Morgan, 

Solicitors,  for  Daily  Telegraph  Newspaper  Co.,  Ltd.,  Laurence 
((•  Laurence. 

Solicitor,  for  Vale  of  Clwydd  Coal  Mining  Co.,  Ltd.,  Mark 
Mitchell. 
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AND 

PERMANENT  TRUSTEE  CO.  OF  NEW      ( 
SOUTH  WALES  ....  f 

Defendants. 


Respondents. 


ON  appeal  from  the  supreme  court  of 

new  south  wales. 

"^^^^^pfion—Ayicient  lights — Enjoyment  jw  tirenty  years  and  upwards — Presump-  H,  C.  OF  A. 

^w»  of  lost  grant — Rebutting  evidence — Laica  of  England  introduced  into  New  1904. 

^ttth  Wales  by  first  colonists — Laws  and  Statutes  of  England  capable  of  being  '-    i  •  •' 

applied  in  Xew  Smith  Wales^9  Geo.  IV.,  c,  83,  sec,  24.  Sydvky, 

At  the  time  of  the  passing  of  the  Act  9  Geo.  IV.,  c.  83,  the  English  law  of  ,  *  '    * 

prescription  as  to  ancient  lights  was  a  law  which  could  be  applied  in  New  South  ^     * 

*'«  within  the  meaning  of  sec.  24  of  that  Statute,  and,  therefore,  became  part  of  Griffith,  C.  J., 

the  Uw  of  that  colony  by  virtue  of  that  section,  even  if  it  had  not  been  brought  oVouTor^'fj. 
^'^h  them  to  the  colony  by  the  first  settlers. 
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H.  C.  OF  A.  The  appellant,  in  a  suit  brought  by  him,  claiming  damages  or  an  injunctiuii 

1904.  to  restrain  the  respondent  company  from  diminishing  the  light  coming  to  some  of 

' — » — '        his  windows  by  the  erection  of  a  building,  moved  for  an  interlocutory  injunction. 

Delohery     In  |,|g  statement  of  claim  the  appellant  claimed  to  be  entitled  to  the  free  and 

I'. 
Permanent   ^uninterrupted  access  of  air  and  light  to  his   windows   by   prescription,   having 

'J'rustee  Co.  enjoyed  the  easement  for  more  than  forty-five  years,  and  having  had  the  right  to 

*     the  easement  granted  to  him  or  his  predecessors  in  title  by  the  respondents  or 

their  predecessors  in  title  b}'  a  grant,  since  lost.     The  respondents  demurred  on 

ieniiJ*,  and  it  was  agreed  that  the  motion  for  an  injunction  should  be  turned  imo  a 

motion  for  decree.     The  demurrer  was  allowed. 

Heldy  that  the  demurrer  should  have  been  over-ruled,  but  that  as  the 
foundation  of  the  appellant's  right  was  a  grant  or  agreement  on  the  part  of  the 
owner  of  the  adjoining  land,  to  be  implied  by  law  from  proved  or  admitted  fa<.-is, 
it  was  still  open  to  the  respondents  to  show  such  a  state  of  facts  as  would  exclude 
the  implication. 

Decision  of  A.  II.  Simpson,  C.J.  in  Equity,  (1904)  4  S.R.  (X.S.W.),  1, 
reversed. 

This  was  an  appeal  from  the  decision  of  A.  H.  Siiin^oii,  C.J. 
in  Equity  of  the  Supreme  Court  of  New  South  Wales. 

The  appellant  had  brought  a  suit  against  the  respondent.s,  in 
which  he  prayed  for  an  injunction  to  restrain  them  from  dimin- 
ishing the  light  coming  to  some  of  his  windows  by  proceeding 
with  a  building,  which  at  the  date  of  the  motion  for  decree  wiis 
in  course  of  erection.  In  the  alternative  the  appellant  asked  for 
damages  in  lieu  of  an  injunction.  The  substance  of  the  pleadings 
sufficiently  appears  from  the  judgment  delivered  by  Grijffith,  C.J. 
{post}.  The  appellant  moved  for  an  interlocutory  injunction, 
and  on  the  liearing  of  the  application  the  respondents  demurred 
ore  ten  as  to  the  statement  of  claim.  After  argument  on  the 
demurrer,  evidence  was  gone  into  as  to  the  facts,  and  the  Judge 
made  an  inspection  of  the  premises.  As  a  result  of  his  inspection 
he  found  that  there  was  a  substantial  diminution  of  the  access  of 
light  to  some  of  tlie  appellant's  windows.  Judgment  on  the 
demurrer  was  delivered  on  21st  December,  1903,  the  demurrer 
being  allowed  with  co.sts.  The  parties  having  consented  to  the 
motion  for  an  injunction  being  turned  into  a  motion  for  a  decree, 
the  appellant's  suit  was  dismissed  with  costs :  (1904)  4  S.R 
(N.S.W.),  1. 

Knox,  Ddohery  and  Hope  Johnston  for  appellant. 
(rordoUy  K.C.,  and  Bich,  for  respondents. 
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Gordon^  K.C.,  took  the  objection  that  the  matter  at  issue  was   h.  C.  of  A. 
not  of  the  value  of  £300.  1904. 

Griffith,  C.J. — In  tliat  ease  the  proper  course  would  have    ,^ 

^     ^  Dklohery 

been  for  the  respondents  to  apply  to  strike  out  the  appeal.     If         v. 

the  amount  in  dispute  is  over  the  value  of  £300  there  is  an  appeal  trustee  Co. 

as  of  right,  but,  if  it  is  not,  the  other  side  can  have  the  appeal  ^^^•^•^^' 
struck  out. 

Knox,  for  the  appellant.  There  are  two  points  for  the  decision 
of  the  Court :  (1)  whether  the  English  law  as  to  ancient  lights  is  in 
torce  in  New  South  Wales ;  and  (2)  if  it  is  in  force,  whether  the 
appellant  is  entitled  to  a  remedy  by  injunction  or  by  damages. 
As  to  (1),  the  English  rule  of  law  is  applicable  here.  The  law 
as  to  perpetuities,  though  not  binding  on  the  Crown,  is  in  force 
in  New  South  Wales  ;  Cooper  v.  Stuart,  10  N.S, W.KR.  (Eq.),  172- 
175  :  L.R.  14  A.C.,  286,  291.  That  case  w^as  discussed  in  Nicholla 
V.  Anglo- Australian  Land  Co.,  11  N.S.W.L.R.,  354,  at  p.  359,  where 
it  was  held  that  the  English  law  as  to  pretenced  titles,  and  the 
Statute  declaratory  of  it,  were  in  force  in  New  South  Wales. 
Other  branches  of  the  English  law  of  prescription  have  been  held 
to  be  in  force  in  New  South  Wales.  The  Mortmain  Act  was  held 
not  to  be  in  force  here,  because,  its  object  being  political,  it  was 
intended  to  have  merely  a  local  application,  and  therefore  did  not 
come  within  9  Geo.  IV.  c.  83,  s.  24,  which  only  dealt  with  pro- 
cedure ;  Whicker  v.  Hume,  7  H.KC,  124. 

[Griffith,  C.J. — That  was  a  narrow  intei-pretation  to  put  upon 
9  Geo.  IV.  c.  83,  and  I  do  not  think  that  that  limitation  has 
been  accepted.] 

X'wiiolls  V.  Anglo- Australian  Land  Co.  (sup^ct)  dissented  from 
it  Manning,  J.,  in  that  case  says  that  the  test  to  be  applied  is 
to  regard  the  mischief  which  the  Statute  in  question  was  intended 
to  guard  against.  The  Nullum  Te^npus  Act,  9  Geo.  III.  c.  16, 
another  branch  of  the  law  of  prescription,  was  held  to  be  in  force 
here;  Attorney-General  v.  Love,  17  N.S.W.R.,  16;  affirmed  on 
appeal  by  the  Privy  Council;  19  N.S.W.R.,  205.  In  that  case 
Darley,  C.J.,  said  that,  where  there  has  been  a  certain  trend  in 
decisions  extending  over  many  years,  the  Courts  will  hesitate  to 
disturb  the  impression  to  be  gathered  from  those  decisions. 
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H.  C.  OP  A.        [O'Connor,  J. — That  is  particularly  true  in  matters  concerning 

^       titles.] 
Dkix)hkry        The  law  as  to  ancient  lights  is  on  the  same  footing  as  the  legis- 
Permanent  ^^^^^^  dealt  with  in  that  case.     The  right  is  enjoyed  by  a  "  quasi- 
Trustke  Co.  possession,"  and  rests  partly  on  principles  of  public  policy,  and 

L       partly  on  natural  justice ;    Best  on  Evidence,  9th  ed.,  p.  314. 

In  all  cases  of  prescription  there  is  presupposed  a  lost  grant.  It 
is  not  peculiar  to  the  law  of  ancient  lights.  At  the  date  of  the 
passing  of  9  Geo.  IV.  c.  83,  it  was  established  law  in  England 
that  20  years  uninterrupted  enjoyment  of  rights  capable  of  being 
acquired  by  prescription  was  sufficient  to  confer  an  absolute  right 
In  Lewis  v.  Price  (1761)  referred  to  in  the  notes  to  Yard  v.  Ford, 
2  Wms.  Saunders,  172,  at  p.  175,  and  in  Damoin  v.  Upton, {VI^Q) 
ibid.y  p.  I75b,  it  was  laid  down  tliat  so  long  enjoyment  was 
evidence  of  a  grant  without  resorting  to  the  iiction  of  enjoyment 
from  time  immemorial.  Lord  Mansfield  in  the  last  case  said 
that  the  enjoyment  of  lights  with  the  defendant's  acquiescence 
for  20  years  was  such  decisive  presumption  of  a  right  by  grant  or 
otherwise  that  it  could  only  be  rebutted  by  direct  evidence  in 
explanation.  That  was  a  case  of  highway,  but  there  is  no  sub- 
stantial difference  between  that  and  the  case  of  lights.  In  Bass 
V.  Gregory,  L.R.  25  Q.B.D..  481,  Pollock,  B.,  at  p.  481,  said,  "  Now, 
although  a  good  deal  has  been  said  from  time  to  time  against  the 
doctrine  of  lost  grant,  yet  almost  all  civilised  countries  have 
adopted  it." 

Thesiger,  L.J.,  in  Angus  v.  Dalton,  L.R.,  4  Q.B.D.,  162,  at  pp.  172, 
173,  176  and  177,  said  that  proof  that  the  dominant  and  servient 
tenements  were  once  in  the  same  hands  does  not  rebut  the  pre- 
sumption of  a  lost  grant  if  a  sufficient  time  has  elapsed  while 
the  lands  were  in  different  hands ;  that  the  fiction  is  in  the 
nature  of  estoppel  by  conduct.  He  referred  to  Campbell  v. 
Wilson,  3  East,  294,  to  show  that,  although  there  may  be  not  tlie 
least  reason  to  suppose  that  there  ever  was  a  grant,  and  the 
enjoyment  of  the  user  may  have  had  a  known  origin  in  fact  a 
little  more  than  20  years  before  the  action,  the  presumption  of 
the  grant  might  still  be  raised.  In  Dalton  v.  ATigiis,  L.R,  6 
A.C.,  740,  Lord  Blackham,  at  p.  814,  in  dealing  with  Pemvai'drii 
V.  Ching,  Mood.  &  M.,  400,  a  case  on  ancient  lights  before  the 
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Frescriptimi  Act,  said  that  the  presumption  arose  at  the  end  of   H.  C.  of  A. 
20  years,  independently  altogether  of  the  question  whether  there        ^ 
could  have  been  a  grant  in  fact,  and  that  the  effect  of  the  Pre-    Dei^hkry 
scription  Act  was  to  base  the  rule  upon  a  definite  user  for  20  pbrmJI^jjbnt 
years,  instead  of  upon  the  fiction  which  presumed  a  grant  from  the  Trustee  Co. 

fact  of  such  user,  otherwise  the  doctrine  stood  exactly  as  before. 

Consequently  the  argument  that  it  cannot  apply  here  because 

there  can  be  no  time  immemorial  or  period  of  legal  memory,  and 

no  consequent  presumption  of  lost  grant,  fails.     At  the  date  of 

the  settlement  of  this  colony,  and  therefore  at  the  time  when  9 

Geo.  IV.  c.  83  was  passed,  the  fiction  as  to  time  immemorial  had 

sunk  into  insignificance  in  England,  and  uninterrupted  enjoyment 

of  lights  for  twenty  years  was  sufficient  to  raise  the  presumption 

of  a  lost  grant,  even  though  such  a  supposition  was  manifestly 

at  variance  with  the  facts.     The  rule,  therefore,  as  part  of  the 

English  law,  must  be  applied  in  New  South  Wales.    In  Robinson 

V.  Hoskins,  reported  in   "  S.M.   Herald  "  of  21st  March,  1883, 

Innes,  J.,  at  Nisi  Prius,  directed  the  jury  in  accordance  with 

the  English  rule.    In  Real  Estate  Bank  v.  Union  Bank  (October, 

1888),  Oweny  J.,  expressed  the  opinion  that  the  rule  was  not  in 

force,  and  in  Sheehy  v.  Edivards,  Diinlop&  Co.,  13  (N.S.W.)  W.N., 

166,  C. «/.  Manning,  J.,  expressed  the  same  opinion,  that  it  was  not 

reasonably  applicable  to  the  conditions  of  a  new  country,  but 

in  neither  case  was  the  point  decided,  and  the  Victorian  cases 

which  adopted  the  rule  were  not  cited.     In  Victoria  the  iTile  as 

to  presumption   of   a  lost   grant    was   assumed  to  be  in   force 

in  Johns  v.  Delaney,  (1890)  16  V.L.R.,  729,  as  to  the  easement  of* 

support,  and  in  Ih^eiu  v.  Moubiuy,  ibid.,  484 ;  ThwoAtes  v.  Brake, 

(1895)21  V.L.R.,  192;  and  Green  v.  Walkley, (1901)  27  V.L.R.,  503, 

as  to  ancient  lights.     In  South  Australia  it  was  expressly  decided 

that  the  rule  was  in  force,  per  Boucaut,  J.,  in  White  v.  McLean, 

(1890)  24  S.A.R.,  97.     In  Acraman  v.  King,  reported  in  "  S.A. 

Register  "  of  I7th  June,  1880,  Way,  C.  J.,  at  Nisi  Prius,  directed  the 

jury  that  the  law  as  to  presumption  of  lost  grant  in  the  case  of 

support  to  land  applied  in  that  colony.     South  Australia  was 

originally  part  of  New  South  Wales,  and  was  constituted  a  separate 

colony  by  an  Act  of  4  &  5  Wm.  IV.     Consequently  the  same  parts 

of  the  common  law  would  be  in  force  there  as  in  New  South 


288  HIGH    COURT  [1904. 

H.  C.  OF  A.  Wales.    In  New  Zealand  Loan  and  Mercantile  Agency  v.  Corpora- 
1904.        tion  of  Wellington,  9  N.Z.L.R,  10,  it  was  held  by  the  Full  Court  of 
^        ,   ^    New  Zealand  {Willtanis,  J.,  Dennistoan,  J.,  and  Conolly,  J.), that 
t'.  the  Prescription  Act,  2  Si  S  Wm.  IV.  c.  71,  which  was  passed 

Trustee  Co.  before  the  establishment  of  the  colony,  was  in  force  there,  both  a« 
OP  N.Q.\\ .  p^^.|.  ^f  ^1^^  general  law  of  England  introduced  by  the  first  settlers, 
and  under  the  English  Laws  Act  of  1858.  The  applicability  of 
the  law  embodied  in  2  &  3  Wm.  IV.  c.  71  is  no  greater  than  that 
of  the  common  law  which  it  adopted.  It  does  not  depend  upon 
the  question  whether  the  theory  on  which  the  rule  is  based  Is 
applicable  or  not,  but  on  the  applicability  of  the  rule  itself.  In 
New  Brunswick,  a  colony  still  older  than  this,  English  common 
law  as  to  ancient  lights  was  expressly  held  to  be  in  force  ;  Ring 
V.  Pugsley,  (1878)  18  New  Bruns.  R.,  303.  The  Full  Court  of 
Victoria  {Madden,  C.J.,  Williams,  J.,  and  a* Beckett,  J.),  held  tliat 
the  presumption  was  raised  in  a  case  of  user  of  an  easement  over 
a  drain.  InVickei-y  v.  Marr,  (1865)  4  S.C.R.  (N.S.W.)  Eq.,  66,  the 
point  was  left  uncertain,  Hargrave,  J.,  and  Manning,  J.,  being 
doubtful  whether,  as  there  could  be  no  such  thing  as  time  imme- 
morial hei'e,  and  the  Prescrii^tlon  Act  was  not  in  force,  the  pre- 
sumption of  lost  gi-ant  could  arise,  though  Stephen,  C.J.,  thought 
in  some  cases  the  rule  might  apply.  In  Mun  icipality  of  Waterloo 
V.  Hinchcliffe,  5  S.C.R.  (N.S.W.),  273,  an  action  for  nuisance,  the 
plea  was  the  form  adopted  for  setting  up  a  lost  grant,  and  it  was 
held  a  good  answer.  Again,  tlie  term  "  ancient  lights  "  is  used  by 
the  New  South  Wales  letjislature  in  Leases  Facilitation  Act.  11 
Vic.  No.  28,  sec.  2  ;  and  Selborne,  L.C.,  in  Dalton  v.  Angus, 
L.R.,  6  A.C.,  at  p.  794,  says  that  the  use  of  the  term  "ancient"  light 
seems  to  imply  that  such  a  right  can  be  acquired  by  prescription. 
It  is  clear,  therefore,  that  in  other  parts  of  Australia  which  are 
similarly  situated  as  regards  the  application  of  the  Englisli  com- 
mon law,  and  in  tlie  colonies  of  New  Zealand  and  New  Bruns- 
wick, this  rule  has  been  held  or  assumed  to  be  in  force ;  that  it 
was  part  of  the  law  of  real  property  in  England  at  the  date  of 
9  Geo.  IV.  c.  83 ;  that  other  branches  of  the  law  of  prescription, 
depending  upon  a  similar  fiction,  e.g.,  tlie  NvUxmi  Tempus  Act, 
have  been  applied  in  New  South  Wales.  Therefore  the  onus  is 
on  anyone  who  disputes  its  existence  here  to  make  out  his  case. 
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It  will  be  argued  that  the  rule  is  inapplicable  to  the  circumstances  H.  C.  of  a. 
of  a  young  and  growing  community,  but  there  are  towns  and       ^^* 
districts  in  England  which  are  progressing  as  rapidly  as  any    Delohery 
towns  or  districts  in  New  South  Wales ;  and  it  was  held  by  Page  pk^jJament 
Wood,  V.C.,  in  Dent  v.  Auction  Mart  Co.,  L.R.,  2  Eq.,  238,  that  Trustee  Co. 

.      ^                          ofN.S.W. 
the  same  rule  applied  in  countiy  districts  and  in  towns.      In        

Martin  v.  Headon,  ibid.,  425,  at  p.  434,  Kindersley,  V.C.,  said  that 

the  easement  of  light  was  as  much  part  of  a  man's  property  as  his 

land  or  his  house.     In  Turner  v.    Walsh,  L.R.   6  A.C.,  636,  the 

Privy  Council  held  that  long-continued  user  could  be  relied  on  to 

prove  dedication  of  a  highway  in  this  colony.     The  arguments  that 

will  Ije  used  here  by  the  respondents  as  to  the  inapplicability  of 

such  a  rule,  were  pressed  by  the  appellants  in  that  case,  but  the 

Privy  Council  disregarded  them,  holding  that  there  was  no  valid 

reason  why  the  common  law  of  England  should  not  be  considered 

applicable.     The  objections  to  holding  that  the  rule  is  in  force 

here,  put  by  C.  J.  Manning,  J.,  in  Sheehy  v.  Edwards  (supra), 

would  apply  equally  to  gi*eat  and  growing  cities  in  England  as  to 

the  conditions  in  New  South  Wales,  but  there  is  no  question 

about  its  being  in  force  there. 

[O'CoxNOR,  J. — The  test  cannot  be  what  law  is  applicable  to 
the  simple  state  of  society  when  the  first  settlers  came  here.] 

The  fiction  is  founded  upon  expediency,  for  the  public  good 
and  the  quieting  of  titles,  and  that  applies  with  the  same  force 
here  as  in  England.  In  America  some  of  the  States  were  not 
bound  to  adopt  the  rule  whether  applicable  or  not,  because  the 
English  common  law  was  never  in  force  within  their  borders,  but 
in  Xew  York  State  the  common  law  as  to  easements,  as  it  existed 
on  19th  April,  1775,  was  adopted,  per  Branson,  J.,  in  Parker  v. 
Foot,  19  Wendell  (N.Y.) ;  Gale  on  Easements,  7th  ed,,  p.  297.  In 
Robeson  v.  Pittenger,  32  Am.  Dec,  412,  in  1838,  an  injunction  was 
granted  in  New  Jersey  restraining  a  defendant  from  interfering 
with  ancient  lights  by  building,  the  English  rule  being  in  force 
in  that  State. 

(2)  As  to  the  form  of  remedy,  Gosens-Hardy,  L.J.,  in  Home  and 
Colo-aud  Stores  Ltd.  v.  Golls,  (1902)  1  Ch.,  302,  at  p.  311,  states 
the  principle  upon  which  redress  will  be  granted,  that  there 
must  be  a  "  substantial  interference  "  with  the  access  of  light. 
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H.  C.  OF  A.  In  that  case  a  mandatory  injunction  was  granted  requiring  the 

1904.  defendant  to  pull  down  anything  erected  in  breach  of  the  terms 

Dblohery  ^^  ^^®  injunction.     Here  it  was  admitted  below,  and  so  found  by 

V.  the  Judge,  that  the  respondent's  building  did  cause  a  substantial 

Permanent  o  i,  o 

Trustee  Co.  diminution  in  the  light  coming  to  the  appellant's   windows.    In 
ofN^W.    gf^^iy^^  ^    Qi^y  ^j  London  Electric  Lighting  Co,,  (1895)  1  Ch., 

287,  A,  L.  Smith,  L.J.,  lays  down  as  a  working  rule  that  where  a 
mandatory  injunction  is  applied  for,  damages  in  substitution  for 
an  injunction  will  only  be  awarded  in  cases — (1)  where  the 
injury  to  the  plaintiffs  legal  rights  is  small ;  (2)  and  is  one 
which  is  capable  of  being  estimated  in  money ;  (3)  and  is  one 
which  can  be  adequately  compensated  by  a  small  money  pay- 
ment; (4)  and  the  case  is  one  in  which  it  would  be  oppressive  to 
the  defendant  to  grant  an  injunction. 

Gordon,  K.C.,  for  the  respondents.  As  to  the  remedy,  the  case 
cited  on  this  point,  Home  amd  Colonial  Stores  Ltd.  v.  Colls  (supral 
has  gone  to  the  House  of  Lords  on  appeal,  and  has  been  twice 
argued,  but  judgment  has  not  yet  been  delivered.  The  Court 
reserved  judgment,  but  stated  that  they  were  of  opinion  that  the 
builder-owner  could  not  be  compelled  to  pull  down  the  house : 
(Lctw  Times  Joitnud  of  19th  Dec,  1903).  The  remedy  is  in  the 
discretion  of  the  Court,  and  it  is  clear  that  the  House  of  Lords 
would  not  grant  an  injunction.  The  respondents  here  are  in  the 
position  of  the  defendant  Colls.  The  buildings  have  been  prac- 
tically finished.  The  Court  is  not  bound  to  grant  an  injunction, 
even  though  it  may  be  quite  justified  in  doing  so.  Although 
theoretically  the  rigiits  of  the  plaintiff  date  back  to  the  time  when 
he  first  insisted  upon  them,  the  Court  may  still  consider  the  cir- 
cumstances and  exercise  their  discretion  as  to  the  remedy. 

On  the  main  point  (referring  to  the  dictum  of  Lord  Watson  in 
Cooper  V.  Stuart,  L.R.  14  A.C.,  286,  at  p.  292,  that  Blachstones 
statement  of  the  rule  as  to  the  application  of  English  law  to  the 
colonies  in  1  Comm.,  107,  must  be  supplemented  to  the  extent  that 
'•  as  the  population,  wealth  and  commerce  of  the  colony  increase, 
many  rules  and  principles  of  English  law,  which  were  unsuitable 
to  its  infancy,  will  gradually  be  attracted  to  it "),  I  contend  that 
the  question  is  what  laws  were  applicable  and  in  force  at  the 
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time  of  the  foundation  of  the  colony.     Otherwise  we  should  be  H-  ^-  ^^  ^* 
driven  to  inquire  at  what  point  the  particular  part  of  the  law 

contended  for  began  to  be  in  force.     It  would  be  impossible  to  Delohery 

say  when  the  20  years  began  to  run.  Perm'anent 

[Griffith,  C.J. — The  question  is,  was  it  the  law  at  the  time  or  Trustee  Co. 
•■  .  ofN.S.vV. 

not  ?    If  once  the  law  it  is  the  law  always.]  

[O'Connor,  J. — The  law  may  be,  as  it  were,  dormant,  i.e.,  not 
actually  applied,  but  still  in  force  all  the  time.] 

The  right  ground  is  taken  by  C.  J.  Manning,  J.,  in  Skeehy  v. 
Edwards  (supi^a),  at  p.  168 — "  Can  one  say  that  a  right  of  this 
nature  is  reasonably  applicable  to  the  condition  of  a  colony  in 
its  early  days  ?  When  people  were  looking  forward,"  &c  In 
the  light  of  those  considerations  it  cannot  be  said  that  the  law  of 
ancient  lights  was  applicable  to  the  conditions  of  an  infant 
colonv,  whether  one  regards  the  date  at  which  the  first  settlers 
came,  or  that  of  the  passing  of  the  Gonstiiution  Act,  9  Geo.  IV. 
c.  83.  In  either  case  this  part  of  the  English  law  cannot  have 
been  introduced  here. 

[Barton,  J. — Is  it  true  to  say  that  only  that  law  is  carried 
with  the  settlers  which  is  applicable  to  the  conditions  of  an 
infant  colony  ?  Did  not  Lord  Watson  mean  that  that  part  of 
the  common  law  which  is  suited  to  a  more  advanced  state  lies 
dormant  until  occasion  arises  for  enforcing  it  ? 

O'Connor,  J. — Take  for  instance  the  arrival  in  a  new  colony 
of  a  shipload  of  convicts  and  officers  as  the  first  settlers.  Is  the 
amount  of  common  law  imported  with  them  only  that  which  is 
safficient  to  regulate  their  simple  relationships  ?  ] 

The  rule  must  have  originated  in  thickly  settled  places, 
because  the  grant  is  only  to  be  presumed  from  the  fact  of  the 
adjoining  owner  not  having  asserted  what  is  a  valuable  right,  and 
therefore  likely  to  have  been  asserted  if  it  existed.  It  must  be 
recognized  here  that  all  land  at  the  first  settlement  was  held  by 
the  Crown.  There  were  only  a  few  settlers,  and  the  desire  of  the 
Crown,  as  grantor  of  the  land,  would  be  to  encourage  close  settle- 
ment. The  rules  applicable  to  an  old  settled  country  would 
therefore  be  out  of  place.  The  lost  grant  would  have  to  be 
presumed  against  the  Crown.  That  would  be  absurd  when  the 
date  of  their  acquiring  the  land  was  known  and  recent,  and  they 


. 
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H.  C.  OF  A.   were   the   first   owners,   not   by   grant,  but   by   seizure.      The 

American  cases  (referred  to  later)  point  out  that  the  doctrine  is 

Dklohery    J^ofc  applicable  to  a  new  country,  as  it  must  check  settlement.    It 

Permanent  ^^  ^^  ^  sense  a  question  of  fact  in  each  colony  whether  the  law  is 

Trustee  Co.  applicable  or  not ;  whether  the  inconvenience  or  the  convenience 

OF  W .  o.  \V  , 

of  adoptinor  it  would  be  the  greater.   Again,  the  Crown,  as  grantor, 

cannot  derogate  from  its  own  grant ;  Gale  on  Easements,  7th  e<3.. 
p.  137,  citing  Wheeldon  v.  Burrows, 

[Griffith,  C.J. — In  Birmingham  Dudley  and  District 
Borough  Council  v.  EosSy  L.R.,  38  Ch.  D.,  295,  Bowen,  LJ., 
speaks  of  the  right  to  ancient  lights  as  arising  from  implied 
covenant.  The  position  in  that  case  is  somewhat  analogous  to 
that  of  the  Crown  selling  land  in  this  colony.] 

[Knox — The  right  we  claim  is  by  prescription,  not  what  is 
reasonable  to  be  implied,  but  what  has  actually  been  enjoyed.] 

The  object  of  the  rule  was  to  settle  property  in  England  at  a 
certain   period   when   many   rights   and   possessory    titles   long 
enjoyed  were  involved.     In  the  lapse  of  years  the  means  of  proof 
might  have  been  lost,  even  in  the  case  of  the  soundest  of  titles. 
For  the  quieting  of  titles  it  was  therefore  held  sufficient  to  show 
user  from  time  immemorial.     The  period  of  legal  memory  was 
then  fixed  as  extending  back  to  the  time  of  Richard  I.     As  time 
went  on,  the  Coin*ts  allowed  proof  of  this  by  the  evidence  of  the 
oldest  inhabitant,  and  later  on  evidence  of  actual  user  for  a  cer- 
tain period  was  deemed  sufllcient  to  raise  the  presumption  that 
the  enjoyment  had  extended  over  the  period  of  legal  memory,  and 
therefore,  that  a  grant  had  been  given  and  lost.     But  the  l)a.sis  of 
the  rule  was  the  possibility  of  enjoyment  or  user  from  a  date  before 
the  periwl  of  legal  memory.     But  in  the  case  of   this  colony, 
wliich  was  founded  at  a  much  later  date,  possessory  titles  and 
tlie  enjoyment  of  easements  cannot  have  sprung  from  anything 
that  happened  before  that  date.     There  cannot  therefore  be  an 
inference  drawn  from  20  years  enjoyment  that  that  enjoyment  luid 
continued  from  time  immemorial.     That  being  so,  the  presump- 
tion of  lost  grant  oinnot  arise. 

[O'CoxxoR,  J.,  referred  to  Wallrr  v.  Solomon,  11  N.vS.W.LR, 
88,  ni  which  it  was  decided  that  the  English  law  as  to  Sunday 
()l)servance  was  in  force  in  New  South  Wales. 
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Griffith,  C.J. — It  has  lately  been  held  by  the  Privy  Council,  H.  C.  of  a. 
in  regard  to  Canada,  that  the  Smulay  Observance  Act  relates  to 
Criminal  Law.     That  must  in  any  case  be  taken  to  have  come    Deloheky 
with  the  settlers.]  Permanent 

The  law  relating  to  property  is  on  a  different  footing.     A  line  Trustee  Co. 

must  be  di'awn  somewhere.     Some  parts  of  it  must  be  inapplic-        

able. 

[Griffith,  C.J. — If  the  real  foundation  of  the  doctrine  is 
implied  agreement,  the  question  would  be  what  agreement  must 
be  taken  to  be  implied  under  the  circumstances  of  the  colony.] 

In  conveyances  of  land  there  never  has  been  any  requisition  of 
title  on  this  question.  The  easement  has  never  been  asserted, 
though  tliere  must  have  been  many  cases  where  it  could  have 
been.  To  hold  that  the  rule  exists  will  therefore  seriously  affect 
many  holders  of  land.  The  right  of  support  is  distinguishable, 
because  it  is  limited  to  support  for  the  building  tliat  is  actually 
then*,  not  for  an  extended  building. 

The  provisions  of  the  various  Registration  of  Deeds  Acts  in 
Xew  South  Wales  are  quite  inconsistent  with  the  doctrine  of  lost 
grant :  See  sees.  1,  2,  3,  8,  10,  12  of  6  Geo.  IV.  No.  22 ;  sees.  2,  11, 
14  of  5  Vict.  No.  21 ;  sees.  10, 11,  12,  13  of  7  Vict.  No.  16  (all  con- 
solidated as  No.  22  of  1897).  A  lost  gi*ant  such  as  is  presumed 
here  could  not  possibly  be  registered,  because  it  might  never  have 
existed.  No  copy  of  it  could  be  made.  The  easement  of  lateral 
support  is  not  analogous ;  per  'fhesiger,  L.J.,  at  p.  167,  in  Angus 
v.  Dalton,  L.R.  4  Q.B.D.  That  does  not  require  the  fiction  of  lost 
grant,  but  is  an  absolute  grant  always  implied.  In  England 
there  is  no  general  Registration  Act,  and  the  local  acts  are  all  of 
recent  date,  since  the  establishment  of  the  20  years'  rule.  My 
argument  applies  equally  to  all  cases,  whether  the  land  is  under 
the  Real  Property  Act  or  not.  Sec.  40  of  that  Act,  26  Vict. 
No.  9  (sec.  42  of  Consolidating  Act,  No.  25  of  1900),  seems  to 
exclude  ea.sements  from  the  operation  of  the  Act  in  regard  to 
conclasiveness  of  certificate.  Ihtriier  v.  Walsh,  L.R.  6  A.C.,  636, 
relied  upon  by  the  appellant,  is  not  in  point.  The  question  there 
was  whether  user  could  be  relied  upon  to  prove  dedication, 
and  *S«V  Montague  Smithy  at  p.  642,  said :  "  You  refer  the  wdiole 
of  the  user  to  a  lawful  origin  rather  than  to  a  series  of  trespasses." 


ufN.S.W. 
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H.  C.  OF  A.   That  rule  can  have  no  application  to  the  enjoyment  of  lights, 

because  the  user  in  that  case  does  not  involve  any  encroachment 

Delohery    on  the  rights  of  others,  and  therefore  requires  no  fiction  to  excuse 

Permanent 

Trustee  Co.       In  the  United  States  the  law  as  to  presumption  of  lost  grant 

has  been  generally  held  inapplicable.  Keats  v.  Hugo,  15  Am.  Rep., 
80  (Massachusetts)  ;  Gale  on  EaseTnents,  in  his  statement  that 
the  rule  had  been  adopted  in  Illinois.  In  1854  it  was  thought  to 
be  in  force  there,  but  later  on  it  was  decided  that  it  was  not.  It 
is  only  in  force  in  Delaware  and  Louisiana ;  ATnerican  Encyclo- 
paidia,  p.  19.  Other  cases  in  which  the  rule  was  rejected  are 
Guest  V.  ReynoldSy  18  Amer.  Rep.,  570  (Illinois) ;  Turner  v. 
ThoTYipson,  24  Amer.  Rep.,  497  (Georgia) ;  Stein  v.  Hauck,  2G 
Amer.  Rep.,  10  (Indiana) ;  Morrison  v.  Marqiiardt,  92  Amer.  Dea, 
444  ;  Ray  v.  Sweeney,  29  Amer.  Rep.,  388  (Kentucky).  In  Parker 
V.  Foot  (supra)  it  was  stated  as  the  opinion  of  the  Court  that  the 
20  years'  rule  was  not  established  in  the  English  Courts  at  the  date 
at  which  the  existing  body  of  English  law  was  introduced  to  the 
American  colonies.  They  considered  the  doctrine  on  its  merits,  in 
the  light  of  natural  justice  and  general  applicability.  In  A.G.  v. 
Stewart,  2  Mer.,  143,  the  Mortmain  Act  was  held  inapplicable  to 
the  Isle  of  Granada,  a  conquered  colony  in  the  West  Indies.  It 
was  laid  down  by  the  Master  of  the  Rolls  that  the  question  was 
whether  the  law  was  one  of  local  policy  adapted  to  the  circum- 
stances of  the  country  where  it  was  made,  or  a  general  regulation 
of  property  equally  applicable  to  all  countries  where  English  law 
was  in  force. 

[O'Connor,  J. — If  it  is  part  of  the  English  law  of  real  property, 
how  can  it  be  severed  from  the  rest  ?] 

I  contend  that,  as  was  put  by  Bowen,  L.J.,  in  Angus  v.  Daliun 
{supra)y  this  rule  is  not  incident  to  the  law  of  property  in  the 
same  sense  as  for  instance  the  rules  concerning  the  alienation  of 
property.  It  is  merely  a  canon  of  evidence.  The  only  ways  of 
granting  an  easement  are  by  written  agreement,  covenant,  or  deed 
of  grant  The  judges  laid  down  the  rule  that,  when  user  for 
20  years  had  been  proved,  it  would  be  presumed  that  whatever 
was  necessary  to  grant  the  easement  had  been  executed  and  lost 
That  is  to  say,  that  proof  of  20  years  user  was  sufficient  evidence 
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of  the  fact  of  a  grant  having  been  made.     The  intermediate  link  H.  C.  of  A. 
of  enjoyment  from  time  immemorial  had  dropped  out,  but  the 
possibility  of  it  must  have  been  pre-supposed,  for  otherwise  neither    delohkry 
the  enjoyment  nor  the  inference  to  be  drawn  from  it  could  be  pj-j^J^^jj^nt 
proved  by  evidence.     Gale  on  Easements,  shows  that  the  proof  Trustee  Co. 

01  20  j''ears  user  is  only  a  method  of  proving  that  the  user       

existed  during  the  period  of  legal  memory.  It  does  not  give  the 
right,  but  is  conclusive  evidence  of  the  existence  of  the  lost  grant. 
That  being  so,  it  need  not  be  adopted  here  as  a  part  of  the  English 
law  of  real  property.  The  applicability  of  the  doctrine  may 
therefore  be  considered,  and  in  considering  that  the  hypothesis 
upon  which  it  is  based  is  important.  As  that  hypothesis,  enjoy- 
ment from  time  immemorial,  cannot  exist  here  by  reason  of  the 
circumstances  of  the  colony,  the  rule  ought  to  be  rejected.  There 
is  no  other  ground  upon  which  the  adoption  of  the  rule  can  be 
supported.     It  is  not  dependent  upon  the  Statute  of  Liviitations, 

[Griffith,  O.J. — The  question  is  whether  a  new  rule  had  not 
been  laid  down  that  this  presumption  of  a  lost  grant  was  based, 
not  upon  immemorial  usage,  but  upon  20  years*  enjoyment  unex- 
plained. Was  the  period  of  prescription  shortened  in  fact  to  20 
years  ?] 

Even  so  the  rule  may  not  be  applicable.  It  may  be  a  purely 
artificial  and  arbitrary  rule,  or  based  upon  some  reasons  that  could 
not  exist  here. 

[Griffith,  C.J. — Even  if  it  is  a  purely  artificial  rule,  it  may  yet 
be  applicable,  and  I  can  see  no  sound  reason  which  would  make  it 
inapplicable  any  more  than  any  other  arbitrary  rule  of  law.] 

Rich  followed.  As  to  the  use  of  the  term  "  ancient  lights  "  in 
the  Leases  Facilitation  Act  (supra),  that  was  not  done  with  the 
mtention  of  extending  the  law  or  of  declaring  that  it  applied  in  • 
New  South  Wales.  The  object  of  the  Act  was  to  provide  a 
shortened  form  for  leases.  Before  that  Act  a  prudent  man,  in 
taking  a  lease,  would  see  that  it  provided  for  ancient  lights,  and 
by  the  Act  the  legislature  enabled  him  to  secure  such  rights  in  a 
simple  form  in  a  conveyance,  but  it  cannot  be  inferred  from  that 
that  such  rights  could  be  acquired  by  prescription.  It  is  a  mere 
recital  of  terms  in  use,  and  of  methods  of  indicating  them  in  leases. 
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H.  C.  OF  A.   A  mere  recital  in  an  Act  is  not  conclusive  as  to  the  law,  and  the 
Courts  may  consider  the  fact  of  law  alleged,  apart  from  the  Act; 
Delohery    Maxwell  on  Interpretation  of  Statutes,  3rd  ed.,  p.  440. 

V. 

Permanent 

TuusiEK  Co.       Knox  in  reply.     It  was  held  that  21  Jac.  I.,  c.  16,  was  intro- 

ducedj  into  the  colony  by  the  settlers.     Even  if  the  common  law 

and  statute  law  were  on  the  same  footing  in  this  respect  it 
would  be  illogic?il  to  hold  that  one  part  was  brought  here  and 
another  not.  But  common  law  is  on  a  stronger  basis  than 
Statute  ;  the  latter  may  have  a  local  application,  but  the  former 
belongs  to  and  controls  the  relations  of  all  Englishmen  as  .such. 
The  presumption  is  that  Englishmen,  wherever  they  may  go, 
agree  to  be  bound  by  English  laws  in  all  matters  that  govern 
their  private  relations  as  fellow  citizens ;  Wnhb,  Imperial  Law  and 
Statutes,  p.  4,  citing  from  Westlake  on  Private  International 
Law,  p.  137.  The  New  South  Wales  law  of  real  property  consists 
of  what  was  introduced  here  from  England,  modified  by  sub- 
sequent Statutes.  The  respondents  have  shown  no  sufficient 
reason  for  excluding  this  particular  part  of  the  common  law. 
It  is  an  integral  part  of  the  law,  and  it  is  immaterial  how  it 
arose.  It  is  impossible  to  divide  up  the  common  law  of  ease- 
ments, and  say  that  this  part  was  introduced  and  that  not.  If  all 
that  depended  pn  the  lost  grant  fiction  were  rejected,  there  would 
be  practically  nothing  of  it  left.  The  rule  is  not  a  mere  canon 
of  evidence.  It  is  a  rule  that  after  20  years  enjoyment  a  man 
has  acquired  a  right,  presumably  by  grant,  to  the  continued 
enjoyment.  At  p.  760,  in  Dalton  v.  Angus,  L.R.  6  A.C.,  Field,  J., 
says : — "  But  upon  principles  of  public  convenience,  this  period 
of  antiquity  has  been  clearly  departed  from,  and  the  necessary 
limit  has  by  successive  stages  been  reduced  to  an  enjoyment  of 
20  years,  which  is  clearly  sufficient  to  make  a  building  or 
window  ancient." 

The  American  cases  are  no  guide,  because  there  the  Courts 
held  that  English  law  never  was  in  existence  in  the  States  where 
the  rule  was  rejected,  except  in  so  far  as  it  was  based  upon 
sound  principles  and  natural  justice,  and  they  have  laid  down  a 
rule  for  themselves  as  to  the  acquirement  of  easements  by  user. 
Here  the  Courts  must  either  recognize  common  law,  or,  there 
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being  no  Statute  law,  hold  that  there  is  no  law  at  all.     As  to  ^-  ^-  ®^  -^• 

the  remedy,  the  evidence  shows  that,  before  anything  was  done       ^ ]^ 

in  connection  with  building,  notice  was  given  to  the  respondents    Dklohbry 

that  this  claim  would  be  made.  Permanknt 

Car,  (iclv.  vitlt.       Trustee  Co. 

OF  N.S.W. 

The  judgment  of  the  Court  was  delivered  by 

Griffith,  C.J.  This  case,  which  is  an  appeal  from  a  decree  of  soth  May. 
the  Chief  Judge  in  Equity,  allowing  the  defendants'  demurrer, 
and  dismissing  the  plaintiffs  suit  with  costs,  raises  the  important 
question  whether  the  law  of  England  as  to  ancient  lights  is  part 
of  the  law  introduced  into  New  South  Wales,  either  upon  the 
settlement  of  that  colony,  or  by  the  Statute,  9  Geo.  IV.  c.  83 
(passed  in  1828),  which  provides  (sec.  24),  that  all  laws  and 
Statutes  in  force  within  the  realm  of  England  at  the  time  of  the 
passing  of  the  Act  "  shall  be  applied  in  the  administration  of 
justice  in  the  Courts  of  New  South  Wales  and  Van  Dieman's 
Land  respectively,  so  far  as  the  same  can  be  applied  in  the  said 
colonies."  The  question  is,  therefore,  one  of  interest,  not  only  to 
the  State  of  New  South  Wales,  but  also  to  the  States  of  Victoria 
and  Queensland,  which  in  1828  formed  part  of  New  South  Wales, 
and  to  the  State  of  Tasmania,  to  which  the  Act  also  applies. 

The  plaintiff  by  his  statement  of  claim  alleged  that  he  was 
entitled  in  fee  to  a  parcel  of  land  on  which  was  erected  a  building, 
having  in  it  windows  for  which  he  had  enjoyed  the  free  and 
uninterrupted  access  of  light  for  more  than  45  years  over 
adjoining  land  now  belonging  to  the  defendants,  and  upon 
which  the  defendants  had  begun  to  erect  buildings,  which  would 
have  the  effect  of  substantially  interfering  with  the  access  of 
light  to  the  plaintiffs  windows. 

Paragraph  4  is  as  follows  : — 

"  The  plaintiff  further  says  he  has  a  prescriptive  right  to 
the  .said  free  and  uninterrupted  access  of  light  and  air  to  the  said 
windows  and  openings  over  the  defendant  company's  land,  and 
that  such  right  was  granted  to  the  plaintiff  or  his  predecessors  in 
title  by  a  grant  from  or  agreement  w^ith  the  defendant  company 
or  their  predecessors  in  title,  but  the  said  agreement  has  been 
lost,  and  save  as  aforesaid  the  plaintiff  is  unable  to  state  the 
particulars  of  the  said  grant  or  agreement." 
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H.  C.  OF  A.       It  ^vas  admitted  that  this  last  allegation  was  not  an  allegation  of 

fact  but  of  law,  i.e.,  that  the  Court  ought,  after  the  lapse  of  20  years, 

Delohery    to  presume  the  former  existence  of  a  lost  grant.     On  a  motion  for 

Permanent  ii\j^^ction  the  defendants  demurred  ore  temis,  and  it  was  agreed 

Trustee  Co.  that  the  motion  should  be  turned  into  a  motion  for  decree.      The 

learned  Judge,  in  his  judgment,  after  stating  the  facts,  goes  on  to 

say — "  This  raises  the  question  whether  the  doctrine  of  lost  grant 
applies  in  this  State,  that  is,  whether  the  Court  ought  to  hold 
that  after  20  years'  use  a  man  has  a  right  to  the  passage  of  liglit 
to  his  house  over  the  land  of  his  neighbours ; "  and,  after  quoting 
sec.  24  of  the  Act  9  Geo.  IV.  c.  83,  proceeds : — "  As  there  is  no 
local  law  dealing  with  the  matter,  the  question  is  whether  the 
doctrine  of  lost  grant  is  applicable  to  this  State.  It  is  purely  a 
legal  fiction,  for,  in  almost  every  case,  I  suppose,  when  a  jurj'  is 
asked  to  find,  or  the  Judge  finds,  a  lost  grant,  it  is  perfectly  well- 
known  that  no  such  grant  ever  existed.  The  employment  of  such 
a  fiction  may  be  beneficial  or  otherwise,  according  to  the  circum- 
stances of  time  and  place This  particular  fiction 

really  amounts  to  making  a  law  that  after  20  years'  enjojnnent  of 
access  of  light  over  adjoining  land  the  landholder  shall  have  a 
right  to  such  access.  In  England  it  must  be  taken  that  the  em- 
ployment of  the  legal  fiction  was  beneficial,  for  the  legislature  has 
removed  tlie  necessity  for  having  recourse  to  it  by  making  the 
law  as   above   indicated.      See  2   &   3  Wm.  IV.  c  71,  see.  3. 

But  in  this  State  no  such  Act  has  been  adopted.    It 

is  left,  therefore,  to  the  Court  to  say  whether  the  use  of  the  fiction 
in  this  country  would  be  beneficial  or  not ;  and,  on  the  whole,  I 
think  that  it  would  not."  The  learned  Judge  then  referred  to  the 
case  of  Sltechy  v.  Edwarch,  Dunlop  &  Co.,  13  W.N.  (N.S.W.),  166, 
before  C.  J.  Manning,  J.,  in  which  that  learned  Judge  decided 
against  the  plaintifiTs  claim  to  an  ancient  light,  and  the  case 
of  Rohlnaon  v.  Hoskins  (heard  at  nisi  i^riiiH  before  Innes,  J.,  in 
1883),  ill  which  the  plaintitf  recovered  damages  for  interruption 
to  light,  and  to  the  fact  that  the  doctrine  had  been  rejected  in  a 
large  number  of  the  American  States,  and  added,  "  In  my  opinion 
it  ought  not  to  be  adopted  here." 

If  the  question  for  our  determination  were  only  whether  the 
legal  doctrine  or  fiction  of  a  lost  gi^aiit  in  such  cases  is  part  of  the 
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substiintive  law  introduced  into  New  South  Wales,  either   on   H.  C.  op  A. 
settlement,  or  by  the  Act  of  9  Geo.  IV.  c.  83,  we  might  have  some 
difficulty  in  coming  to  a  different  conclusion  from  that  airived  at    Delohery 
by  the  learned  Chief  Judge.  Permanknt 

Tliere  is  indeed  ground  for  sayino;  that  the  doctrine  of  a  lost  'I'rustke  Co. 
grant  never   formed   part   of  the   substantive  law  of  England,  ' 

but  was,  at  best,  and  for  a  short  time  only,  adopted  as  an  artificial 
rule  of  pleading,  as  will  appear  from  the  history  of  the  law  on 
the  subject  of  ancient  lights  to  which  we  shall  presently  refer. 
And  the  doctrine  has  of  late  years  been  much  discredited  in 
England,  even  if  it  is  not  now  definitely  discarded.  In  Angus  v. 
Dalton  (L.R.,  3  Q.B.D.,  85,  a  case  of  an  easement  of  lateral  sup- 
port) Lush,  J.,  spoke  of  it  as  a  "  revolting  fiction."  In  Earl  de  la 
Wnrr  v.  Miles  (17  Ch.  D.,  535)  Brett,  L.J.,  said  (p.  590-1) :— "  The 
doctrine  with  regard  to  the  presumption  of  lost  grants  is  at  the 
present  moment  the  subject  of  much  controversy.  For  my  part, 
I  have  always  been  of  opinion,  and  until  corrected  I  must  hold  to 
that  opinion,  that  if  a  Judge  is  asked  to  find  the  fact  of  a  grant, 
and  to  say  that  it  has  been  lost,  he  must  have  ground  for  believing 
that  it  was  so."  In  Wheaton  v.  MajjU  di  Co.  (1893,  3  Ch.,  48) 
iope.s,  LJ.,  said  (p.  67) : — "  For  convenience  sake  the  fiction  of  a 
lost  grant  is  very  often  pressed  into  the  service  ;  but  to  presume 
a  grant  made  by  the  Crown  since  1852  and  lost,  would  be  over- 
taxing the  credulity  of  the  most  credulous,  and  would  be  making 
a  demand  too  extravagant  even  for  the  elasticity  of  this  patient 
and  accommodating  fiction." 

But  the  rejection  of  the  fiction  of  a  lost  grant  does  not  conclude 
the  question  whether  the  law  of  ancient  lights  is  part  of  the  law 
of  New  South  Wales.  The  law  as  to  the  acquisition  of  the  right 
to  light  is  a  branch  of  the  law  of  prescription,  and  the  real  ques- 
tion tor  our  decision  is  whether  this  branch  of  the  English  law  of 
real  property  became  part  of  the  law  of  Xew  South  Wales,  either 
on  settlement,  or  by  the  Statute  of  Geo.  IV.  If  it  was  part  of  the 
substantive  law  of  England  in  1828,  there  is,  prima  fnvie,  no 
reason  why  it  should  form  an  exception  from  the  general  rule, 
which  has  never  been  in  controversy,  that  the  English  law  relating 
to  real  property,  as  regards  its  acquisition,  disposition,  and  devolu- 
tion, became  part  of  the  law  of  New  South  Wales.     It  has  never. 
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H.  C.  OF  A.  {qj,  instance,  been  doubted  that  in  New  South  Wales  incorporeal 

1904 

,_^       hereditaments  can  be  created,  or  that  they  lie,  as  it  is  said,  in 

Delohery    grant,  or  that  a  highway  may  be  effectually  dedicated  without  a 

Permanent   written  instrument  (see   Turner   v.    Walsh,  L.R.   G   A.C.,  63C). 

Trustee  Co.  ^^^  very  different  considerations  must  weigh  with  the  Court  in 
ofN.S.W.  •;  " 

determining  whether  a  particular  branch  of  the  substantive  law  of 

real  property  was  introduced  on  settlement,  or  by  the  Act  of  9 
Geo.  IV.,  from  those  which  would  affect  its  judgment  on  a 
question  whether  a  particular  fiction  of  law  was  so  introduced. 

Now,  title  by  prescription  is  a  very  ancient  branch  of  the  real 
property  law  of  England  (see  Blachstoi^es  ComTnenfarie^s,  Book 
II.,  c.  17) :  as  it  was  a  well-known  branch  of  the  Roman  law  from 
which  the  English  law  on  the  subject  was,  undoubtedly,  to  a  great 
extent,  derived.  In  the  Roman  law  it  was  called  "  Uf<ucapi(>!' 
which  is  defined  in  the  Digest  (Lib.  41,  tit.  3,  De  usurpationihii}* 
et  usucnplonihus,  Art.  3)  to  be  "  adjecUo  dorriinii  per  covtinxiH' 
tiivneDi  possession  is  temporis  lege  definitij'  i.e.,  the  acquisition  of 
a  right  of  property  by  the  continuance  of  possession  for  a  time 
prescribed  by  law.  In  Art.  1  of  the  same  book  and  title  the 
reason  is  given:  "Bono  piMico  uaucapio  introducta  est,  ve 
scilicet  qacunindam  re  rum  diu  et  fere  semper  incerta  dominiu 
essent,  qiiiim  sufficeret  dominie  ad  inquirendas  res  suas  statoti 
temporis  sx>atiiLm''  i.e.,  title  by  prescription  is  introduced  (into 
the  law)  for  the  public  benefit,  that  is  to  say,  in  order  that  the 
rights  of  property  with  respect  to  certain  things  may  not  remain 
uncertain  for  a  long  time  and  practicallj'  for  ever,  when  the  space 
of  a  definite  and  prescribed  time  would  be  suflficient  to  enable  the 
true  owners  to  ascertain  their  rights." 

The  English  common  law  is  thus  stated  by  Sir  Edicaid  Coke: 
— "  Both  to  customs  and  prescriptions,  these  two  things  are  inci- 
dents inseparable,  viz.,  possession  or  usage,  and  time.  Possession 
must  liave  three  qualities,  it  must  be  long,  continual,  and  peace- 
able ;  for  it  is  said,  "  transferitntar  dominia,  sine  titido  et 
traditionCyper  xisucainonem,  scilicet  per  longam,  continiuxm.  et 
pacijic( an  possessionem,  Longa,  i.e.,  i^er  sjxitium  tempoins  f^r 
legem  definitum.  Continuam,  dico,  ita  quod  7}oii  sit  legitime 
interrupta.  Pacijicam,  dico  quia  si  contentiosa  fuerit,  idem  erit 
quod  lyrius,  si  contentio  fuerit  justa.     Longus  usus,  nee  per  run, 
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nee  dam,  nee  precarw  "  (1  Co.  Lit.,  113b,  11 4a).     The  Latin,  which    H.  C.  of  A. 

is  a  quotation  from  B radon ,  may  be  thus  translated  : — "  Rights 

of  property  may  be  transferred,  without  instrument  of  title  and    Delohery 

without  actual  delivery  of  possession,  by  means  of  prescription —   prrmv 

that  is,  by  long,  continual,  and  peaceful   possession.     Long,  that  Trustee  Co. 

is,  for  a  space  of  time  prescribed  by  law.     By  continual  I  mean  ' 

in  such  a  manner  that   it  is  not  lawfully  interrupted.     I  say 

peaceful,  for,  if  it  was  contentious,  things  will  be  as  before,  if  the 

contention  was  justifiable.      Long   use,   neither   by    force,    nor 

secretly,  nor  casually."     And,  commenting  on  Littleton's  words, 

'^Time  out  of  mind,  &c.,  and  of  title  by  prescription  which  is  all 

one  in  law,"  he  says  : — "  So  as  the  time  prescribed  or  defined  by 

law  is  time  whereof  there  is  no  memory  of  man  to  the  contrary  " 

(114b.) 

There  has  never  been  any  controversy  as  to  the  accuracy   of 
this  statement  of  the  law.     But  there  have  been  considerable 
changes  in  the  interpretation  put  by  the  Courts  upon  the  word 
"  loner."  At  first,  as  Coke  says,  "  long"  possession  meant  possession 
from  the  time  of  legal  memory.     This  was  for  some  time  held  to 
be  the    same  as  that  limited  by  the   Statute   of   Westminster 
(a.d.  1275)  for  bringing  a  writ  of  right,  namely,  the  accession 
of  Richard    L,  A.D.  1189.     As  early  as  the    time   of   Edward 
IV.  this,   it   is  said,  was   found    to   be    an  inconvenient    rule. 
In  A.D.    1606   it    was   held,    in    the    case   of    Bedle    v.    Beard 
(12  Co.    Rep.,    5),    (a  case  of  advowson),    that  possession    for 
303  years  was  sufficient  ground  for  presuming  a  grant  of  the 
advowson  from  the  Crown.     In  1587  (31  Eliz.)  the  possibility  of 
ac/juiring  a  right  to  light  by  prescription  had  been  recognized, 
{Bury  V  Pope,  Cro.,  Eliz.  118,  S.C.,  1  Leon.,  168),  in  which  case, 
however,  a  window  made  in  the  reign  of  Queen  Mary,  i.e.,  not 
less  than  80  years  before,  was  held  not  to  have  acquired  the 
status  of  an  ancient  window.     In  the  same  year,  in  the  case  of 
Bland  v.  Mosely  (cited  in   William  Aldred's  Case,  9  Rep.,  57a) 
the  right  of  an  owner  of  an  ancient  house  to  prevent  obstruction 
to  his  light  was  declared.     These  cases  were  decided  before  the 
Stahde  of  LiTuitatians,  21  Jac.  I.,  c.  16  (a.d.  1623).     Easements 
were  not  within  that  Statute ;  but  soon  after  it  was  passed  the 
Courts  appe-ar  to  have  thought  that  the  period  of  limitation  pre- 
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H.  C.  OF  A.  scribed  in  cases  of  ejectment  might  properly  be  adopted  as  a  guide 

to  what  would  be  a  reasonable  period  to  be  considered  "  long " 

Delouery    possession  under  the  doctrine  of  prescription.     The  later  historj' 

^      ^'  of  the  development  of  this  branch  of  the  subject,  so  far  as  reofards 

Permanent  ^      ^  ^  . 

Trostek  Co.  the  easement  of  lisrht,  is  to  be  found  in  the  notes  to  Yard  v.  Ford 

OK  N  S.W.  o      ' 

'  in  2  Wms.  Saund.,  p.   I75a,  which  I  will  read.     "  In  Lexvis  v. 

Price,  Worcester  Spring  Assizes  1761,  which  was  an  action  on 
the  case  for  stopping  and  obstructing  the  plaintiff's  lights,  Wilrtiot, 
J.,  said  that  where  a  house  has  been  built  40years  and  lias  had  lights 
at  the  end  of  it,  if  the  owner  of  the  adjoining  ground  builds  against 
them  so  as  to  obstruct  them,  an  action  lies ;  and  this  is  founded 
on  the  same  reason  as   when  they  have   been  immemorial,  for 
this   is   long  enough   to  induce  a  presumption  that  there  wiw 
originally  some   agreement   between   the   parties;    and  he  said 
that  20  years  is  sufficient  to  give  a  man  a  title  in  ejectment, 
on   which   he  may  recover   the   house  itself ;   and  he   saw  no 
reason    why   it   should  not  be  sufficient  to  entitle  him  to  any 
easement  belonging   to   the    house.      So,   in   an  action   on  the 
case  for  stopping  up  ancient  lights,  the  defendant  attempted  to 
show  that  the  lights  did  not  exist  more  than  sixty  years.     Wilmot 
C.J.,  said  that  if  a  man  has  been  in  possession  of  a  house  with 
lights  belonging  to  it  for  fifty  or  sixty  years,  no  man  can  stop  up 
those  lights,  possession  for  such  a  length  of  time  amounts  to  a 
grant  of  the  liberty  of  making  them  ;  it  is  evidence  of  an  agree- 
ment to  make  them.     If  I  am  in  possession  of  an  estate  for  so 
long  a  period  as  sixty  years,  I  could  not  be  disturbed  even  by  a 
writ  of  right,  the  highest  writ  in  the  law.     If  my  possession  of 
the  house  cannot  be  disturbed  shall  I  be  disturbed  in  my  lights  I 
It  would  be  absurd.     But  the  action  can  only  be  maintained  for 
damages  as  far  as  the  lights  originally  extended,  and  not  for  an 
increase  of  light  by  enlarging  the  windows  recently  ;  and  I  should 
think  a  much  shorter  time  than  sixty  years  might  be  sufficient ; 
but   here  there  has  been  a  possession  of  that  time ;  Dougal  v. 
Wihon,  Sittings,  C.B.  Trin.,  9  G.,  3  (1769)." 

"  So  in  an  action  on  the  case  for  obstructing  the  plaintiff's 
lights,  who  proved  an  uninterrupted  possession  of  them  for  twenty- 
five  years  past,  GovM,  J.,  who  tried  the  cause,  then  called  upon 
the  defendant  to  show  cause  if  he  could  answer  this,  because,  if 
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unanswered,  he  thought  it  sufficient  to  establish  the  plaintiffs   H.  C.  op  a. 
case.    The  defendant  upon  this  offered  a  grant  from  the  former 


owner  of  the  defendant's  premises  to  the  plaintiffs  predecessor,    delohery 
dated  June,  1750,  by  which  he  granted  him  liberty  to  put  out  permanent 
a  particular  window,  and  argued  that,  having  this  grant  and  no  Trustee  Co. 

OP  JN.ci.  ••  • 

other,  it  must  be  presumed  that  plaintiff  never  had  any  other,       

and  this  would  be  an  answer  to  the  presumption  arising  from 
length  of  possession.  The  Judge  thought  the  grant  would  nob 
alter  the  case,  as  it  related  to  a  particular  window,  which  was  not 
included  in  the  present  action,  and  no  exception  of  any  other  or 
reference  was  mentioned  in  the  grant.  The  defendant  then  relied 
on  the  possession  previous  to  these  twenty-five  years ;  but  the 
Judge  said  that  would  not  avail  him ;  he  thought  that  twenty 
years'  possession  unanswered  was  sufficient,  and  if  the  defendant 
had  any  evidence  to  explain  the  possession  within  20  years,  to 
show  it  was  limited  or  modified,  or  bad  in  its  commencement,  that 
would  be  material ;  the  defendant  offered  none  such,  and  there 
was  a  verdict  for  the  plaintiff;  the  Judge,  however,  reserved  the 
point  of  law  if  the  defendant  thought  fit  to  move  the  Court. 
Afterwards  a  rule  to  show  cause  why  there  should  not  be  a  new 
trial  was  obtained  on  the  ground  of  a  misdirection,  because  the 
Judge  told  the  jury  that  so  long  an  enjoyment  was  sufficient  to 
give  the  plaintiff  a  right  to  them,  although  the  defendant  offered  to 
prove  that  there  were  no  lights  there  previous  to  that  time ;  but  that 
this  evidence  was  not  received,  and  the  counsel  for  the  rule  insisted 
that  the  Judge  had  called  the  25  years'  possession  an  absolute  bar, 
incapable  of  being  overturned  by  any  contrarj'^  proof,  where  it 
was  only  a  presumptive  proof  which  might  be  explained  away  ; 
that  it  was  a  matter  of  fact  for  the  jury,  but  the  Judge  left 
nothing  to  the  jury,  treating  it  as  a  matter  of  law.  Lord  Mans- 
field said  : — "  I  think  there  must  be  some  mistake  in  the  state- 
ment of  what  passed  at  the  trial.  The  enjoyment  of  lights,  with 
the  defendants  acquiescence  for  20  years,  is  such  decisive  pre- 
sumption of  a  right  by  grant  or  otherwise,  that  unless  contra- 
dicted or  explained,  the  jury  ought  to  believe  it ;  but  it  is 
impossible  that  length  of  time  can  be  said  to  be  an  absolute  bar, 
like  a  Statute  of  Limitations ;  it  is  certainly  a  presumptive  bar 
which  ought  to  go  to  a  jury.     Thus   in  the    case   of   a   bond 
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H.  C.  OF  A.  there  is  no  Statute  of  Limitations  that  bars  an  action  upon  it, 
1904.        but  there  is  a  time  when  the  jury  may  presume  the  debt  to  be 

^  discharffed,  as  if  no  interest  appears  to  have  been  paid  for  16  or 

V.  20  years.     The  same  rule  prevails  in  the  case  of  a  highway. 

Trustee  Co.  Time  immemorial  itself  is  only  presumptive  evidence,  for  so  it 

OF  N.S.W.  ^^  Yiq]^  in  the  case  of  the  Mayor  of  Kingston-iipdn-Hull  v. 
Hornier,  1  Cowp.,  102.  In  a  case  before  me  at  Maidstone,  I  held 
length  of  time,  when  unanswered  and  unexplained,  to  be  a  bar." 
Willes,  J. — "  There  was  a  case  before  me  at  York  where  I  held 
uninterrupted  possession  of  a  pew  for  20  years  to  be  presumptive 
evidence  merely,  and  that  opinion  was  confirmed  afterwards  in 
the  Court  of  Common  Pleas."  Ashurst,  J. — "I  should  have 
thought  that  it  was  the  duty  of  the  counsel  for  the  defendant  to 
have  told  the  Judge  that  this  evidence  was  only  a  presumptive, 
not  an  absolute  bar  "  (to  which  it  was  answered  by  Coke,  of 
counsel  for  the  defendant,  that  it  was  so,  and  a  case  was  cited 
where  40  years  were  held  not  to  be  an  absolute  bar).  Buller,  J. 
— "  I  incline  very  much  to  think  that  the  Judge  was  misunder- 
stood, for  he  never  could  call  it  an  absolute  bar.  In  the  Wells 
Harbour  Case  this  Court  went  fully  into  the  doctrine,  and  the 
rule  of  law  is  clear,  that  length  of  time  is  presumptive  evidence 
only."  The  Judge  said  : — "  I  think  20  years*  uninterrupted 
possession  of  these  windows  is  a  suflScient  right  for  the  plaintiffs 
enjoyment  of  them."  Now  that  expression  is  open  to  a  double 
construction.  If  the  Judge  meant  it  was  an  absolute  bar  he  was 
certainly  wrong  ;  if  only  a  presumptive  bar,  he  wais  right.  The 
Court  seemed  much  inclined  to  discharge  the  rule,  but  the 
counsel  for  the  defendant  pressing  it  much,  it  was  made  absolute. 
However,  the  next  day,  Buller,  J.,  said  that  Ashitrst,  J.,  had 
waited  on  Mr.  J.  Gould,  who  said  he  never  had  an  idea  but  it 
was  a  question  for  a  jury,  and  would  have  left  it  to  the  jury,  if 
the  counsel  for  the  defendant  had  asked  it ;  that  he  compared  it 
to  the  case  of  trover,  where  a  demand  and  refusal  are  evidence 
of,  but  not  an  actual  conversion.  Rule  discharged.  Darwin  v. 
Upton,  Mich.,  26  Geo.  III.,  K.B.  (1786)." 

In  Read  v.  Brookman  (1789,  8  T.R.,  151)  the  question  was 
whether  a  plea  setting  up  a  release  which  had  been  lost,  and  could 
not  therefore  be   produced  and  put  upon   the  record   (as  was 
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required  under  the  then  existing  rules  of  pleading),  was  good.  H.  C.  of  A. 
Bulki\  J.,  said  (p.  159) — "  It  would  be  a  strange  contradiction  to 
say  that  the  law  allows  a  right,  and  yet  precludes  the  party  from    Delohkbt 
taking  the  benefit  of  it.     Pleading  is  the  fonnal  mode  of  alleging  ^^^'j^^^^j^ 
that  on  the  record  which  would  be  the  support  or  defence  of  the  Trustee  Co. 

party  on  evidence.     Now  the  law  has  said  that  a  gi-ant  may  be        . 

presumed  from  length  of  usage ;  then  if  a  party  were  permitted 
to  give  evidence  on  the  general  issue  in  support  of  that  presump- 
tion, and  were  refused  the  liberty  to  plead  it,  where  pleading  is 
necessary,  it  would  be  the  grossest  contradiction.  Whether  the 
evidence  in  each  particular  case  is  a  sufficient  foundation  for  such 
a  presumption  is  a  question  that  does  not  arise  upon  pleading, 
but  upon  the  trial  of  the  issue  afterwards.  And  in  some  cases  a 
rule  has  been  laid  down  respecting  the  length  of  time  which  shall 
be  sufficient  to  raise  a  presumption  :  As  in  the  case  of  Damv^in  v. 
Upton,  where  20  years*  quiet  and  uninteiTupted  possession  of 
ancient  lights  was  deemed  a  sufficient  ground  from  which  the 
jury  might  presume  a  gi-ant." 

In  Cross  v.  Lewis  (1824,  2  B.  &  C,  686),  which  was  an  action 
for  disturbance  of  lights  which  had  been  enjoyed  for  38  years, 
Bayley,  J.,  said  :  •*  I  do  not  say  that  20  years*  possession  confers  a 
legal  right,  but  uninterrupted  possession  for  20  years  raises  a 
presumption  of  right ;  and  ever  since  the  decision  of  Darwin  v. 
Vptoi},  it  has  been  held  that  in  the  absence  of  any  evidence  to 
rebut  that  presumption,  a  jury  should  be  directed  to  act  upon  it. 
It  has  been  argued  that  in  order  to  found  such  a  presumption  it 
must  be  shown  that  the  first  act  was  illegal.  If  so,  the  doctrine 
of  presumption  can  never  apply  to  windows ;  for  a  person  build- 
ing a  house,  even  at  the  extremity  of  his  own  land,  may  lawfully 
open  windows  looking  towards  the  adjoining  property.  If  his 
neighbour  objects  to  them  he  may  put  up  an  obstruction,  but  that 
is  his  only  remedy ;  and,  if  he  allows  them  to  remain  unobstructed 
for  20  years,  that  is  a  sufficient  foundation  for  the  presumption  of 
an  agreement  not  to  obstruct  them." 

In  Moore  v.  Itawson,  3  6.  &  C,  332,  also  an  action  for  obstruct- 
ing lights,  and  decided  in  the  same  year,  Littledale,  J.  said  (p. 
339) :  "  There  is  a  material  difference  between  the  mode  of  acquir- 
ing 8uch  rights  "  {i.e.,  rights  of  common  or  of  way)  "  and  a  right 
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H.  C.  OF  A.  to  light  and  air.     The  latter  is  acquired  by  mere  occupancy  ;  the 

former  can   only   be   acquired  by  user,  accompanied  with  the 

Dklohert    consent  of  the  owner  of  the  land  ;  for  a  way  over  the  lands  of 

Permanent  ^'^^^l^®'^  can  only  be  lawfully  used,  in  the  first  instance,  with  the 

Trustee  Co.  consent,  express  or  implied,  of  the  owner.     A  party  using  the  way 

without  such  consent  would  be  a  wrong-doer ;  but  when  such  a 

user,  without  interruption,  has  continued  for  twenty  years,  the 
consent  of  the  owner  is  not  only  implied  during  that  period,  bat 
a  grant  of  the  easement  is  presumed  to  have  taken   place  before 
the  user  commenced.     The  consent  of  the  owner  of  the  land  was 
necessary,  however,  to  make  the  user  of  the  way  (from  which  the 
presumption  of  the  grant  is  to  arise)  lawful  in  the  first  instance. 
But  it  is  otherwise  as  to  light  and  air.     Every  man  on  his  own 
land  has  a  right  to  all  the  light  and  air  which  will  come  to  hira, 
and  he  may  erect,  even  on  the  extremity  of  his  own  land,  build- 
ings with  as  many  windows  as  he  pleases.     .     .     .     After  he  has 
erected  his  building  the  owner  of  the  adjoining  land  may  after- 
wards, within  twenty  years,  build  upon  his  own  land,  and  so 
obstruct  the  light  which  would  otherwise  pass  to  the  building  of 
his  neighbour.     But  if  the  light  be  suffered  to  pass  without  inter- 
ruption during  that  period  to  the  building  so  erected,  the  law 
implies,  from  the  non-obstruction  of  the  light  for  that  length  of 
time,  that  the  owner  of  the  adjoining  land  has  consented  that 
the  person  who  has  erected  the  building  upon  his  land  shall 
continue  to  enjoy  the  light  without  obstruction,  so  long  as  he 
shall  continue  the  specific  mode  of  enjoyment  which  he  had  been 
used  to  have  during  that  period.     It  does  not,  indeed,  imply  that 
the  consent  is  given  by   way  of  grant,  for  although  a  right  of 
common  (except  as  a  common  appendant)  or  a  right-of-way,  being 
a  privilege  of  something  positive  to  be  done  or  used  in  the  soil  of 
another  man's  land,  may  be  subject  of  legal  grant,  yet  light  and 
air,  not  being  to  be  used  in  the  soil  of  the  land  of  another,  are 
not  the  subject  of  actual  grant ;  but  the  right  to  insist  upon  the 
non -obstruction   and   non-interruption   of   them    more  properly 
arises  by  a  covenant  which  the  law  would  imply  not  to  interrupt 
the  free  use  of  the  light  and  air." 

With  reference  to  this  last  observation  it  may  be  remarked 
that,  although  the  easement  of  light  is  often  spoken  of  as  a 
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negative  easement,  there  would  nob  seem  to  be  much  diflGieulty  in   H-  C.  op  A. 

framing  a  grant  of  a  positive  easement  of  light  over  the  land  of        ^®^' 

the  grantor.     The  importance  of  the  passage  lies,  however,  in    delohkby 

this,  that  it  is  apparent  that  that  very  learned  Judge  regarded  the   -^     ^• 

^^  -^  &        ft  Permanent 

consent  of  the  owner  of  the  servient  tenement  as  the  substance  Trustke  Co. 

OF  N.S.W. 
of  the  matter,  and  the  means  by  which  it  is  to  be  presumed  to  ' 

have  been  given  as  a  mere  question  of  form. 

This  is  the  last  of  the  reported  cases  on  the  subject  of  ancient 
lights  before  1828,  when  the  Act  of  9  Geo.  IV.,  c,  83,  was  passed, 
and,  as  the  Prescription  Act,  2  &  3  Wm.  IV.,  c.  71,  was  passed 
in  1832,  the  question  has  not  since  come  up  directly  for  discussion 
in  England.  In  the  case  of  Dalton  v.  Angufi,  (1879)  L.R.,  6  A.C., 
740,  however,  in  which  all  the  law  on  the  subject  of  the  acquisition 
of  eavsements  by  prescription  is  reviewed,  the  rule  as  laid  down  in 
Cross  v.  Lewis  is  recognized  as  a  correct  statement  of  the  law  of 
England  before  the  Prescription  Act. 

Revie\ving,  then,  this  line  of  decisions,  it  appears  to  have  been 
settled  in  England  long  ago  that  the  right  to  the  uninterrupted 
access  of  light  over  the  land  of  another  may  be  acquired  by  a- 
■*  long  "  and  continual  possession,  without  any  formal  instrument, 
and  that  the  interpretation  of  the  word  "  long "  has  by  degrees 
been  altered  by  judicial  decisions,  and  had  come  by  the  year  1786 
to  mean  unexplained  enjoyment  for  a  period  of  20  years  or  upwards. 
It  was  said  by  Lm^d  Chief  Justice  Cockhxirn,  that  thus  to  shorten 
the  period  of  prescription  without  the  authority  of  the  legislature 
was  a  judicial  usurpation.  As  to  this  Lord  Blackbut^y  in  his 
speech  in  Dalton  v,  Aikjus  (L.R.,  6  A.C.,  at  p.  812),  remarked : 
'•  Perhaps  it  was.  The  same  thing  may  be  said  of  all  legal  fictions, 
and  was  often  said  (with,  I  think,  more  reason)  of  recoveries. 
But  I  take  it  that  when  a  long  series  of  cases  have  settled  the 
law,  it  would  produce  intolerable  confusion  if  it  were  to  be 
reversed  because  the  mode  in  which  it  was  introduced  was  not 
approved  of;  even  where  it  was  originally  a  blunder  and  incon- 
venient, comnuuiis  C7Tor /aci^^'u«.  But  to  refuse  to  administer 
a  long  established  law  because  it  was  based  on  a  fiction  of  law, 
a/lmitted  to  be  for  a  purpose,  and  producing  a  result,  very 
beneficial,  is,  as  it  seems  to  me,  at  least  as  great  a  usurpation  of 
what  is  properly  the  function  of  the  legislature  as  it  was  at  first 
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H.  C.  OF  A.  to  introduce  that  fiction."  The  fiction  referred  to  is  that  of  a  lost 
grant,  which,  however,  as  already  shown,  was  not  regarded  by 

Delohery    Littledale,  J.,  as  the  substantial  basis  of  the  adopted  rule. 

Permanent       ^^  doubt,  in  some  cases,  where  the  matter  came  before  a  jury, 

Trustee  Co.  the  jury  were  directed  to  presume  that  a  grant  of  the  right  had 

.       once  existed  and  had  been  lost.     But,  if  the  distinction  between 

the  substance  of  the  law  and  its  temporary  formal  expression  is 
borne  in  mind,  the  difficulty  was  never  very  formidable.  The 
law  of  prescription  says  that  a  right  of  property  in  certain  things 
may  be  acquired  by  long,  continual,  and  peaceable  possession. 
The  reason  of  the  law  is  given  in  the  passage  above  quoted  from 
the  Digest.  It  was  adopted  on  grounds  of  public  policy,  in  order 
that  the  right  of  property  in  these  things  might  not  be  for 
ever  uncertain.  But  it  was  assumed  that  the  origin  of  the  title 
thus  recognized  by  the  law  was  itself  lawful  and  not  unlawful. 
And,  since  an  easement  over  the  land  of  another  could  onlr  be 
lawfully  created  by  his  consent,  the  law,  as  pointed  out  by 
Littledale,  J.,  implied  that  that  consent  had  been  given.  This 
was  the  substance  of  the  law.  The  mode  of  giving  the  consent 
was  an  accident.  But,  as  the  usual  mode  of  creating  an  ease- 
ment was  by  grant,  it  was  not  a  great  step  to  take  to  say,  when 
the  conditions  which  conferred  the  right  were  proved  to  exist, 
"  Here  is  an  incorporeal  hereditament  in  lawful  existence  and  of 
lawful  origin.  There  must  therefore  at  one  time  have  been  a 
grant."  In  the  case  oi  Bedle  v  Beard,  the  assumption,  after  a 
lapse  of  303  years,  of  the  existence  of  a  grant  which  had  been 
lost  was  not  in  itself  absurd.  But  in  the  later  cases  no  one 
pretended  to  believe  in  the  actual  existence  of  such  a  grant.  It 
appears,  however  (see  per  Lord  Blackhuim  in  Ballon  v.  Angtuf, 
at  p.  813),  that  as  a  matter  of  pleading  it  was  the  practice,  if  it 
was  not  absolutely  necessary,  to  allege  a  lost  grant  (as  was  done 
in  the  present  case).  The  issue  of  the  existence  of  such  a  grant 
having  been  formally  raised,  it  was  necessary  to  leave  it  to  the 
jury,  but  with  a  direction  to  the  effect  that  if  the  facta  proved 
showed  20  years'  continuous  possession,  unexplained,  the  law 
inferred  a  lawful  origin  for  the  possession,  and  that,  as  the 
formal  way  of  alleging  that  origin  was  by  alleging  a  grant,  they 
should  accept  the  allegation  in  that  sense,  and,  having  regard  to 
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the  substance  of  the  law  and  not  to  its  mere  form,  should  find   H.  C.  op  A. 
that  the  plea  was  proved.    It  is  quite  plain,  when  all  the  cases  are 
considered,  that  the  doctrine  of  lost  grant  was  never  regarded  as    Dklohery 
anything  more  than  an  artificial  and  subsidiary  rule  designed  pbr^^^jjjj^t 
for  the  purpose  of  giving  efiect  to  a  substantial  right.  ^^^^^Sr^' 

With  regard,  how^ever,  to  the  suggestion  that  the  shortening  of       

the  period  of  legal  prescription  was  a  judicial  usurpation,  it  may  be 
remarked  that  at  the  time  when  we  first  find  the  law  of  prescrip- 
tion formulated  in  England  it  was  thought  by  lawyers  that  the 
period  of  prescription  was  what  was  called  "  time  immemorial." 
The  first  statutory  limitation  of  actions  had  been  made  by  the 
Statute  of  Merton  '(28  Hen.  III.,  c.  8),  which  prescribed  various 
limits  for  bringing  writs  in  real  actions ;   that  for  a  writ  of  right 
being  the  time  of  Henry  II.,  and  the  limits  for  others  being  fixed 
at  later  dates.     By  the  Statute  of  Westminster  the  First  (3  Ed. 
L,  c  39),  the  limitation  for  a  writ  of  right  w^as  reduced  and  fixed 
at  the  accession  of  Kichard  I.  (a.d.  1189),  and  the  limitations  for 
others  again  at  later  dates.     When  Littleton  wrote,  the  Courts 
appear  to   have   thought  themselves   bound   to   act   upon   this 
expression  of  the  will  of  the  legislature,  and  to  hold  that  the 
longest  period  allowed  by  law  in  cases  governed  by  Statute  law 
.should  be  regarded  as  "  time  immemorial  "  in  cases  in  which  the 
Statute  did  not  apply,  but  which  were  analogous  in  principle. 
And,  although  this  rule  was  perhaps  departed  from  in  BecUe  v. 
Beard,  it  would  not  have  been  surprising  if,  when  the  statutory 
limit  was  again  altered  by  the  Statute  of  Limitations  of  1623, 
the  Courts  had  felt  themselves  bound  to  substitute' for  "  time  im- 
memorial "  as  the  test  of  "  long  "  enjoyment,  the'new  periods  of 
limitation  fixed  by  that  Statute,  or,  to  put  the  same  idea  in  other 
words,  had  thought  that  the  latter  periods  should  themselves  be 
considered  to  be  "  time  immemorial ''  for  the  purposes  for  which 
that  term  was  used  in  the  law  of  prescription.     Regarding  the 
matter  from  this  point  of  view,  the  Courts,  so  far  from  usui-ping 
the  legislative  function,  would  only  have  been  reverting  to  the 
principle  which  had  been  the  foundation  of  their  original  de- 
cisions, i.e.,  to  follow  with  regard  to  easements,  which  may  be 
considered  as  accessories  to  land,  the  positive  rule  laid  down  by 
the  legiaslature  with  regard  to  the  land  itself.     This  idea,  though 
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H.  C.  OF  A.   not  distinctly  expressed,  may  be  collected  from  the  opinion  of 

1904.        Wilmot,  C.J.,  in  Dovgal  v.  Wilson,  2  Wms.  Saund.,  175a.     But, 

Delohery    however  the  law  came  to  be  settled,  whether  by  judicial  usurpation 

p     ^'  , ,      or  bv  renewed  adherence  to  a  principle  for  a  time  lost  sight  of, 

Trustee  Co.  it  is  clear  that  before  1828  the  law  of  England  was  clearly  settled 
OF  N.S  W 

'       '    so  far  as  judicial  decision  could  settle  it. 

Was  then  this  law  part  of  the  common  law  introduced  into  New 
South  Wales  on  settlement  ?  Or,  if  not,  was  it,  in  the  words  of 
the  Act  of  9  Geo.  IV.,  a  law  "  which  can  be  applied  "  in  the 
administration  of  justice  in  New  South  Wales  ? 

In  Att(yi*ney-General  v.  Stewart  (2  Mer.,  143),  a  case  in  which 
the  question  was  whether  the  English  Statute- of  Moi'tmain  had 
been  introduced  into  the  colony  of  Granada,  Sir  W.  Ghrant,  M.R., 
said  :  "  Whether  the  Statute  be  in  force  in  the  Island  of  Granada 
will,  as  it  seems  to  me,  depend  on  this  consideration,  whether  it 
be  a  law  of  local  policy  adapted  solely  to  the  country  in  which  it 
was  made,  or  a  general  regulation  of  property  equally  applicable 
to  any  country  in  which  it  is  by  the  rules  of  English  law  that 
property  is  governed."  Applying  this  test,  which  has  been 
generally  accepted,  we  think  that  the  law  of  prescription,  which 
is,  in  various  forms,  part  of  the  law  of  most  civilized  countries, 
cannot  be  regarded  as  a  law  of  local  policy  adapted  solely  to  the 
locality  in  which  it  was  made,  but  must  be  regarded  as  a  general 
regulation  of  property.  In  this  regard  we  are  unable  to  draw  any 
distinction  in  principle  between  prescription  at  common  law  and 
prescription  by  Statute.  It  has  never  been  doubted  that  the 
Statute  of  Limitations  of  1623  (21  Jac.  I.,  c.  16)  applied  to  New 
South  Wales  (Devine  v.  Holloway,  14  Moo.  P.O.,  290),  and  it  was 
expressly  decided  in  Attorney -General  v.  Love,  (1898)  A.C.,  679), 
that  the  Nullum  Tempus  Act  (9  Geo.  III.,  c.  16)  is  in  force  there. 
The  learned  Chief  Judge  appears  to  have  thought  that,  in  deter- 
mining whether  anj'^  particular  part  of  the  law  of  England  was 
introduced  into  New  South  Wales  by  the  Statute  of  1828,  the 
test  to  be  applied  is  to  consider  whether  the  law  is  beneficial,  by 
which  we  understand  him  to  mean  suitable  to  the  existing  con- 
ditions of  Australia.  But  whether  a  law  is  suitable  or  beneficial 
to  a  country  or  not  is  a  question  for  the  legislature,  and  not  for  a 
Court  of  law.     Moreover,  the  test  prescribed  by  the  Statute  is 
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not  whether  the  law  is  suitable  or  beneficial,  but  whether  it  can  h.  C.  of  A. 
be  applied.     It  is  plain  that  a  law  may  be  applicable  in  the  sense        1904. 
that  it  can  be  administered,  although  it  may,  as  a  matter  of 
opinion,  be  considered  not  "  applicable,"  in  the  sense  of  being  v. 

suitable  or  beneficial.     The  Statute  does  not,  indeed,  itself  use  the  Trustee  Co. 
terra  "applicable,"  from  the  use  of  which  in  a  double  sense  con-    ^^ ^  -  -    • 
fasion  has  arisen. 

In  America  it  has  been  held  by  the  Courts  of  most  of  the 
States  that  the  law  of  prescription  as  to  ancient  lights,  as  now 
declared,  was  not  part  of  the  common  law  of  England  at  the  time 
of  settlement,  or  at  the  later  dates  at  which  the  existing  English 
common  law  was  adopted  in  the  several  States.  For  the  reasons 
already  stated  we  are  of  opinion  that  it  was  part  of  the  common 
law  of  England  in  1828.  American  Judges  have  also  thought  that 
the  law  was  not  in  force  as  a  law  based  upon  sound  principles 
and  natural  justice.  This,  however,  is  not  a  matter  on  which 
we  are  called  upon  to  express  any  opinion. 

We  cannot  see  that  there  would  be  any  difficulty  in  administer- 
ing the  law  of  prescription,  so  far  as  it  regards  ancient  lights,  in 
a  new  country,  so  soon  as  occupation  had  proceeded  to  such  an 
extent  as  to  allow  of  a  continued  enjoyment  for  20  years.  Possibly 
in  determining  whether  the  enjoyment  was  unexplained,  some 
different,  and,  indeed  novel  considerations  might  arise,  but  this 
would  not  render  impracticable  the  administration  or  application 
of  the  law  itself. 

So  far  as  regards  Australian  authority  on  the  subject,  it  is 
noteworthy  that  by  the  ''Act  to  Facilitate  the  Granting  of 
Leases"  passed  in  1847  by  the  Legislative  Council  of  New  South 
Wales,  which  then  included  some  eminent  lawyers  among  its 
members,  it  is  enacted  (sec.  2)  that  leases  made  in  the  form 
given  in  the  schedule  should  be  construed  to  include  inter  alia 
"  all  ancient  and  other  lights  "  to  the  lands  and  tenements  therein 
comprised  belonging  or  in  any  wise  appertaining.  This  is  a 
legislative  recognition  of  the  possibility,  at  least,  of  the  existence 
in  New  South  Wales  of  ancient  lights,  and,  as  they  could  only 
come  into  exislence  by  virtue  of  the  law  of  prescription,  of  the 
existence  of  that  law. 

The  old  Registration  Act  of  New  South  Wales,  7  Vict.  No.  16, 
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H.  C.  OP  A.  conferred   priority    upon   deeds   and   other    instruments    (wills 

excepted)  affecting  lands  or  hereditaments  executed  bond  fide  or 

Delohkry    for  valuable  consideration  according  to  the  priority  of  registra- 

Pkbmanknt  ^^^^y  ^°^  *^ot  according  to  the  dates  of  the  instruments  (sec.  11); 

Trustee  Co.  and  by  sec.  22  the  term  "  instrument "  was  defined  as  including 

of   ^ .  d  •  »V  . 

all  instruments  in   writing   whereby  real  or  leasehold   estates 

should  be  affected  or  intended  to  be  affected.  There  might  be 
some  difficulty  in  reconciling  the  law  of  prescription  with  this 
provision,  if  the  doctrine  of  lost  grant  were  to  be  taken  literally  as 
assuming  the  actual  existence  of  an  unregistered  instrument 
But,  for  the  reasons  already  given,  this  does  not  seem  to  be 
necessary.  The  Real  Property  Acts  of  all  the  States,  however, 
under  which  the  register  is  the  only  evidence  of  title  to  interests 
in  land,  so  that  an  unregistered  instrument  is  ineffectual  to 
create  any  estate  or  interest,  expressly  mention  easements,  and 
provide  that  as  to  them  the  register  is  not  conclusive  evidence  of 
title.  This  is  a  plain  recognition  of  the  existence  of  a  law  under 
which  interests  can.  be  created  otherwise  than  by  written  instru- 
ments, since  there  could  have  been  no  difficulty  in  providing  for 
the  registration  of  grants  or  agreements  for  the  creation  of  ease- 
ments if  it  had  been  desired  to  do  so. 

In  Thwaites  v.  Brake.  (1895)  21  V.L.R.,  729,  the  Supreme 
Court  of  Victoria  held  that  the  presumption  of  a  lost  grant  of  an 
easement  to  light  and  air  arises  after  uninterrupted  enjoyment  of 
the  easement  for  twenty  years,  but  may  be  rebutted  by  showing 
that  the  presumed  grantor  was  under  a  legal  incapacity  to  make 
the  grant.  The  first  proposition  does  not  seem  to  have  been  dis- 
puted at  the  bar.  In  Green  r,  Walhley,  (1901)  27  V.L.R,  503,  in 
which  the  question  was  when  the  Statute  of  Limitations  began 
to  run  in  respect  of  a  right  of  action  for  obstructing  lights,  the 
acquisition  of  an  easement  of  light  by  20  years*  enjoyment  was 
not  disputed. 

In  White  v.  McLean,  (1890)24  S.A.R.,17,jBaucauf,  J.,  following 
a  decision  of  Way,  C.J.,  in  Acraman  v.  King  (I7th  June,  1880,  a 
case  of  support),  held  that  the  English  Prescription  Act,  2  &  3 
Wm  IV.  c.  71,  as  to  light,  was  in  force  in  the  Province  of  South 
Australia,  which  was  founded  after  the  passing  of  the  Act  In 
New  Zealand  Loan  and  Mercantile  Co.  v.  Wellington,  (1890)  9 
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X.Z.LR,  10,  the  Court  of  Appeal  in  New  Zealand  held  that  the  H.  C.  of  a, 
same  Act  was  in  force  in  that  colony.  Williams,  J.,  delivering  the 
judgment  of  the  Court,  said  :  "  If  these  substantive  enactments    delohbry 
(Prescription  Acts) are  applicableto  the  circumstances  of  the  colony,  p^nJ^^-^jfT 
then  they  are  in  force  in  the  colony,  both  by  the  general  law  and  Trustee  Co. 

under  the  English  Laws  Act,  1858.   These  enactments,  at  the  time       _J 

New  Zealand  became  a  separate  colony,  formed  part  of  the  general 
English  law  of  real  property.  As  w^e  undoubtedlj'-  took  over  the 
general  branch  of  law,  there  is  nothing  to  justify  the  exclusion  of 
this  part  of  it.  It  seems  to  me  as  fully  applicable  to  the  circum- 
stances of  the  colony  as  the  Statute  of  Limitations,  the  Statute 
3  &  4  Wm.  IV.,  c.  106,  amending  the  law  of  inheritance,  or  the 
WilU  Act" 

The  English  Laws  Act,  1858,  referred  to  by  the  learned  Judge, 
declared  and  enacted  that  the  laws  of  England  existing  on 
14th  January,  1840,  should,  so  far  as  applicable  to  the  circum- 
stances of  the  Colony  of  New  Zealand,  be  deemed  and  taken  to 
have  been  in  force  therein  on  and  after  that  day,  and  should  con- 
tinue to  be  therein  applied  in  the  administration  of  justice 
accordingly. 

In  New  Brunswick  it  has  been  held  by  the  Supreme  Court  * 

that  the  law  of  prescription  as  regards  ancient  lights  is  part  of 
the  common  law  introduced  into  that  province  on  settlement ; 
Ring  V.  Pugsley,  (1878)  18  New.  Br.,  303.  It  is  common  know- 
ledge that  the  early  conditions  of  New  South  Wales  did  not 
differ  materially  from  those  of  New  Zealand  or  New  Brunswick. 

On  full  consideration  we  are  of  opinion  that  the  law  of  pre- 
scription as  to  ancient  lights  was  a  law  which  could  be  applied  in 
New  South  Wales  within  the  meaning  of  the  Statute  9  Geo.  IV, 
f.  83,  and  therefore  became  part  of  the  law  of  the  colony  at  that 
time,  even  if  it  had  not  been  brought  with  them  by  the  first 
colonists. 

We  think,  therefore,  that  the  defendant's  demurrer  ore  tentis 
should  have  been  over-ruled.  The  foundation,  however,  of  the 
plaintiff's  right  being  a  grant  or  agreement  on  the  part  of  the 
owner  of  the  adjoining  land,  using  those  terms  in  the  sense,  not  of 
an  actual  document  which  has  been  lost,  but  in  the  sense  of  a  con- 
tractual obligation    which   is   implied  by   law  from  proved  or 
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H.  C.  OF  A.  admitted  facts,  it  is,  of  course,  still  open  to  the  defendants  to 

show  such  a  state  of  facts  as  will  exclude  the  implication. 
Delohery        For  these  reasons  we  think  that  the  appeal  should  be  allowed, 
Permament  ^^^  ^^^  demurrer  over-ruled,  with  such  costs  as  would  have  been 

Trustee  Co.  payable  if  it  had  been  over-ruled  with  costs  in  the  first  instance. 
OFN.S.W.    1,/  ,.1,0.  ^  1         1       . 
The  cause  must  be  remitted  to  the  bupreme  Court  to  do  what  is 

right  in  execution  of  this  judgment       The  respondents   must 

pay  the  costs  of  the  appeal. 

Appeal  allowecL  Demurrer  over-rviltd, 
with  such  costs  as  would  have  been 
payable  if  it  had  been  over-ruled  with 
costs  in  the  first  instance.  Cause 
remitted  to  the  Supreme  Court  to  do 
what  is  right  in  execution  of  this 
judgment  Respondents  to  piy  the 
costs  of  the  appeal. 

Attorney  for  appellant,  A.  H.  Delohery. 
Attorneys  for  respondents,  Perkins  &  Fosbery. 
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NORMAN  CAMERON Petitioner: 

AND 

SIR  PHILIP  FYSH Respoxdext. 

DENISON  ELECTION  PETITION. 

COURT    OF    DISPUTED    RETURNS. 

H.  C.  OF  A.    CommomntoUth  Electoral  Act — Amendment  of  Pttxtxon—Cro^^A  on  ballot  paptr— 
1904.  Intyidaritiea—Evidtnct—New  case  nought  to  be  made  at  hearing. 

-  A  new  fact  relied  on  to  invalidate  an  election  will  not  be  allowed  to  be  set 

HoBART,      up  by  amendment  of  the  petition  after  the  time  allowed  by  law  for  presenting 
April  18.      a  petition. 

The  requisites  of  the  cross  prescribed  by  the  Commomreaftk  Electoral  Act  to 
be  put  upon  the  ballot-papers  considered. 

A  petitioner  will  be  kept  strictly  to  the  case  made  by  the  petition. 


Griffith,  C.J. 
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At  an  election  for  the  House  of  Representatives  for  the  electoral   H-  C.  of  a. 
Division  of  Denison,  in  the  State  of  Tasmania,  held  on  16th  Dec, 
1903,  there  were   three   candidates.   Sir  Philip  Fysh,   Norman     Cameron 
Cameron,  and  Andrew  Kirk  ;  the  first-named  was  declared  by  the       ^.^'^^^ 

Returning  Officer  to  have  been  dul}'  elected,  the  voting  being,  for       

Sir  Pliilip  Fysh  3,662  votes,  for  Cameron  3,630  votes.  Cameron 
thereupon  filed  a  petition  praying  {inter  alia)  that  the  respondent 
Fysh  be  declared  not  to  have  been  duly  elected,  and  that  the 
petitioner  be  declared  to  have  been  duly  elected. 

The  petition,  as  originally  framed,  alleged  numerous  offences 
by  the  respondent,  or  his  agents,  against  the  provisions  of  the 
Ekctoral  Act,  together  with  several  irregularities  in  the  conduct 
of  the  election.     A  recount  was  also  claimed. 

By  order,  dated  the  29th  March,  1904,  it  was  by  consent 
ordered  by  Grifithy  C.J.,  in  Chambers,  that  the  portions  of  the 
petition  which  charged  the  respondent  and  his  agents  with  offences 
against  the  Electm^al  Act  be  struck  out. 

Lodge,  for  the  petitioner.  On  the  petition  as  it  now  stands,  the 
points  open  to  the  petitioner,  apart  from  tliose  arising  upon  the 
ballot-papers  themselves,  are: — (1)  That  electors  whose  names 
were  on  the  roll  were  refused  permission  to  vote  :  (2)  That  some 
of  the  polling  places  were  not  open  during  the  whole  of  the  time 
fixed  for  the  election  :  (3)  That  certain  persons  on  the  State  roll 
were  refused  the  right  to  vote :  (4)  That  there  was  undue 
influence  as  to  voting  at  the  New  Town  Charitable  Institution. 

[Griffith,  C.J. — It  appears  that  255  ballot-papers  were  rejected 
as  informal.  I  propose  first  to  examine  these  papers  and  consider 
the  alleged  informalities  for  which  they  were  rejected.] 

Clarke  (with  him  S.  S.  Dohson),  for  the  respondent.  Notice  has 
been  received  from  the  petitioner  that  he  does  not  now  claim  the 
seat. 

[Griffith,  C.J. — That  may  be  so,  but  it  is  absolutely  necessary 
to  examine  these  ballot  papers.  It  may  appear  upon  examination 
that  the  result  of  the  election  is  not  affected  ;  on  the  other  hand, 
it  may  appear  that  the  respondent  was  not  duly  elected.] 

[The  result  of  this  scrutiny  was  that  38  additional  votes  were 
allowed  to  the  petitioner,  and  37  to  the  respondent,  while  one  vote 


Fysh. 
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H,  C.  OF  A.  was  reserved  for  further  consideration.    During  the  course  of  the 
1904.       proceedings  His  Honor  laid  down  the  following  principles.] 

Cameron 

V.  Griffith,  C.J.     In  order  to  make  a  vote  valid  there  must  be 

something  in  the  nature  of  a  cross  opposite  a  candidate's  name. 
A  cross  opposite  the  name  of  one  candidate  and  a  line  opposite 
the  name  of  another  create  an  ambiguity,  and  such  a  vote  ought 
not  to  be  counted.  A  number  of  votes  appear  to  have  been 
rejected  because  a  black  pencil  had  been  used  instead  of  a  blue 
one,  but  I  think  that  is  not  a  sufficient  ground  for  disallowing 
them.  On  one  ballot-paper  a  cross  has  been  put  opposite  the 
name  of  each  of  the  three  candidates,  and  two  of  such  crosses 
have  been  carefully  obliterated.  That  is,  I  think,  a  good 
vote.  There  is  one  ballot-paper  with  a  cross  opposite  a  name 
which  is  struck  through ;  that  I  reserve  for  further  consideration. 
The  old  system  of  voting  was  to  strike  out  the  name  of  the 
candidate  for  whom  the  elector  did  not  desire  to  vote,  and  it  may 
,  be  that  this  particular  elector  really  intended  to  vote  against  the 
candidate  opposite  whose  name  he  has  placed  the  cross. 

Lodge  asked  for  leave  to  amend  tJie  particulars  by  inserting  an 
allegation  that  several  persons  had  been  refused  permission  to 
vote  at  Middleton,  a  polling  place  outside  the  division. 

Clarke  objected,  on  the  ground  that  the  application  ought  not 
to  be  granted  at  this  late  stage. 

Griffith,  C.J.  This  is  substantially  a  new  ground  of  objection 
to  the  election.  The  Electoral  Act  requires  the  petition  to  set  out 
the  facts  relied  on  to  invalidate  the  election,  and  it  must  be  filed 
within  forty  days  after  the  return  of  his  writ.  If  I  were  to 
allow  the  application  I  should  practically  be  extending  the  time 
for  presenting  the  petition.     I  refuse  the  application. 

Evidence  was  then  heard. 

F.  P.  Bowden,  the  Divisional  Returning  Officer,  said  Jas.  H. 
Smith  was  the  Deputy  Returning  Officer  at  Cascade-road,  with 
J.  Addison  as  poll  clerk.  Mr.  Gadd  was  the  scrutineer  for  Sir 
Philip  Fysh  at  the  Fern  Tree. 

Williain  R.  Rockwell,  auctioneer  s  clerk,  and  an  elector,  said  he 
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went  to  the  Fern  Tree  polling  place  on  his  way  to  a  sale  at   H.  C.  of  A. 
Huonville,  with  two  or  three  others.     It  was  just  after  8.30  a.m., 
and  they  were  told  by  Mr.  Gadd,  respondent's  scrutineer,  that  the     Camerox 
polling  booth  was  not  open,  so  they  proceeded  on  their  way,  and       ^^^^ 

did  not  vote  as  desired.     Did  not  go  and  see  it*  the  polling  place        

was  really  open ;  took  Gadd*s  word  for  it.     It  might  have  been 
open  all  the  same. 

Howard  E.  Wright,  Hobart,  deposed  that  he  attended  to  vote 
at  the  school  house,  Cascade-road,  about  9.30  a.ra.,  but  could  not 
find  the  presiding  officer.  He  had  been  told  that  he  had  left  the 
room  for  a  few  minutes  to  telephone  for  some  additional  forms. 

Geo.  A.  Mather,  Lower  Sandy  Bay,  said  his  name  was  on  the 
State  roll  as  a  voter,  but  he  was  refused  the  right  to  vote  for 
Denison,  both  at  the  Town-hall  and  the  Model  School.  His  name 
was  not  on  the  House  of  Representatives  roll. 

F.  R.  Seager,  superintendent  of  the  New  Town  Charitable 
Institution,  said  he  was  presiding  officer  at  the  New  Town 
Charitable  Institution,  which  was  made  a  polling  place  of  itself. 

Lodge. — How  were  the  votes  of  the  blind  and  illiterate  inmates 
recorded  ? 

Clarhe  objected  to  the  question. 

Lodge. — I  am  entitled  to  show  that  undue  influence  was  used 
with  respect  to  the  votes  of  the  blind  and  illiterate.  The  mere  fact 
of  the  Superintendent  of  the  Institution  acting  as  presiding  officer 
is  sufficient  to  show  that  he  exercised  control  over  the  voters. 

Griffith,  C.J. — How  does  it  come  within  any  category  of 
illegal  practice  ?  I  do  not  see  anything  illegal  in  appointing  the 
superintendent  of  the  Institution  to  be  Deputy  Returning  Officer 
there. 

Lodge. — It  was  highly  irregular  to  appoint  the  superintendent 
to  be  Returning  Officer  at  the  Institution.  He  would  have  the 
means  of  influencing  the  votes  of  the  inmates. 

Griffith,  C.J. — I  do  not  express  any  opinion  about  the 
propriety  of  the  appointment.  If  it  is  not  forbidden  by  Statute, 
1  cannot  interfere.  It  may  or  may  not  have  been  wise  on  the 
part  of  the  Divisional  Returning  Officer  to  appoint  the  super- 
intendent as  Deputy  Returning  Officer;  but  the  respondent  is 
not  responsible  for  that. 
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H.  C.  OF  A.       Lodge-  -People  at   the   Charitable  Institution   were   not  in  a 

'^       position  to  exercise  their  free  judgment  under  such  circumstances, 

Cameron     and  it  is  an  irregularity  which  should  be  taken  notice  of. 
Pysh  Griffith,  C.J. — I  am  bound  to  take  notice  of  charges  of  ii-regu- 

larites  properly  raised,  but  this  is  pleaded  in  the  petition  as  an  act 

of  undue  influence  on  the  part  of  the  respondent.  The  Divisional 
Returning  Oflicer  who  appointed  Mr.  Seager  as  Returning  OflScer 
was  not  Sir  Philip  Fysh's  agent.  I  do  not  sit  here  to  try  ques- 
tions of  morals,  but  questions  of  law.  Even  if  undue  influence 
were  proved,  it  would  be  necessary  to  adduce  some  evidence  to 
show  that  it  affected  a  sufficiently  large  number  of  votes  to 
probably  affect  the  result  of  the  election.  You  have  not  tendered 
any  evidence  to  connect  the  respondent  or  his  agents  with  any- 
thing that  may  have  occurred  at  the  Institution.  Is  it  contended 
that  Mr.  Seager,  the  superintendent  of  the  Institution,  was  the 
respondent's  agent  / 

Lodge. — No ;  but  misconduct  on  the  part  of  a  presiding  officer 
should  not  be  allowed. 

GuiFFiTH,  C.J. — I  do  not  find  any  case  of  that  sort  alleged 
against  the  respondent.  Perhaps  you  suggest  that  Mr.  Seager 
and  the  respondent  were  friendly. 

L'ldge. — Mr.  Seager  would  know  how  the  inmates  voted ;  they 
could  not  have  recorded  their  votes  without  his  intervention.  The 
first  quality  of  a  Returning  Officer  is  to  be  impartial. 

Griffith,  C.J. — That  is  not  the  case  made  by  the  petition. 
Tiie  allegation  is  that  the  respondent  was  guilty  of  illegal  prac- 
tices, and  the  respondent  is  not  responsible  for  the  superintendent 
of  the  Institution  being  appointed  Deputy  Returning  Officer.  I 
reject  the  evidence. 

After  an  ad  jo  am  men  f , 

Lodge  informed  the  Court  that  he  was  not  in  a  position  to  otter 
any  evidence  to  connect  the  respondent,  or  his  agents,  with  any 
undue  influence  that  might  have  been  exercised  at  the  institution. 

Ckirke. — There  is  nothing  to  answer.  All  that  is  shown  is  that 
on  the  morning  of  the  election  two  or  three  men  were  told  that 
the  polling  booth  at  the  Fern  Tree  was  not  open  at  8.30  a.m. 
There  is  no  evidence  that  it  was  not  open. 


r. 
Fysh. 
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As  to  one  of  those,  named  Rockwell,  he  was  on  the  roll  for  H.  C.  of  a. 
North  Hobart  as  Rockall,  and  it  may  be  that,  had  he  gone  there        ^®^' 
to  vote,  his  right  would  have  been  denied.  Cameron 

There  is  no  evidence  that  any  votes  were  lost  at  the  Cascades 
polling  place  by  the  temporary  absence  of  the  officer  in  charge. 

Then  the  votes  of  two  men  were  refused  because  their  names 
were  on  the  State  roll,  not  the  Commonwealth  roll,  making  five 
altogether,  and  some  of  those  might  not  have  voted  for  the 
petitioner. 

Lodge  said  that  certain  evidence  which  he  had  tendered  having 
been  excluded  he  was  unable  to  prove  anything  that  would  affect 
the  result  of  the  election. 

Griffith,  C.J.  Before  the  oral  evidence  was  taken,  it  appeared 
that  the  respondent  had  a  majority  of  31  votes.  The  evidence 
shows  that  4,  or  possibly  5,  votes  may  have  been  lost.  Even  if 
that  be  so,  the  result  of  the  election  would  not  have  been  altered. 
And  perhaps  some  of  those  five  actually  did  vote.  As  to  the 
objection  that  voters  on  the  State  roll,  and  not  on  the  Common- 
wealth roll,  were  not  allowed  to  vote,  I  am  not  inclined  to  encourage 
the  idea  that  they  had  any  right  to  vote.  No  evidence  was 
given  of  the  allegation  that  the  respondent,  by  himself  or  his 
agents,  had  been  guilty  of  illegal  practices  or  undue  influence, 
such  as  would  invalidate  the  election.  It  was  not  proved  that 
the  respondent  caused  the  superintendent  of  the  Charitable 
Institution  to  be  appointed  as  Deputy  Returning  Officer  there 
with  the  view  of  influencing  the  votes  of  inmates  ;  and,  even  if 
it  had  been  proved,  there  was  nothing  to  show  that  he  did 
influence  one  of  those  votes.  It  is  not  my  duty  to  discuss  the 
manner  in  which  the  Divisional  Returning  Officer  discharged  his 
duty  of  appointing  deputies  ;  but  I  fail  to  see  any  thing  inherently 
wrong  in  that  officer  having  appointed  the  superintendent  of  the 
Institution  to  be  Deputy  Returning  Officer  ;  there  is  no  evidence 
of  his  having  exercised  any  undue  influence  or  of  his  having  had 
any  relations  with  the  respondent.  Although  certain  paragraphs 
relating  to  illegal  practices  have  been  struck  out  of  the  petition,  if 
evidence  had  been  tendered  to  prove  the  prevalence  of  such  prac- 
tices to  such  an  extent  as  probably  to  have  afiected  the  result  of 
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H.  C.  OF  A.  the  election,  I  should  have  allowed  those  paragraphs  to  be  treated 

*        as  particulars  of  the  general  allegations  of  undue  influence  affect- 

Cameron     ^^S  ^^®  election.    There  is,  however,  a  total  absence  of  any  evidence 

showing  any  illegal  practice  or  undue  influence.      The  petition 

therefore  fails,  and  is  dismissed  with  costs  against  the  petitioner. 

Petition  dismissed  xoith  cotitn. 

Solicitors,  for  petitioner,  Roberts  &  Allpo-rt. 
Solicitors,  for  respondent,  Dohaon,  Mitchell  &  Allport. 


V. 

Fysh. 


[HIGH  COURT  OF  AUSTRALIA.] 

DIXON Appellant; 

AND 

TODD Respondent. 

ON  APPEAL  FROM  THE  SUPREME  COURT  OF  QUEENSLAND. 

H.  C.  OF  A.    Bill  of  Sate— Bills  of  Sale  Act  {Qnetntiaud)  1891,  nee.    A-Inmlmicy  Act  1874, 
1904.  '^ecs.  107-8-9. 


By  the  law  of  Queensland  a  bill  of  aale  has  no  effect  as  an  assignment  of 

Brisbane,      .    *..  i        *-i       •  *.    *• 

chattels  until  registration. 

May  16,  IS. 

By  the  Insolitncy  Act  of  1874,  sec.  105,  an  assignment  made  by  a  debtor  in 

r.  .^.1-  ^  ,      insolvent  circumstances  in  favour  of  a  creditor,  not  beine  for  a  reasonable  and 

Barton  and      sufficient  consideration  given  at  the  time,  is  voidable  as  against  creditors  if  insolv- 
OConnor.JJ.  •  .u 

ency  follows  withm  six  months. 

A  bill  of  sale  was  executed  on  30th  May  for  a  then  present  advance  of  money, 
but  was  not  registered  until  18th  August,  at  which  date  the  maker  was  alleged  to 
have  been  in  insolvent  circumstances.  He  was  adjudicated  insolvent  within  six 
months. 

Held,  that  as  against  the  trustee  in  the  insolvency,  the  bill  of  sale  was  liable 
to  be  avoided  as  not  having  1)een  made  for  a  reasonable  or  sufficient  consideration 
given  at  the  time  of  execution. 

Decisions  of  Real,  J.,  and  the  Full  Court,  (1904)  Qd.  St.  R.  128,  reversed. 
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On  30th  May,  1903,  Wm.  Lovell  gave  a  bill  of  sale  over  certain   R-  ^-  ^^  ^' 

1904 

chattels  to  J.  W.  Todd,  the  respondent,  for  an  advance  of  £50       ^_* 
bearing  interest.     The  sum  of  £50  was  on  that  date  paid  by  Todd       Dixon 
to  Lovell.     Todd  did  not  register  the  bill  of  sale  till  ISth  August        i'odd. 

in  the  same  year.     On  2nd  November  Lovell  was  adjudicated        

insolvent,  and  Dixon,  the  appellant,  was  duly  appointed  the  trustee 
of  his  estate.  For  the  purpose  of  the  proceedings  below,  and  on 
appeal,  it  was  assumed  that  Lovell  wa,s  on  18th  August  in  insolvent 
circumstances. 

Application  was  made  by  Dixon  to  Real,  J.,  for  a  declaration 
that  the  bill  of  sale  was  fraudulent  and  void  against  him  as 
trustee,  and  that  the  property  included  in  it  was  the  property  of 
the  trustee,  with  consequential  relief.  On  10th  December,  Real, 
J.,  dismissed  the  application  with  costs. 

The  applicant  then  appealed  to  the  Full  Court,  who  by  majority 
{Cooper,  C.J.,  and  Power,  J.),  dismissed  the  appeal  with  costs, 
holding  that  the  time  of  giving  the  consideration,  which  was  in 
fact  contemporaneous  with  the  actual  execution,  must  be  carried 
forward  to  the  date  of  first  registration,  which  is  by  law  to  be 
deemed  the  date  of  execution,  and  so  deemed  to  have  been  con- 
temporaneous with  the  date  of  the  effective,  and  not  the  actual, 
execution  (Chubb,  J.,  diasenting). 

The  applicant  now  appealed  to  the  High  Court  by  special  leave. 

0' Sullivan,  for  the  appellant.  The  effect  of  the  decision 
appealed  from  is  that  a  bill  of  sale  given  for  a  present  advance 
may  be  held  over  indefinitely  from  registration,  provided  that  it 
Is  registered  prior  to  a  subsequent  adjudication,  if  only  by  a  single 
day. 

The  matter  turns  on  sec.  4  of  the  Bills  of  Sale  Art  1891,  and 
sees.  107-8-9  of  the  Insolvency  Act  1874.  Sec.  4  of  the  Bills  of 
S(iU  Act  provides  that — "  Every  Bill  of  Sale  executed  after  the 
commencement  of  this  Act  shall  be  registered  in  the  proper  registry 
ni  the  manner  prescribed  by  this  Act,  and  shall  truly  set  forth 
the  consideration  for  which  it  is  given,  and  no  such  bill  shall  have 
any  effect  as  to  any  of  the  chattels  comprised  in  it,  whether  as 
between  the  pal•ti(^s  to  it,  or  as  against  any  other  person  unless 
the  consideration  is  trulv  set  forth  therein,  or  until  it  has  been  so 
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H.  C.  OF  A.  registered.  And  for  the  purposes  o/  any  l<i\v  avoiding  assign- 
ments  as  against  creditors,  the  date  of  the  first  registration  shall 
he  deemed  to  be  the  date  of  the  execution  of  the  hill  of  sale" 

The  trustee's  contention  is  that  the  parties  are  in  the  same 
position  as  if  the  bill  of  sale  had  been  executed  on  18th  August. 
Had  it  been  actually  so  executed,  it  would  not  be  disputed  that 
it  was  null  and  void  as  having  been  given  for  a  past  consideration. 
From  30th  May  to  18th  August,  1903,  the  mortgagee  was  in  the 
position  of  an  unsecured  creditor ;  he  then  became  a  secured 
creditor,  but  in  consideration  of  a  past  advance. 

He  tlius  comes  within  the  provisions  of  sec.  109  of  the 
Insolvency  Act,  which  provides  that :  "  Every  conveyance,  assign- 
ment, gift,  delivery,  or  transfer  of  property,  or  charge  thereon, 
made,  executed,  or  given  by  any  debtor  unable  to  pay  hLs  debts, 
as  they  become  due,  from  his  own  moneys,  in  favour  of  any 
creditor  or  any  person  in  trust  for  any  creditor,  not  being  for  a 
reasonable  and  sufficient  consideration  given  at  the  time  of 
making  or  giving  the  same,  sliall,  if  a  petition  for  adjudication  of 
insolvency  be  presented  against  such  debtor  within  six  months 
after  the  date  of  making,  executing,  or  giving  the  same,  and 
adjudication  of  insolvency  be  made  thereon,  be  deemed  a  fraudu- 
lent preference,  and  shall  be  void  as  against  the  trustee  of  the 
insolvent  under  this  Act,"  &c. 

[On  the  interpretation  of  the  words  "  reasonable  and  sufficient 
consideration  given  at  time  of  making,"  he  referred  to  I))  ?y 
Donaldson,  1  Q.L.J.,  105,  at  p.  112;  and  In  re  Backert,  (1901) 
Q.St.R.,  p.  288.]  Bona,  fides  in  this  case  is  admitted,  but  is  imma- 
terial. 

Tlie  whole  course  of  the  statutory  law  as  to  bills  of  sale  has 
been  in  tlie  direction  of  increased  stringency  for  the  protection  of 
creditors.  Former  Acts,  the  Bills  of  S(de  Act  (19  Vict.,  102), 
and  the  Mercantile  Act  of  18()7,  were  less  stringent.  The  former 
Acts  provided  that  to  ensure  validity  a  bill  of  sale  must  l)e 
registered  within  tliiity  days ;  the  Act  of  1891  makes  it  absolutely 
void  until  registered.  Former  Acts  did  not  require  the  con.sider- 
ation  to  be  truly  stated,  later  Acts  do. 


Shand,  for  respondtnit.     The  appellant's  case  is  based  on  a  mis- 


V, 

Todd. 
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interpretation  of  the  latter  part  of  sec.  4  of  Bills  of  Sale  Act  1891 :  H.  C.  of  A. 
"  For  the  purposes  of  any  law  avoiding  assignments  as  against        ^^*' 
creditors,"  which  he  construes  "  for  the  purpose  of  altering  any       dixon 
law  applying  to  assignments   against  creditors."     These    words 
mean  "  for   the  purpose  of   extending  any  law,"  &c. ;    that   is, 
it  must  tii-st  be  shown  that  the  assignment  falls  within  the  class 
of  documents    already   struck    at   by  some   existing   Act.      In 
dealing   with   a   bill   of   sale  not   touched  by   sec.    105  of  the 
Insolvency  Act  this  part  of  sec.  4  of  the  Bills  of  Sale  Act  can 
have  no  application.     Sec.  4  cannot  apply  to  a  bond  fide  transac- 
tion, and,  therefore,  the  dates  of  the  giving  of  the  consideration 
and  of  the  execution  are  immaterial. 

Sec  108  of  the  Insolvency  Act  is  stringent  enough  as  it  stands, 
without  making  it  more  stringent  by  applying  sec.  4  of  the  Bills  of 
SaJe  Act  to  the  case  of  a  bond  fide  transaction.  The  construction 
put  on  the  section  (sec.  4),  bears  hardly  on  an  innocent  mortgagee 
and,  if  it  does  apply  to  such  an  one,  it  is  strange  that  the  legisla- 
tuiv,  with  British  and  colonial  precedents  before  it,  should  have 
gone  out  of  its  way  to  omit  prescribing  a  period  within  which 
registration  is  compulsory.  ' 

[Griffith,  C.J. — The  object  was  to  do  away  with  secret  bills  of 
sale  by  making  them  absolutely  void.] 

It  is  not  denied  that  sees.  107-8-9  of  the  Insolvency  Act  are  laws 
refen-ed  to  by  the  Bills  of  Sale  Act,  sec.  4.  Sec.  4  may  have  a 
different  meaning  for  the  purposes  of  difierent  Acts;  In  re 
Backert,  {IdOl)  Q.St.R.,  288,  at  p.  298.  Sec.  4  should  be  read  side  by 
side  with  sec.  8  of  41  &  42  Vict.  c.  41,  the  English  Act,  which  is, 
mother  respects,  closely  followed  by  the  Queensland  Bills  of  Sale 
Act. 

[O'Connor,  J. — The  policy  of  the  law  is  to  afford  the  creditor 
information  for  his  protection  by  a  register  of  bills  of  sale.] 

If  sec.  108  applies  to  shift  the  date  of  the  execution,  it  must  be 
taken  also  to  alter  the  date  of  the  whole  transaction,  for  it  would 
be  absurd  that  the  Act  sliould  apply  a  fictional  date  to  the 
execution,  and,  by  that  fiction,  convert  a  present  into  a  past 
consideration.  For  these  reasons  the  appeal  should  not  be 
allowed. 

Cur,  adv.  vult. 
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May  18. 


^'       (ySuUivav,  in  reply. 

The  judgment  of  tlie  Court  was  delivered  by 

Griffith,  C.J.  This  was  a  motion  by  the  appellant,  as  trustee 
of  the  insolvent  estate  of  William  Lovell,  for  a  declaration  tliat  a 
bill  of  sale  dated  80th  May,  1903,  and  registered  on  18th  August, 
1908,  may  be  declared  to  be  fraudulent  and  void  as  against  the 
trustee  in  the  insolvency,  and  for  consequential  relief.  The 
appellant's  case  is  founded  on  sec.  108  of  the  Insolvency  Act  of 
1874,  which  provides :  [His  Honor  read  the  section.]  In  this 
case  the  adjudication  was  on  2nd  November,  1903,  so  that  the 
transaction  was  within  the  period  of  six  months.  Now,  it  will  Ix* 
observed  that  under  that  section  certain  artificial  rules  are  laid 
down  for  determinincr  whether  a  transaction  is  fraudulent  or  not. 
Bond  Ji<^h's  and  honest  intention  do  not  decide  the  matter.  The 
only  question  is  whether  tlie  conditions  prescribed  by  the  Statute 
exist. 

The  first  condition  is  that  the  maker  of  the  assignment  is 
a  debtor  unable  to  pay  his  debts  as  they  became  due  from  his 
own  monevs.  The  second  is  that  the  assignment  is  in  favour  of 
a  creditor.  The  third  condition  is  that  it  is  not  for  a  reasonable 
and  sufficient  consideration,  or — which  may  be  regarded  as  an 
alternative  condition — that  the  consideration,  althougli  rea^jonable 
and  sufficient,  is  not  given  at  tlie  time  of  making  or  giving  the 
instrument.  The  effect  is  that  a  person  in  insolvent  circumstances 
cannot  make  away  with  his  property  except  for  a  contempor- 
aneous e([uivalent.  If  he  receives  such  an  equivalent,  his  creditors, 
of  course,  lose  nothing  by  the  assignment.  It  will  be  observed 
that  time  is  important  under  that  section  from  two  points  of  view: 
first,  with  regard  to  the  condition  that  the  giving  of  the  con- 
sideration must  be  contemporaneous  with  the  assignment :  and, 
secondly,  from  the  subsidiary  point  of  view  that  if  the  debtor, 
although  in  insolvent  circumstances,  escapes  for  six  months  from 
having  a  petition  presented  against  him,  the  transaction  cannot 
he  impeached. 

The  case  opened  by  the  appellant  before  the  learned  Judge  of 
first  instance  was  that  the  bill  of  sale  in  question  was  dated  30th 
]\Iay,  but  was  not  registered  until  18th  AugUvSt;  that  by  the  bill 
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of  sale  itself  it  appeared  that  the  consideration  was  paid  contem-   H-  C.  of  A. 
poraneously  with  the  execution,  and  wa^s,  therefore,  not  contem- 
poraneous with  the  registration;  that,  in  the  meantime,  the  assignee       Dixon 
was  an  unsecured  creditor  of  the  debtor  ;  and  that,  consequently,       rp^^j^ 

as  under  the  Bills  of  Sah  Jet  the  date  of  the  first  registration  is       

to  be  deemed  to  be  the  date  of  execution,  this  instrument,  which 
under  the  Statute  is  to  be  deemed  to  have  been  executed  on  18th 
August,  was  void  as  being  given  for  a  past  consideration.  On 
the  case  being  opened,  and  before  any  evidence  was  given  to 
show  that  tke  debtor  was  in  insolvent  circumstances,  the  learned 
Judge  intimated  that  he  thought  that  the  appellant  could  not 
succeed.  The  point  of  law  was  then  argued,  and  he  came  to  the 
conclusion  that  the  appellant  was  not  entitled  to  succeed  in  any 
view  of  the  facts,  and  dismissed  the  motion  with  costs.  On  appeal, 
the  Full  Court,  by  a  majority,  Chubb,  J.,  dissenting,  agreed  with 
the  learned  Judge  of  first  instance,  and  dismissed  the  appeal. 

The  question  for  our  determination  depends  upon  sec.  4  of  the 
Bills  of  Sale  Act  of  1891,  which  provides :  "  Every  bill  of  sale 
executed  after  the  commencement  of  this  Act  shall  be  registered 
in  the  proper  registry  in  the  manner  prescribed  by  this  Act,  and 
shall  truly  set  forth  the  consideration  for  which  it  was  given, 
and  no  such  bill  of  sale  shall  have  any  effect  as  to  any  chattels 
comprised  in  it,  whether  as  batween  the  parties  to  it,  or  as 
against  any  other  person,  unless  the  consideration  is  truly  set 
forth  therein,  nor  until  it  has  been  so  registered."  That  is  to  say, 
a  bill  of  sale  takes  ettect  not  by  execution  but  by  registration. 
Until  it  is  registered  it  is  nothing.  It  may  contain  the  record  of 
an  agreement  between  the  parties,  but  it  has  no  operation  what- 
ever as  an  assignment  until  it  is  registered.  The  section  goes  on 
—-"and  for  the  purposes  of  any  law  avoiding  assignments  as 
against  creditors,  the  date  of  the  first  registration  of  any  such  bill 
of  sale  shall  be  deemed  to  be  the  date  of  the  execution  of  the  bill 
of  sale." 

For  the  appellant  it  was  contended  before  the  Supreme  Court, and 
before  us,  that,  interpreting  these  words  according  to  their  plain 
language,  the  date  of  this  bill  of  sale,  if  it  comes  in  question  in  a 
proceeding  seeking  to  avoid  it  as  against  creditors,  is  the  date 
on  which  it  was  first  registered ;  that  that  date  was  18th  August; 
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H.  C.  OF  A.  and,  that  that  fact  being  ascertained,  the  only  inquiry  that  remains 
^^^'        is,  was  the  consideration  contemporaneous  ?    And,  as  the  consider- 
ation was  paid  on  30th  May,  the  only  answer  to  that  question  is,  of 
course,  "  No,  it  was  not  contemporaneous."     Three  of  the  learned 
Judges  of  the  Supreme  Court  have  refused  to  accept  this  view. 
We  find  some  difficulty  in  formulating  the  argument  on  behalf  of 
the  respondent,  having  regard  to  the  explicit  language  of  sec. 
4,  which  provides  that  the  date  of  registration  is  to  be  deemed  the 
date  of  execution,  and  further  provides  tliat  until  registration 
there  is  no  assignment.     If  the  date  of  the  assignment  is  18th 
August,  how  can  it  be  said  that  the  consideration,  which  was 
given  on  30th  Ma}^  was  given  at  the  time  ?  It  is  not  in  controversy 
that,  in  this  interval,  the  respondent  was  an  unsecured  creditor. 
Counsel  for  the  respondent  asked  us  to  hold  that  the  onlj'  effect  of 
the  section  is  that  the  time  from  which  the  period  of  six  months 
is  to  be  reckoned  is  the  date  of  registration.     Of  course,  it  is  quite 
clear  that  the  six  months  must  be  reckoned  from  that  date  ;  ])ut 
the  words  of  the  section  are  "for  the  purposes  of  any  law  avoiding 
assignuj^nts."    As  has  been  already  pointed  out,  the  main  import- 
ance of  the  date  under  sec.  108  is  for  the  purpose  of  the  incjuiry 
whether  the  consideration  is  contemporaneous  with  the  assign- 
ment.    If  the  consideration  is  paid  in  May,  and  the  assignment 
takes  place  in  August,  it  is  impossible  to  say  that  the  one  is 
contemporaneous  with  the  other.     If  the  words  were  "  for  the 
purpose  of  computing  the  period  within  which  a  bill  of  sale  may 
be   impeached  under  any  law  avoiding  assignments   tis  against 
creditoi's,"  the  construction  contended  for  would,   no  doubt,  be 
the  correct  one,  but  the    words  are    cfeneral,  and   cover   everv 
case  in  which,  under  the  Insolvency  Law,  the  question  of  the 
date   of  a   bill  of   sale   is   material.      There  is  nothing   in  the 
section  to  suggest  that  a  fictitious  date  is  to  be  attribute<l  to  the 
oiving  of  the  consideration,  but  much  to  indicate  a  contraiy 
intention. 

The  rules  for  the  construction  of  Acts  of  Parliament  have  been 
many  times  laid  down.  A  statement  of  the  law  very  applicable 
to  the  present  case  is  to  be  found  in  the  opinion  of  the  Judges 
in  the  Sussex  Peerage  Case  (11  Clark  &  Finnell}%  at  p.  143), 
delivered  by  Lord  Chief  Justice  Tindal :  "My  Lords,  the  only  rule 
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for  tlie  constniction  of  Acts  of  Parliament  is  that  they  should  be  H.  C.  of  A. 
coustnied  according  to  the  intent  of  the  Parliament  which  passed 
the  Act.  If  tlie  words  of  the  Statute  are  in  themselves  precise  and 
unambiguous,  then  no  more  can  be  necessary  than  to  expound  those 
words  in  their  natural  and  ordinary  sense.  The  words  themselves 
alone  do,  in  such  case,  best  declare  the  intention  of  the  law  giver. 
But  if  any  doubt  arises  from  the  terms  employed  by  the  legisla- 
ture, it  has  always  been  held  a  safe  means  of  collecting  the 
intention,  to  call  in  aid  the  gi-ound  and  cause  of  making  the  Statute, 
and  to  have  recourse  to  the  preamble,  which,  according  to  Chief 
Justice  Dyer,  is  *  a  key  to  open  the  minds  of  the  makers  of  the 
Act,  and  the  mischief  which  they  intended  to  redress.'  " 

Now,  to  apply  the  first  branch  of  the  rule,  and  expound  the 
words  in  their  natural  and  ordinary  sense :  What  is  the  natural 
and  ordinary  sense,  first,  of  the  words  "  no  such  bill  of  sale  shall  have 
any  effect  as  to  any  of  the  chattels  comprised  in  it  .  .  .  until  it 
has  been  so  registered,"  and  then  of  the  words  "  for  the  purposes  of 
any  law  avoiding  assignments  as  against  creditors  the  date  of 
the  first  registration  .  .  .  shall  be  deemed  to  be  the  date  of 
the  execution  of  tlie  bill  of  sale  f  When  the  BilL^  of  Sale  Act  was 
peussed  the  Inmlrevcy  Act  of  1874,  under  which  assignments 
to  creditors  for  considerations  not  contemporaneous,  were  liable  to 
be  avoided,  had  been  in  force  for  27  years.  It  may,  therefore,  be 
assumed  to  have  been  present  to  the  minds  of  the  legislature. 
There  is  no  ambiguity  in  the  words.  When  any  such  (question 
arises,  the  date  of  first  registration  is  to  be  deemed  to  be  the 
date  of  execution.  The  date  of  first  registration  in  this  case  is 
IHth  August.  That  is,  therefore,  to  be  deemed  to  be  the  date  of 
execution.  Then  comes  the  in(|uiry :  "  Was  the  consideration 
given  at  the  time  V  The  answer  is ;  the  consideration  was  given 
in  May,  not  in  August.  That  is  expounding  the  words  in 
the  natural  and  ordinary  sense.  Assuming,  however,  that  the 
worfs  are  capable  of  a  difierent  construction,  or,  that,  although 
the  words  are  "  for  the  purposes  of  any  law  avoiding  assignments 
as  against  creditors,"  the  expounding  of  these  words  in  their 
natural  and  ordinary  sense  would  lead  to  some  manifest 
absurdity,  which  has  not  been  suggested,  then  regard  should 
be  had  to   the   second   rule : — "  If  any  doubt   arises   from  the 
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terms  employed  by  the  legislature,  it  has  always  been  held  a  safe 
means  of  collecting  the  intention  to  call  in  aid  the  ground  and 
cause  of  making  the  Statute."     Now,  if  we  consider  the  cause  of 
the  making  of  the  Bill^i  of  SaU  Act,  it  will  certainly  not  lead  us  to 
a  contrary  conclusion.     The  original  Bills  of  Sale  Act  was  an  Act 
to  mitigate  the  evils  arising  from  secret  bills  of  sale.     Provisions 
were  made  for  registration,  but  they  were  not  found  to  be  effectual. 
By  the  Act  of  1867  those  provisions  were  repealed  and  others 
substituted,  and  the  later  provisions  were  again  repealed  in  1891, 
when  the  legislature  laid  down  the  new  rule  that  there  should  be 
no  effective  bill  of  sale  until  registration.     That  is  to  say,  it  did  not 
validate,  but  abolished,  secret  bills  of  sale.     A  secret  bill  of  sale  Ls 
impossible  under  the  law  of  1891,  because  it  is  not  a  bill  of  sale  at 
all.    That  being  the  apparent  intention  of  the  legislature,  and  those 
being  the  means  adopted  to  carry  out  their  intention,  is  there 
anything  inconsistent  or  absurd  in  holding  that  the  date  of  the 
assignment  is  what  it  is  said  to  be  by  the  Statute,  and  that  the 
date  of  giving  the  consideration  is  the  date  on  which  it  was  given 
in  fact  ?     The  construction  which  found  favour  with  the  Supreme 
Court  would  make  the  Act  an  Act  to  fa^jilitate  and  validate  secret 
bills  of  sale.     A  man  might  carry  on  business  for  years  after 
giving  a  secret  "bill  of  sale ;  all  his  property  might  be  suppased 
by  the  world  to  belong  to  him  and  to  be  available  in  satisfaction 
of  his  debts,  whereas  in  reality  some  other  person  would  have  in 
his  pocket  a  document  which,  when  registered,  would  take  away 
the  whole  of  that  property  from  his  creditors  and  give  it  to  that 
other  person ;  and  this  result,  under  the  construction  which  has 
been  put  upon  the  Statute  by  the  learned  Judges  who  were  a 
majority  of  the  Supreme  Court,  would  be  in  accordance  with  the 
law,  although   the  plain   and  manifest  object  of  the  Act  is  to 
abolish  secret  bills  of  sale.     For  these  reasons  it  appears  to  us 
quite  clear  that,  since  the  effective  date  of  the  execution  of  the 
bill  of  sale  is  the  date  of  registration,  if  the  consideration  is  not 
contemporaneous  with  the  registration,  the  transaction  is  obnoxious 
to  sec.  109  of  the  Insolvency  Act     It  is  said  that  the  consequence 
will  l)e  that  a  man  who  lends  money  to  a  person  in  insolvent 
circumstances  will  be  obliged  to  register  the  bill  of  sale  as  soon  as 
it  is  given.     Supposing  that  that  is  a  necessary  consequence,  we 
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can  only  say,  looking  at  the  Statute,  that  it  appears  to  us  to  be   H.  C.  of  a. 
the  manifest  intention  of  the  legislature.  ^^^' 

We  think,  therefore,  that  the  decisions  of  the  learned  Judge  of  Dixon 
first  instance,  and  of  the  Full  Court,  were  erroneous,  and  sliould  be 
revei-sed.  The  facts  have  not  been  investigated,  the  case  having 
been  treated  as  one  to  be  decided  upon  a  preliminary  point  of 
law.  The  only  order,  therefore,  which  we  can  make  is  that  which 
is  now  made,  namely,  that  the  decisions  appealed  from  be  reversed, 
and  the  matter  be  remitted  to  the  Supreme  Court  to  be  dealt  with 
according  to  the  law  a^  now  declared.  The  respondent  must  pay 
the  casts  of  the  appeal  to  the  Full  Court  and  of  this  appeal. 

Appea  I  (I llowed.  Decis ion t<  oppen led 
from  reversed.  Respondent  to 
IKiy  costs  of  appeal  to  Fvll  CoitH. 
Case  remitted  to  the  Siqrreme 
Court  to  do  vjhat  is  right  in 
jyursuance  of  this  judgment. 
Respondent  to  j^dy  costs  of  this 
appe<(l. 

Solicitors  for  the  appellant,  O'Sidlivan  &  Scott. 
Solicitors  for  the  respondent,  Macjyherson,  Macdonald-Paterson 
&Co. 


H.  C.  OF  A, 

Defendants.       i904. 


AND 

COMMOXWEALTH  OF  AUSTRALIA  and  | 
STATE  OF  VICTORIA  ....         I 

Melbourne, 

'  he  CoiiHitution,  sees.  89,  92,  dS—Dntiea  ofCnstonis  and  Excise— Importation  ofgooda  June  1 ,  2, 
^^to  State  be/oi'e  imposition  oj  uniform  dutien — Passing  of  goods  ojtencards  into  3,  8. 

^^olhr  State  for  consumption— Apportionment  of  dxUies  between  States— Inter-  

preiationof  the  Constitution— History  of  legislation— Beftrtnce  to  draft  bills  ^'JSJ^'a^d'* 

P^^paredby  Conventions.  O'Connor,  J  J. 


I 


330  HIGH    COURT  [1904. 

H.  C.  OF  A.  ^^'  93  (i.)  of  the  Constitution  (a)  applies  only  to  goods  imported  after  the 

1904.  imposition  of  uniform  duties  of  customs,  and  not  to  goods  imported  before  that 

^ — , — '        time. 

jState  01-  Held,  therefore,  that  the  State  of  Tasmania  was  not  entitled  under  the  Con- 

lASMANIA 

t;,  stitution  to  be  credited  with  duties  of  customs  collected  by  the  Oommonwealth  in 

TheCommon-  the  State  of  Victoria  on  goods 'imported  into  Victoria  between  the  date  of  the 

WEALTH  OP 

Australia    ®*t^^^ishment  of  the  Commonwealth  and  that  of  the  imposition  of  uniform  duties 
AND  State  of  of  customs,  and  passing  after  the  latter  date  therefrom  into  the  State  of  Tasmania 
Vjctoria.     {qj.  consumption. 

Held  also,  for  a  similar  reason,  that  the  State  of  Tasmania  was  not  entitled 
under  the  Constitution  to  be  credited  with  duties  of  excise  paid  on  goods  pro- 


(a)  The  following  are  the  material  sections  of  the  Constitution  : — 

89.   Until  the  imposition  of  uniform  duties  of  customs — 

I.  The  Commonwealth  shall  credit  to  each  State   the  revenues  collected 
therein  by  the  Commonwealth. 

II.  The  Commonwealth  shall  debit  to  each  State — 

(a)  the  expenditure  therein  of  the  Commonwealth  incurred  solely  for 
the  maintenance  or  continuance,  as  at  the  time  of  transfer,  of  any 
department  transferred  from  the  State  to  the  Commonwealth  ; 

(b)  the  proportion  of  the  State,  according  to  the  number  of  ita  people, 

in  the  other  expenditure  of  the  Commonwealth. 

III.  The  Commonwealth  shall  pay  to  each  State  month  by  month  the  balance 
(if  any)  in  favour  of  the  State. 

92.  On  the  imposition  of  uniform  duties  of  customs,  trade,  commerce,  and  inter- 
course among  the  States,  whether  by  means  of  internal  carriage  or  ocean  nav^igation, 
shall  be  absolutely  free. 

But  notwithsUinding  anything  in  this  Constitution,  goods  imported  before  the 
imposition  of  uniform  duties  of  customs  into  any  State,  or  into  any  Colony  which, 
whilst  the  goods  remain  therein,  becomes  a  State,  shall,  on  thence  passing  into 
another  State  within  two  years  after  the  imposition  of  such  duties,  be  liable  to  any 
duty  chargeable  on  the  importation  of  such  goods  into  the  Commonwealth,  less 
any  duty  paid  in  respect  of  the  goods  on  their  importation. 

93.  During  the  first  five  years  after  the  imposition  of  uniform  duties  of  customs, 
and  thereafter  until  the  Parliament  otherwise  provides : — 

I.  The  duties  of  customs  chargeable  on  goods  imported  into  a  State  and 

afterwards  passing  into  another  SUite  for  consumption,  and  the  duties 
of  excise  paid  on  goods  produced  or  manufactured  in  a  State  and  after- 
wards passing  into  another  State  for  consumption,  shall  be  taken  to 
have  been  collected  not  in  the  former  but  in  the  latter  State  : 

II.  Subject  to  the  last  sub-section,  the  Commonwealth  shall  credit  revenue, 

debit  expenditure,  and  pay  balances  to  the  several  States  as  prescribed 
for  the  period  preceding  the  imposition  of  uniform  duties  of  customs. 
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daced  in  Victoria  between  the  same  dates  and  passing  after  the  latter  date  there-    H.  C.  of  A. 
from  into  the  State  of  Tasmania  for  consumption.  1904. 

In  the  interpretation  of  the  Constitution  reference  may  be  had,  as  matter  of  '    '    * 

history  of  legislation,  to  the  draft  bills  of  1891,  1897,  and  1898,  prepared  under     TTc^^iJi'l 

legislative  authority  of  the  several  States.  r. 

The  Common- 

W'FAI  TH  OP" 

Special  Case  for  the  opinion  of  the  Higli  Court.  Australia 

The  case  was  as  follows  :—  ^I^^oIxk^ 

"  This  is  an  action  brought  by  the  State  of  Tasmania  against       

the  Commonwealth  of  Australia  and  the  State  of  Victoria  for 
£12,000  in  respect  of  certain  duties  of  Customs  and  duties  of 
Excise  received  by  the  Commonwealth  of  Australia. 

"  The  parties  to  the  cause  have  concurred  in  stating  the  ques- 
tions of  law  arising  therein  for  the  opinion  of  the  High  Court, 
and  the  following  case  is  by  the  consent  of  the  plaintiff  and  of 
the  defendants  stated  for  the  opinion  of  the  said  Court  without 
any  pleadings  pursuant  to  the  provisions  of  Order  XXIX.  of  the 
Rules  of  Court  contained  in  the  Schedule  to  the  High  Court 
Procedure  Act  1903  : — 

"1.  The  Commonwealth  of  Australia  was  established  on  1st 
January,  1901. 

'*  2.  Uniform  duties  of  Customs  and  uniform  duties  of  Excise 
were  imposed  on  8th  October,  1901. 

"  3.  Goods  were  imported  into  the  State  of  Victoria  between  1st 
January,  1901,  and  8th  October,  1901,  and  duties  of  Customs 
were  collected  thereon  by  the  Commonwealth  under  the  Victorian 
tariff. 

"4.  The  said  duties  of  Customs  were  duly  credited  to  the  State 
of  Victoria  by  the  Commonwealth  as  prescribed  by  sec.  89  of  the 
Constitution  of  the  Commonwealth  of  Australia. 

"  5.  The  goods  so  imported  passed  into  the  State  of  Tasmania 
for  consumption  after  8th  October,  1901.  Some  of  the  said  goods 
were  dutiable  under  the  Tasmanian  tariff  in  force  prior  to  8th 
October,  1901,  at  a  rate  higher  than,  some  at  a  rate  equal  to,  and 
some  at  a  rate  lower  than  the  rate  paid  thereon  under  the  said 
Victorian  tariff  as  aforesaid. 

'*6.  Goods  were  produced  and  manufactured  in  the  State  of 
Victoria  between  let  January,  1901,  and  8th  October,  1901,  and 
duties  of  Excise  were  paid  thereon  to  the  Commonwealth  and  tlie 
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H.  C.  OF  A.  said  duties  of  Excise  were  duly  credited  to  the  State  of  Victoria  as 
1904.        prescribed  by  sec.  89  of  the  Constitution  of  the  Commonwealth 

State  of     ^^  Australia.     The  said  goods  passed  into  the  State  of  Tasmania 

Tasmania    f^j.  consumption  after  8th  October,  1901. 
ThkCommon-      "  7.  Neither   the   whole  nor  any  part  of  the  said  duties  of 

WFALTII  OF 

Australia    Customs  collected  in  Victoria  by   the  Commonwealth  or  of  the 
^Tas^ania.^^  ^^^^  duties  of  Excise  paid  in  Victoria  to  the  Commonwealth  as 

aforesaid  have  been  paid  or  credited  by  the  Commonwealth  to 

the  State  of  Tasmania. 

"  8.  The  said  duties  of  Customs  and  duties  of  Excise  amounted 
approximately  to  £12,000. 

"  9.  The  State  of  Tasmania  contends  that  upon  the  true  con- 
struction of  the  Constitution  of  the  Commonwealth  of  Australia 
the  said  duties  of  Customs  and  duties  of  Excise  must  be  taken 
to  have  been  collected  in  Tasmania,  and  that  the  State  of 
Tasmania  is  entitled  to  be  credited  therewith  by  the  Common- 
wealth. 

"  The  questions  for  the  Court  are  as  follow : — 

*  1.  Is  the  State  of  Tasmania  entitled  under  the  Constitution 
of  the  Commonwealth  of  Australia  to  be  credited  by  the 
Commonwealth  with  the  duties  of  customs  collected  by  the 
Commonwealth  in  the  State  of  Victoria  on  goods  imported  into 
Victoria  between  1st  January,  1901,  and  8th  October,  1901,  and 
passing  therefrom  into  the  State  of  Tasmania  for  consumption 
after  the  said  8th  October,  1901  ? 

"  2.  Is  the  State  of  Tasmania  entitled  under  the  Constitution 
of  the  Commonwealth  of  Australia  to  be  credited  with  the  duties 
of  Excise  paid  on  goods  produced  and  manufactured  in  the  State 
of  Victoria  between  1st  January,  1901,  and  8th  October,  1901, 
and  passing  therefrom  into  the  State  of  Tasmania  for  con- 
sumption after  the  said  8th  October,  1901  ? 

"  Should  the  iudgment  of  the  Court  be  in  the  affirmative  the 
sum  of  £12,000  or  such  other  sum  as  may  be  fixed  by  the 
parties  or  ascertained  by  the  Court  or  in  such  manner  as  the 
Court  directs  shall  be  credited  by  the  Commonwealth  to  the 
State  of  Tasmania  and  debited  to  the  State  of  Victoria." 

On  the  hearing  of  tlie  arguments  it  was  admitted  that  the 
duties  of  Customs  referred  to  in  paragraph  3,  and  the  duties  of 
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Excise  referred  to  in  paragraph  6,  had  been  dealt  with  as  provided   H-  C.  op  A. 

by  see.  89  of  the  Constitution  by  the  payment  of  the  monthly        ^ 

balances  to  the  State  of  Victoria  under  that  section,  and  that     state  of 

any  excesses  of  duties  under  the  Commonwealth  Tariff  Act  over    Tasmania 

the  duties  paid  on  the  goods  on  their  importation  into  Victoria  The  Common- 

had  been  collected  in  and  credited  to  Tasmania.  Australia 

AND  State  of 

Gly  nn  and  Sir  Eliott  Lewis,  for  the  plaintiff  State.  The  question  ^i^'^- 
turns  on  the  meaning  of  the  word  "  imported  "  in  sec.  93  of  the 
Constitution.  Does  it  include  importation  before,  as  well  as  after, 
the  imposition  of  uniform  duties  ?  If  it  does,  Tasmania  is  entitled 
to  succeed  in  this  action.  There  is  no  ambiguity  in  sec.  93,  see 
Heydons  Case,  (1584)  2  Rep.,  18.  The  grammatical  construction 
is  that  the  section  includes  goods  imported  before  the  imposition 
of  uniform  duties,  and  that  construction  will  be  adhered  to  unless 
the  result  is  an  absurdity  or  brings  about  a  repugnancy  to  the 
rest  of  the  Act.  Sussex  Peeracje  Case,  (1844)  11  CI.  &  F.,  85  ; 
Warhurtmi  v.  LovelaTid,  (1832)  2  Dow.  &  CI.,  480,  at  p.  488 ; 
Attorney-General  v.  Lockwood,  (1842)  9  M.  &  W.,  378,  at  p.  398. 
As  to  the  construction  of  a  Constitution,  see  Story  mi  the  Con- 
stitution,  vol.  i.,  pp.  305-312  ;  Boyd's  Cases  on  Constitutional 
Law,  p.  138;  Legal  Tender  Cases,  {\%10)  12  Wall.,  457.  The 
principle  contemplated  by  the  Constitution  is  that  duties  should 
be  credited  to  the  State  of  consumption  of  the  goods  on  which 
the  duties  were  paid.  The  object  of  sees.  89-93  was  to  carry  out 
that  principle  with  the  least  loss  of  revenue,  and  the  least  dis- 
turbance of  the  old  conditions,  under  which  that  result  was 
brought  about  by  the  system  of  drawbacks  in  the  case  of 
customs,  and  shipping  in  bond  in  the  case  of  excise.  An  exami- 
nation of  the  draft  bills  prepared  by  the  different  conventions 
supports  the  contention  of  the  plaintiff. 

[Mitchell,  K.C. — Is  the  plaintiff  entitled  to  refer  to  those  drafts 
for  the  purpose  of  interpreting  the  Constitution  ?  ] 

[Grifffth,  C.J. — We  think  that  as  matter  of  history  of  legisla- 
tion the  draft  bills  which  were  prepared  under  the  authority  of 
tbe  Parliaments  of  the  several  States  may  be  referred  to.  That 
will  cover  the  draft  bills  of  1891,  1897,  and  1898.  But  the 
expressions  of  opinion  of  members  of  the  Conventions  should  not 
^  referred  to.] 


334  HIGH    COURT  [1904. 

H.  C.  OP  A.       That   of   1891   gave   Tasmania   that  which  she  now  claims. 

Looking  at  sec.  93  grammatically,  the  introductory  words  form  an 

State  of     adverbial  phrase,  which  must  be  assigned  to  some  words  in  each 

Tasmania    gub-section,  and  these  words  must  be  the  predicate  of  each  sub- 

The  Common- section.     Therefore  in  sub -sec.  (i.)  the  introductory  words  must 

WEALTH  OP  .  '  "^ 

Australia   be  assigned  to  the  words  "  shall  be  taken  to  have  been  collected." 

A\D  State  av 

Victoria.     ^^^'  ^^  deals  with  imposition  of  duties ;  it  is  a  taxing  section. 

and  includes  goods  already  imported.     Sec.  93  is  a  book-keeping 

provision  dealing  only  with  apportionment  of  duties.     The  word 
"  chargeable  "  means  "  charged  "  or  "  collected." 

[O'Connor,  J. — Sec.  89  gives  rights  to  the  States.  In  sec.  92 
there  is  nothing  to  disturb  the  settlement  under  sec.  89.  What 
is  there  in  sec.  93  to  show  that  that  settlement  is  to  be  disturbed  ?] 

Under  both  sees.  92  and  93  the  State  of  consumption  is  to  be 
credited  with  the  duties. 

[Griffith,  C.J. — Sec.  93  is  priTnd  facie  a  direction  that  some- 
thing is  to  be  done  in  the  future.  How  can  it  be  made  to  apply 
to  anything  in  the  past  ?  The  word  "  chargeable  "  primd  facie 
imports  something  future. 

[Barton,  J. — The  policy  is  that  until  uniform  duties  are 
imposed  the  States  are  each  of  them  to  keep  what  they  get] 

But  not  finally ;  it  may  be  conditionally  only,  with  a  liability 
to  refund  as  soon  as  there  is  an  exportation  to  another  State. 

Admitting  for  argument  that  there  is  an  ambiguity,  it  may  be 
solved  by  reference  to  existing  usage,  to  other  constitutions,  to 
every  one  of  the  draft  bills,  and  to  other  parts  of  the  Con- 
stitution itself.  Another  anomaly  would  exist  if  the  plaintiffs' 
view  is  not  correct,  viz.,  that  under  sec.  92  no  provision  is  made 
for  crediting  to  the  State  of  consumption  excise  duties  on  goods 
manufactured  in  another  State  and  passing  afterwards  into  the 
former  State  for  consumption.  As  to  provisions  made  for  transi- 
tion periods,  see  the  Act  of  Union  (Great  Britain  and  Ireland) 
sees.  4  &  5,  State  Papers,  vol.  33  (1896),  at  p.  213.  The  policy 
carried  out  under  the  system  of  drawbacks  must  be  assumed  to 
have  been  intended  to  be  continued.  The  right  to  a  drawback 
arose  on  the  importation  of  goods.  The  right  to  drawbacks  was 
an  option  of  an  individual  importer,  and  the  right  of  the  State  of 
consumption  should  be  considered  as  an  a  fortiori  case.     The 
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State  took  the  place  of  the  individual  and  should  get  the  benefit  H.  C.  of  A. 
of  the  drawback.  v^^ 

[O'Connor,  J. — The  drawback  benefits  the  individual   who     state  of 

obtains  it,  not  the  State  which  allows  it.     Tasmania  would  get  Tasmania 

the  benefit  of  the  Tasmanian  duty  on  goods  sent  there  after  the  TheCommox- 

...  .J  WEALTH  or 

drawback  had  been  allowed  in  Victoria,  but  Tasmania  would  get    Australia 

no  direct  benefit  from  the  drawback.]  Victoria. 

There  is  no  break  in  the  policy  of  drawbacks,  and  there  should       

be  none  in  crediting  duties  to  the  States  of  consumption. 

[Griffith,  C.J. — That  would  be  all  very  well  if  the  Constitu- 
tion had  said  so.] 

If  the  Constitution  has  said  the  contrary,  it  is  departure  from 
previous  policy  or  a  cctsiia  (rmiaaua.  On  constitutional  principles 
there  should  be  no  injustice  done.  The  Constitution  is  only  a 
declaration  of  principles  for  guidance.  The  draft  bill  of  1891, 
clauses  4  and  9,  gave  all  that  Tasmania  claims  here.  So  does 
clause  91  (3)  of  the  draft  bill  of  1897. 

[Barton,  J. — That  was  abandoned  before  being  put  into 
form  by  the  draftsmen.] 

It  was  the  deliberate  judgment  of  the  Convention  as  to  that 
for  which  the  plaintiff  now  contends. 

[Griffith,  C.J. — We  have  to  decide  what  the  legislature 
means  by  what  it  has  now  said.  There  has  been  a  change  in  the 
language,  and  therefore  the  argument  from  the  draft  bill  of  1891 
is  against  the  plaintiffs.  These  tentative  drafts  do  not  affect  the 
construction  of  the  final  form.] 

As  to  the  principles  applicable  to  the  interpretation  of  a  Con- 
stitution, see  Bldck's  Const ituti(rtial  Law,  2nd  ed.,  p.  67.  The 
construction  of  sec.  93  contended  for  is  a  possible  one,  and,  if  more 
than  one  construction  is  possible,  Tasmania  is  entitled  to  that 
which  Ls  more  liberal  and  will  carry  out  the  intention  of  the 
framers  of  the  Constitution.  In  sec.  93  the  words  "  imported  " 
and  "  produced "  are  adjectival  and  correlative.  The  word 
"  chargeable  "  is  equivalent  to  "  paid  "  or  "  which  is  directed  by 
law  to  be  charged." 

[They  also  referred  to  Caledonian  Railway  Co.  v.  North 
British  Railvxiy  Co.,  (1881)  6  App.  Caa ,  114 ;  Hill  v.  East  and 
West  India  Dock  Co.,  (1884)   9  App.   Cas.,   448;    Countess  of 
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H.  C.  OF  A.  Rothes  V.  Kircaldy  and  Dysart  Water  Works  Commissioners, 

^^       (1882)  7  App.  Cas.,  694 ;  R.  v.  Monck,  (1877)  2  Q.B.D.,  544,  at  p. 

Statkof     555;  Stradliiig  v.   Morgan,  (1584)    1    Plowd.,    204;    Grey   v. 

Tasmania    p^^^^^^  (1357)  q  H.L.C.,  61,  at  p.  106  ;  R,  v.  Skeen,  (1859)  Bell's 

ThkCommon-  Crown  Cases,  97,  at  pp.  115,  116;  Boon  v.  Howard,  (1874)  L.R.  9 

WEALTH  OF  '  '  JTir  »  '  ^       ,       .  ,r>^>-v 

Australia    C.P.,  277,  at  p.  308 ;  Edinburgh  Tramways  Co.  v.  Torhain,  (18/0 
"" "viCTORfA!^^  3  App.  Cas.,  58,  at  p.  68 ;  Smith  v.  Great  Western  Railway  Co., 

(1877)  3  App.  Cas.,  165,  at  pp.    184,  189 ;    River    Wear  Com- 

missioners  v.  Adamson,  (1877)  2  App.  Cas.,  743,  at  p.  758; 
Motteram  v.  Easter^a  Counties  Railway  Co,,  7  C.B.,  N.S.,  558,  at 
p.  580.] 

Collins,  for  the  defendant  the  Commonwealth,  did  not  argue. 

MitcJiell,  K.C.,  and  Lewers,  for  the  Stat^  of  Victoria.  Sec.  89 
undoubtedly  covers  the  facts  stated  in  the  special  case,  and 
therefore  the  plaintiff  must  show  clearly  that  the  right  given  to 
Victoria  by  that  section  is  taken  away.  If  the  interpretation 
put  on  behalf  of  Tasmania  on  sec.  93  is  only  possible  or  doubtful, 
that  section  will  not  take  away  from  Victoria  what  is  clearly 
given  by  sec.  89. 

[O'Connor,  J.,  referred  to  Reid  v.  Reid,  (1886)  55  L.J.  Ch.,  294, 
at  p.  298.] 

There  is  no  clear  intention  in  the  Constitution  that  duties 
shall  go  to  the  State  of  consumption.  That  would  be  a  reason- 
able principle  if  all  the  tariffs  were  equal,  but  where  the  tariffs 
were  unequal  it  does  not  apply.  As  to  the  intention  of  the 
legislature,  see  Salomon  v.  Salo7non,  (1897)  A.C.  22,  at  p.  38.  In 
view  of  the  provision  of  sec.  90,  that  on  the  imposition  of 
uniform  duties,  State  customs  and  excise  laws  shall  cease  to  have 
effect,  sec.  93  cannot  be  read  as  referring  to  duties  under  the 
repealed  Acts.  There  is  a  primd  facie  presumption  against  the 
contention  that  "  chargeable "  means  chargeable  under  the  re- 
pealed Act.  The  word  **  chargeable  "  covers  the  possible  cases  of 
goods  imported  into  Victoria  without  having  paid  duty,  after- 
wards passing  into  Tasmania.  It  may  mean  "  prescribed  to  be 
paid."  The  words  "  during  the  first  five  years,  &c.,"  must  apply  to 
"  afterwards  paasing,  &c.,"  and  if  so  it  would  be  an  extraordinary 
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construction  if  they  do  not  also  (qualify  "  imported."     To  read   H.  C.  of  A. 

them  as   not   qualifying   "imported"    would    be    an   arbitrary       ^ '^ 

construction.  The  end  of  the  period  must  be  limited,  and  there-  Statk  of 
fore  the  words  "  durintr  the  first  five  years "  are  to  be  read  as  'J^^smania 
(luahfvincr  the  whole  of  sec.  93.     Sub-sec.  (ii.)  of  sec.  93  applies  TheCommon- 

...  ./.  1        .  WEALTH  OF 

to  the  period   subsequent  to  the  imposition  of  uniform  duties.    Australia 
This  is  not  a  proviso  to  sec.  89  so  far  as  sec.  89  operates  of  itself,     Victoria. 

i.e.,  until  the  imposition  of  uniform  duties.     The  use  of  the  word        

*"  paid  "  in  relation  to  excise  duties  must  be  in  relation  to  duties 
paid  after  the  imposition  of  the  Commonwealth  duties.  Under 
the  pre\'ious  State  laws  no  excise  duty  was  paid  on  goods  if 
they  were  exported,  there  was  no  rebate  under  the  State  laws. 
See  Castonis  Act  (Victoria)  (No.  1082)  1890,  sec.  Ill ;  Customs 
Act  (Tasmania)  (33  Vic,  No.  27),  sec.  83.  The  right  which  had 
accrued  to  Victoria  under  sec.  89  will  not  be  cut  down  by 
ambiguous  expressions.  Hardcastle  on  Statutes,  3rd  ed.,  p.  126  ; 
Jannan  on  WillSy  5th  ed.,  pp.  443,  445. 
[CiRiFFiTH,  C.J.,  referred  to  Edyvean  v.  Archer,  (1903)  A.C.,  379.] 
It  would  be  an  extraordinary  extension  of  the  legal  fiction  if 
Tiismania  were  to  get  duties  charged  in  Victoria  according  to  the 
Victorian  tariff,  when  perhaps  no  duty  would  have  been  payable 
in  Tasmania  on  similar  goods.  There  are  three  periods,  and 
there  mu.st  be  a  hiatus  at  the  beginning  of  each. 

They  also  referred  to  Hardcastle  on  Statutes,  3rd  ed.,  p.  187  ; 
n.  V.  Mansel  Jone»,  (1889)  23  Q.B.D.,  29,  at  p.  32. 

■ 

Glynn,  in  reply,  i-efeiTcd  to  Black's  Interpretation  of  Laivs, 
p.  718. 

Cur.  adv.  vult. 

Griffith,  C.J.  The  plaintiff  State  claims  to  be  entitled  to 
receive  from  the  Commonwealth  certain  moneys  collected  by  the 
Commonwealth  in  the  period  between  1st  January,  1901,  and  8th 
October,  1901  (from  which  date  uniform  duties  were  collected 
throughout  the  Commonwealth),  in  respect  of  customs  duties  on 
goods  imported  into  Victoria  and  excise  duties  on  goods  manu- 
factured in  Victoria,  both  of  which  classes  of  goods  passed,  after 
the  latter  date,  into  the  State  of  Tasmania  for  consumption.     The 


8t>h  June. 
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H.  C.  OF  A.  plaintiff  State  rests  its  claim  upon  the  provisions  of  sec.  93  of 

the  Constitution.     We  are  not  concerned  in  this  case  with  the 

State  of     question  whether  the  Commonwealth  authorities  ought,  on  the 

Tasmania    parsing  of  these  goods  from  Victoria  into  Tasmania  before  the 

TheCommon-  date    when   the   Commonwealth    Customs    Tariff  was  actually 

WEALTH  OF 

Australia    assented  to,  to  have  collected  duty  upon  them  under  the  Tas- 
^^iCTORiA.^^  manian  Customs  Tariff,  but  the  question  is  confined  to  moneys 

properly  claimed  by  and  paid  to  the  Commonwealth  authorities 

before  uniform  duties  of  customs  were  collected,  and  properly 
paid  over  monthly  to  the  State  of  Victoria  under  the  literal  tenus 
of  sec.  89  of  the  Constitution.  The  claim  is,  therefore,  in  effect, 
that  the  State  of  Victoria  shall  repay  from  its  treasury  money 
which  was  rightly  paid  into  it  before  the  collection  of  uniform 
duties.  The  question  is  to  be  determined  entirely  upon  the  pro- 
visions of  the  Constitution  dealing  with  the  subject. 

We  were  invited  by  Mr.  Glynn  to  apply,  in  construing  the 
Constitution,  some  higher  rule  of  construction ;  to  look  beyond 
the  letter  of  the  Constitution  ;  to  adopt  something  which  would 
commend  itself  to  our  minds  as  being  a  principle  of  abstract 
justice,  and  if  possible  to  read  the  Constitution  in  conformity  with 
that  principle.  Before  stating  the  reasons  which  to  my  mind 
entirely  dispose  of  the  matter,  I  will  refer  to  some  rules  which 
have  been  laid  down  for  the  interpretation  of  Acts  of  Parlia- 
ment, for  this  Constitution  is  an  Act  of  Parliament.  It  is  said 
that  the  ordinary  rules  for  construing  Acts  of  Parliament  do  not 
apply  to  the  Constitution.  That  proposition  may  be  true  in  one 
sense,  viz.,  that  the  Constitution  is  not  a  code  going  into  minut*? 
details  of  the  means  by  which  the  federation  is  to  be  carried  into 
effect  by  the  sovereign  power  created  by  it.  There  are  many 
powers  necessary  to  that  end  wliich  are  conferred — and  one  would 
expect  them  to  be  conferred — by  necessary  implication  rather  than 
in  express  words.  It  is,  however,  always  a  (juestion  of  construc- 
tion, whether  we  are  called  upon  to  construe  the  terms  of  a  section, 
or  to  decide  whether  powers  are  necessarily  to  be  implied  in 
addition  to  those  which  are  expressed.  The  same  rules  of  inter- 
pretation apply  that  apply  to  any  other  written  document.  In 
any  case  the  larger  rules  of  construction  sought  to  be  invoked 
have  no  application  to  the  present  controversy. 
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I  propose  to  refer  to  two  authorities  only  as  to  the  rules  of   H.  C.  of  A. 
construction.     The  tirst  is  a  passage  in  the  opinion  of  the  Judges        ^^^' 
given  to  the  House  of  Lords  in  the  Sussex  Peerage  Case,  (1844)     state  of 
11  CI.  &  R,  85,  at  p.  143.     Lord  Chief  Justice  Tindal,  delivering    '1'^smania 
the  opinion    of  the  Judges,  says : — "  My  Lords,  the   only  rule  The  Common- 

WEALTH  OF 

for  the  construction  of  Acts  of  Parliament  is,  that  they  should    Australia 
be  construed  accordinij  to  the  intent  of  the  Parliament  which  ^"iV^JfJ,*,^^ 

O  V  ICTORIA. 

passed  the  Act.     If  the  words  of  the  Statute  are  in  themselves       

precise  and  unambiguous,  then  no  more  can  be  necessary  than 
to  expound  those  words  in  their  natural  and  ordinary  sense. 
The  words  themselves  alone  do  in  such  a  case  best  declare  the 
intention  of  the  law-giver."  The  other  passage  I  will  read  from 
the  speech  of  Lord  Selborne  in  Hardy  v.  Fothergill,  (1888)  13 
App.  Cas.,  351,  at  p.  358 : — "  It  is  not,  I  conceive,  for  your  Lord- 
ships, or  for  any  other  Court,  to  decide  such  a  question  as  this 
under  the  influence  of  considerations  of  policy,  except  so  far  as 
that  policy  may  be  apparent  from,  or  at  least  consistent  with,  the 
language  of  the  legislature  in  the  Statute  or  Statutes  upon  which 
the  question  depends." 

The  first  matter  for  consideration  is,  of  course,  in  every  case 

the  subject-matter  of  the  legislation.     The  subject-matter  in  this 

case  is  this  : — Upon  the  union  of  the  six  States  of  Australia  into 

one  Commonwealth,  difficulties  were  anticipated  with  respect  to 

customs  and  excise  duties.     Each  State  had  a  different  tariff',  while 

it  was  intended  that  after  federation  there  should  be  a  single 

uniform   tariff*.      It   was   recognised   that   it  would  necessarily 

take  some  time  for  the  Federal  Parliament  to  agree  to  a  tariff' and 

to  pass  it  into  law.    In  the  meantime  some  temporary  arrangement 

had  to  be  made  for  collecting  duties  of  customs  and  excise,  and  for 

disposing   of   the   money    when   collected.      It   is   a   matter   of 

history  that  various  schemes  were  suggested  for  meeting  these 

difficulties.     Mr.  Glynn  referred  to  the  proposal  made  in  1891, 

which,  if  adopted,  would  have  given  Tasmania  exactly  what  he 

savs  his  clients  claim   in  this  case.     After  that,  other  schemes 

were  proposed,  and  finally  the  scheme  was   adopted    which  is 

found  in  the  Constitution.      It  is  manifest  that  whatever  scheme 

was  adopted    was   a   purely  arbitrary  rule.       One  was   finally 

adopted,  and  what  that  is  is  to  be  ascertained  from  the  language 
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H.  0.  OF  A.  of  tlie  Constitution,  and  all  we  have  to  do  is  to  interpret  that 
'^       language.     Some  other  scheme  might  have  been  adopted  which 

State  of     some  persons  might  think  fairer,  but  that  is  a  matter  of  opinion. 

Tasmania  »pj^^  judges  as  to  what  was  the  fairest  and  best  scheme  wei-e 
TheCommon-  the  people,   by   whom  the   Constitution  was  adopted,   and  the 

WEALTH  of  * .      *  ,  "^  ,    ,  ^  ^ 

Australia    question  is  not  one  for  our  decision.     We  have  merely  to  ascertain 
Victoria,    ^^'^m  the  language  used  what  was  the  scheme  adopted,  and  to  give 

effect  to  it.     The  scheme  adopted  by  tlie  Constitution  was  broadly 

this  : — The  period  succeeding  the  establishment  of  the  Common- 
wealth was  divided  into  three  periods.  The  first  is  described  in 
sec.  89  as  "  until  the  imposition  of  uniform  duties  of  customs." 
The  second,  commencing  with  the  imposition  of  uniform  duties,  is 
divided  into  two  parts.  The  first  part  is  the  first  two  years,  and 
the  other  is  the  remainder  of  the  first  five  years,  a  period  which 
may  be  protracted  indefinitely  as  Parliament  may  decide.  For 
each  of  these  periods  positive  provisions  are  laid  down  which  we 
must  construe.  It  was  provided  by  the  Constitution  (sees.  86, 10^1 
that  on  the  establishment  of  the  Connnonwealth  the  State  Tariff 
and  Excise  Acts  should  remain  in  force,  but  the  duties  levied  under 
them  were  to  be  collected  by  the  Commonwealth  authorities. 
Then  sec.  89  provided  what  was  to  be  done  with  those  duties  when 
collected.  [His  Honor  read  the  section  and  continued].  Stopping 
there,  it  appears  that  the  Commonwealth  was  to  credit  to  each  State 
in  the  treasury  books  the  revenues  collected  therein,  debit  each 
State  with  the  expenditure  incurred  therein  for  the  maintenance 
or  continuance  of  departments  transferred  to  the  Commonwealth, 
and  with  the  share  of  the  State,  according  to  its  population,  of  the 
other  expenditure  of  the  Commonwealth,  and  to  pay  the  Ixilance 
in  favour  of  each  State  into  the  treasury  of  that  State  month 
by  month.  That  section,  if  there  is  no  more  in  the  Constitution, 
gave  the  State  of  Victoria  an  absolute  vested  right  to  receive  the 
money  now  in  question  and  to  keep  it.  It  is  in  order  to  get  tliat 
money  Imck  out  of  the  treasury  of  the  State  of  Victoria  that  this 
action  is  brought.  In  order  to  succeed,  it  must  be  shown  that  the 
Constitution  contains  some  provision  either  authorizing  one  State 
to  sue  another  for  money  received  under  such  circumstances,  or 
requiring  the  Commonwealth  to  pay  to  the  fii-st  mentioned 
State  a  corresponding  amount.     The  second  period  begins,  as  I 
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just  said,  with  the  imposition  of  unifonn  duties  of  customs.     Sec.    H-  ^-  ^^  ^ 
93,  which  must  be  read  with  sec.  89,  covers  the  whole  period,  from 
the  establishment  of  the  Commonwealth  to  the  end  of  the  five     State  of 
years  after  the  imposition  of  uniform  duties,  sec.  92  being  a     -"^^s*^^^^^ 
temporary  provision  for  part  of  the  latter  period.     Sec.  93  begins  :  TheCommon- 

.,,  ...  .  .  WKALTH  OF 

*'  During  the  first  five  years  after  the  imposition  of  uniform  duties    Australia 

AND  StATF  of 

of  customs,  and  thereafter  until  the  Parliament  otherwise  pro-    victoria. 

vides" — which  is  equivalent  to  saying,  "This  shall  be  the  law  for        

the  next  period  of  five  years."  The  section  then  continues :  [His 
Honor  read  the  rest  of  the  section  and  continued].  Reading  the 
second  sub-section  first,  that  provision  amounts  to  this : — During 
the  next  five  yeai"s  the  same  rule  is  to  be  observed  as  before,  that 
is  to  say,  every  State  is  to  be  credited  with  the  customs  and 
excise  duties  collected  within  its  borders,  with  one  exception, 
the  exception  being  that  contained  in  the  first  sub-section.  It  is 
contended  for  the  plaintitt'  State  that  that  exception  or  proviso  is 
retrospective,  and  applies  to  goods  imported  into  a  Stat«  before  the 
period  when  this  law  was  to  come  into  operation.  It  is  a  general 
rule  of  construction  that  primd  facie  a  law  is  read  as  speaking  of 
what  is  to  happen  after  it  comes  into  operation,  and  that  rule  is 
just  as  applicable  to  a  Constitution  which  makes  provision  for 
several  successive  periods  of  time  as  to  a  single  law  which  comes 
into  operation  on  its  passing  or  on  some  prescribed  day.  Mr. 
GljTin  contends  that  the  term  "the  duties  of  customs  chargeable 
on  goods  imported  into  a  State"  includes  the  duties  of  customs 
collected  before  the  period  during  which  this  provision  operates, 
and  which  had  properly  been  paid  to  or  received  by  the  treasury 
of  the  State  of  Victoria.  He  says,  and  truly,  that  it  can  be  pre- 
dicated of  the  goods  in  question  which  were  received  into  Victoria 
during  the  first  period  that  they  are  "goods  imported  into  a  State," 
and  that  it  can  also  be  predicated  of  the  same  goods  that  they 
afterwards  passed  into  another  State  for  consumption.  Therefore, 
he  says,  both  those  terms  can  be  predicated  of  the  goods  in 
question,  and  the  duties  paid  on  them  fall  within  the  section.  It 
is  necessary,  first,  to  see  whether  that  is  the  natural  construction 
oE  the  section,  and,  if  not,  whether  it  is  a  possible  construction  and 
one  which,  for  other  cogent  reasons,  we  ought  to  adopt.  Frimd 
facie  the  section  is  prospective  and  speaks  of  something  which  is 
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H.  C.  OF  A.   to  happen  in  the  future.     The  duty  imposed  by  it  on  the  Common- 

^ ^       wealth  is  to  be  performed  from  time  to  time,  but  it  begins  at  the 

State  of     second  period.     Is  there,  then,  anything  in  the  words  to  divest  the 

Tasmania     g^^te  of  Victoria  of  its  right  to  retain  the  money  which  has  already 

The  Common-  been  properly  and  lawfully  received  by  it  ?     Certainly  there  are 

WEALTH  OF  f       f         J  J  J  .    .  .  - 

Australia    no  express  words  to  that  effect.     Then  look  at  the  provision  itself. 

Victoria.     ^^  ^^  ^^^  ^  provision  that  money  is  to  be  refunded  by  one  State  to 

another,  or  that  money  is  to  be  paid  by  the  Commonwealth  to  a 

State.  It  is  merely  a  matter  of  book-keeping.  When  the  time 
comes  for  making  a  credit  in  favour  of  a  State,  that  is  the  method 
in  whicli  it  is  to  be  done.  But  the  crediting  is  to  be  provisional 
only,  because  if  the  goods  afterwards  pass  into  another  State  the 
duties  are  to  be  deemed  to  have  been  collected  in  the  latter  State. 
The  crediting  in  sec.  89,  however,  is  absolute.  How  then  can  this 
direction  for  a  provisional  crediting  be  implied  as  a  qualification 
upon  the  absolute  crediting  prescribed  by  sec.  89,  so  as  to  divest 
a  State  of  a  right  given  by  clear  words  ? 

Again,  the  provision  is  that  the  duties  "  shall  be  taken  to 
have  been  collected  "  in  the  State  into  which  the  goods  have 
passed  for  consumption.  That  seems  to  assume  that  they  could 
have  been  collected  in  that  State,  although  in  fact  they  were 
collected  in  another.  For  the  period  after  uniform  duties  had 
been  imposed  that  is  a  perfectly  natural  provision.  It  does  not 
matter  where  the  duties  are  collected,  for  the  same  amount  will 
be  collected.  But,  if  the  retrospective  construction  is  adopted,  we 
should  have  the  singular  result  that  the  fiction  would  be  extended 
to  this  length — that,  where  duty  could  not  lawfully  have  been 
collected^in  a  State,  it  should  nevertheless  be  deemed  to  have  been 
collected  in  that  State.  The  tariffs  were  different  in  the  different 
States.  There  may  have  been  and,  indeed,  were,  cases  where 
goods  which  were  taxed  in  Victoria  were  free  in  Tasmania.  If  so, 
the  singular  result  would  ensue  that  duties  would  be  directed 
to  be  taken  to  have  been  collected  in  a  place  where  by  law  they 
could  not  have  been  collected.  That  is,  to  say  the  least,  not  a 
natural  construction. 

Another  argument  of  Mr.  Glymi  was  founded  upon  the  fact 
that,  before  the  establishment  of  uniform  duties,  there  was  a 
law  in  each  of  the  States  whereby  drawbacks  could  be  claimed 
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by  merchants   on  goods   which   had   been   imported   and   were  ^-  ^-  ^^  '^• 

afterwards  exported,  and  tliat  to  give  the  section  the  interpreta-       ^ ' 

tion  he  supports  would  be  only  to  carry  out  that  provision  in  Statk  of 
another  way.  But  that  is  not  so.  The  drawback  was  given  to  -^^ania 
the  importer  on  exportation  of  the  ffoods,  if   he  asked  for  it.  ThkCommon- 

^  ^  .  WEALTH  OF 

WTiat  Mr.  Glynn  contends  for  is  that  the  drawback  should  not  be  Australia 
refunded  to  the  importer  but  paid  to  another  State.  In  the  case  of  Victtoria. 
goods  imported  into  Victoria,  on  which  duty  had  lawfully  been 
paid,  and  which  afterwards  were  transferred  to  Tasmania,  where 
no  duty  was  payable,  he  asks  that  drawback  should  be  paid  not  to 
the  importer  but  to  the  treasury  of  Tasmania,  which  would 
certainly  be  a  singular  result  of  the  application  of  the  practice  of 
drawback. 

Again,  sec.  93  applies  equally  to  excise  as  to  customs  duties, 
but  there  wa«  never  any  provision  in  Victoria  as  to  drawbacks 
in  respect  of  excise  duties.  This  result  would  follow — that  the 
State  having  collected  excise  duties  on  goods,  which  duties  had 
not  been  and  could  not  be  required  to  be  repaid,  would  be 
required  to  refund  these  duties,  and  not  to  the  person  who  had  paid 
them,  but  to  another  State  into  which  the  goods  afterwards 
passed  for  consumption. 

All  these  considerations,  so  far  from  suggesting  that  the  con- 
struction of  the  section  as  applying  only  to  goods  imported  into  a 
State  after  the  imposition  of  uniform  duties  is  wrong,  tend  to 
show  that  it  is  the  right  and  necessary  construction. 

There  is  still  another  argument  of  some  weight.  The  maxim 
Expressio  univs  est  exclusio  alteriua  is  one  which  should  be 
applied  with  caution,  but  often  affords  assistance  in  matters  of 
construction.  Now,  the '  Constitution  makes  express  provision 
for  the  case  of  some  goods  imported  into  a  State  before  the 
imposition  of  uniform  duties,  and  afterwards  passing  into  another 
State  for  consumption.  It  is  provided  by  sec.  92  that  during 
the  first  two  years  after  the  imposition  of  uniform  duties,  if 
goods  which  have  been  imported  into  a  State  before  that  period, 
and  on  which  duty  has  been  paid  at  a  lower  rate  than  that  pre- 
scribed under  the  Commonwealth  tariff,  pass  into  another  State 
for  consumption,  the  difference  between  the  two  amounts  is  to  be 
collected  and  credited  to  the  latter  State.     The  matter,  therefore, 
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H.  C.  OP  A.   was  present  to  the  minds  of  the  framers  of  the  Constitution,  and 

they  made  express  provision  for  one  case,  viz.,  where  the  duty 

State  op     collected  was  less  than  the  duty  imposed  by  the  Commonwealth 

Tasmania     ^j^ff^  g^j^j  ^j^^y  ^jj^j  j^q  f^^  ^]^q  period  of  two  years  only.     But  tliey 

ThkCommon-  made  no  express  provision  for  cases  wliere  the  duty  collected  waR 

WEALTH  OF  ^  *  ,  .     .         r 

Australia    equal  to  or  greater  than  the  duty  imposed  by  that  tariff'.     These 
Vic?roRiA.     cases  were  left  to  the  general  goveraing  provision  of  sec.  92,  that 

"  on  the  imposition  of  uniform  duties  of  customs,  trade,  commerce, 

and  intercourse  amon^  the  States,  whether  by  metms  of  internal 
carriage  or  ocean  navigation,  shall  l^e  absolutely  free."     Reading, 
then,   sec.  89,   the  provision  for  crediting  each  State  with  the 
duties  collected  in  it,  with  the  provision  in  sec.  92  as  to  what  is  to 
happen  during  the  fii*st  two  years  of  the  period  following  the 
imposition  of  uniform  duties,  we  find  that,  up  to  the  imposition  of 
uniform  duties  of  customs,  all  duties  collected  in  any  Stat«  are  to 
be  credited  to  that  State,  and  that  if,  within  two  yeara  after 
the  imposition  of  uniform  duties,  goods  on  which  duty  has  been  .so 
collected  and  credited  are  transferred  to  another  State,  then,  if 
the  duties  collected  are  less  than  the  duties  imposed  by  the  Com- 
monwealth tariff*,  the  difference  is  to  be  collected  and  credited  to 
that  other  State.     But  nothing  is  said,  so  far,  as  to  the  duties 
already  collected  and  credited  in  respect  of  the  goods.     Then 
follows  the  provision  of  sec.  93  that  during  the  fii*st  five  yeai^s 
aft-er   tlie   imposition   of   unifonn   duties,   duties   chargeable  on 
goods  imported  into  a  State  and  afterwards  passing  into  another 
State  for  consumption  are  to  be  taken  to  have  been  collected  in 
the  latter  State.     In  mj'-  judgment,  that  provision,  according  to 
its  literal  construction,  and  especially  when  read  with  the  immedi- 
ately preceding  provisions,  applies  to  the  future,  and  relates  only 
to  goods  imported  into  a  State  after  the  imposition  of  uniform 
duties,  that  is,  during  the  period  of  five  years  or  more  after  that 
imposition. 

Some  argument  was  founded  upon  the  word  "chargeable."  It  is 
used  three  times  in  this  chapter  of  the  Constitution,  viz.,  in  sees. 
92,  93  and  95.  In  sec.  92  it  clearly  means  "  prescribed  by  law  to 
be  paid  on  the  importation  of  goods  of  that  class."  In  sec.  95  it 
clearly  means  "  prescribed  by  the  law  of  Western  Australia  to  be 
paid  on  such  goods  on  importation."     Why  then  should  the  word 
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not  have  the  same  meaning  in  sec.  93  ?     If  these  words  be  sub-    H.  C.  of  A. 
stituted  for  the  word  "chargeable  "  the  section  would  read  thus — 
"  The  duties  of  customs  prescribed  by  law  to  be  paid  on  goods     Statk  ok 
imported  into  a  State  and  afterwards  passing  into  another  State    '^'^smania 
for  consumption,  shall  be  taken  to  have  been  collected  in  the  latter  TheCommon- 

j  .  WEALTH  OF 

State."     The  provision,  of  course,  only  applies  to  duties  collected    Australia 
by  the  Commonwealth.     But,  when  the  Constitution  in  laying    victoria. 

down  a  rule  which  is  to  be  in  operation  during  a  future  period        

speaks  of  duties  *'  prescribed  by  law  to  be  paid,"  I  take  it  that 
the  natural  construction  of  those  words  is,  that  it  refers  to  duties 
prescribed  by  the  law  in  force  during  the  period  in  question  and 
not  to  duties  prescribed  by  a  previous  and  expired  law. 

For  all  these  reasons  I  think  the  intention  is  clear.  I  have 
dealt  with  the  arguments  at  length,  and  in  some  detail  in  compli- 
ment to  the  ability  and  evident  sincerity  with  which  they  were 
urged,  and  to  the  Government  of  Tasmania  which  has  presented 
this  claim.  Otherwise  I  should  have  contented  myself  with 
saying  much  less.  But,  in  my  judgment,  all  the  arguments  on 
behalf  of  Tasmania  are  entirely  insuflScient  to  justify  the  con- 
clusion that  the  section  refers  to  goods  imported  into  Victoria 
before  the  imposition  of  uniform  duties. 

For  these  reasons  I  think  that  there  should  be  judgment  for 
the  defendants. 

Barton,  J.  In  this  case  counsel  have  ably  put  forward  all 
the  arguments  in  favour  of  the  plaintiff  State.  Although  they 
urge  that  theirs  is  the  grammatical  construction,  their  arguments 
have,  it  seems  to  me,  mainly  relied  upon  the  establishment  of  an 
ambiguity  in  the  Constitution.  The  difficulty,  if  it  exists,  arises 
out  of  the  use  of  the  word  "  imported  "  in  the  first  line  of  the 
first  sub-section  of  sec.  93  without  the  insertion  before  it  of  the 
words  "which  are  or  have  been."  If  those  words  had  been 
inserted,  it  is  said,  there  could  have  been  no  possible  doubt  as  to 
the  meaninor.  It  is  contended  that  as  the  words  stand  it  is 
possible  to  construe  the  words  "duties  chargeable  on  goods 
imported"  as  including  duties  collected  on  goods  imported  before 
the  imposition  of  uniform  duties,  and  already  credited  under  sec. 
M  to  the  State  in  which  the  duties  were  collected.     It  may  be 
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H.  C.  OF  A.  conceded  that  if  there  is  fair  reason   to  base  this  contention  on 

sec.  93  taken  singly,  there  is  an  ambiguit}',  provided  that  section 

State  of     can  justly  be  construed  apart  from  the  context.     But  I  cannot  see 

Tasmania    ^j^^^^   either   condition    is   fulfilled.      Nor,  as  I   shall  presently 

TheCommon-  endeavour  to  show,  can  the  supposed  ambiguity  be  established 

WEALTH  OF  ,  .  . 

Australia    without    wresting    from    their    purpose  rules  of    interpretation 
Victoria,     which  exist  for  the  purpose  of  solving  ambiguities,  and  not  of 

creating   them.     But  it  is  further   contended   that   unless  this 

construction  be  adopted,  there  will  be  a  manifest  absurdity  or 
injustice.  This  argument  is  urged  in  order  to  control  the  other- 
wise certain  operation  of  sec.  89,  which  itself  is  admittedly  clear. 
On  that  topic  Willis,  J.,  in  ChristopJterson  v.  Lotinga,  (1864)  33 
LJ.C.R,  23,  refers  to  what  is  known  as  Lord  Wenslevdales 
golden  rule  laid  down  in  Orey  v.  Pearson.  He  saj's:— "The 
general  rule  is  stated  by  Lord  Wensleydale  in  these  terms,  viz., 
*  to  adhere  to  the  ordinary  meaning  of  the  words  used,  and  to 
their  grammatical  construction,  unless  that  is  at  variance  with 
the  intention  of  the  legislature  to  be  collected  from  the  Statute 
itself,  or  leads  to  any  manifest  absurdity  or  repugnance,  in  which 
case  the  language  may  be  varied  or  modified  so  as  to  avoid  such 
inconvenience  but  no  further.'  I  certainly  subscribe  to  every 
word  of  the  rule  except  the  word  *  absurdity,*  unless  that  be 
considered  as  used  there  in  the  same  sense  as  *  repugnance ' — 
that  is  to  say,  something  which  would  be  so  absurd  with 
reference  to  the  other  words  of  the  Statute  as  to  amount  to  a 
repugnance."  In  my  mind  closely  connected  with  the  reason 
of  that  passage,  is  one  I  mentioned  during  the  argument.  It  is 
in  the  judgment  of  Jervis,  C.J.,  in  Abley  v.  Dale,  (1851)  20 
L.J.,  C.P.,  235 : — "  We  assume  the  functions  of  legisflators  when 
we  depart  from  the  ordinary  meaning  of  the  precise  words  used, 
merely  because  we  see,  or  fancy  we  see,  an  absurdity  or  manifest 
injustice  from  an  adherence  to  their  literal  meaning."  Taking 
these  two  passages  together  it  seems  clear  that  even  if  what 
Willes,  J.,  has  laid  down  as  to  that  which  constitutes  an 
"absurdity  "  were  not  followed  in  this  case,  and  there  is  iiiuch 
reason  why  it  should  be,  nevertheless  what  is  an  absurdity  in  an 
Act  of  Parliament  is  not  a  mere  matter  of  opinion.  It  would  be 
an  enormity  to  hold   that  a  Judge  who  thinks  that  a  certain 


1  CL.R.]  OF   AUSTRALIA.  347 

coui-se,  laid  down  with  apparent  clearness  in  an  Act  of  Parlia-  H.  C.  of  a. 
raent,  is  absurd,  may  use  every  means  to  get  rid  of  that  literal 
meaning  which,  to  the  minds  of  responsible  legislators,  who  were     State  of 
in  an  equal   position  to  judge  of  its  absurdity,  appeared   to  be    Tasmania 
reasonable.  TheCommon- 
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Jexffely  M.R.,  in  iVorm  v.  ramplin,  (1881)  8  Q.B.D.,  253,  says:    Australia 
— "  Any  one  who  contends  that  a  section  of  an  Act  of  Parliament    VicrroRiA. 

is  not  to  be  read  literally  must  be  able  to   show   one   of  two      . 

things — either  that  there  is  some  other  section  which  cuts  down 
its  meaning,  or  that  the  section  itself,  if  read  literally,  is  repugnant 
to  the   general   purview  of  the   Act."     Agreeing  as  I  do  with 
the  learned  Chief  Jicstice  that   the  words  of  sec.  89  are  abso- 
lutely plain,  I  cannot  adopt  the  argument  addressed  to  us,  that 
the  mere  possibility  of  an  alternative  construction  of  another  sec- 
tion should  diminish  or  take  away  from  the  construction  of  sec.  89. 
Under  that  section  there  is  no  doubt  whatever  that  if  the  goods 
were  imported  into  Victoria  before  the  imposition  of  uniform  duties, 
the  Commonwealth  would  have  to  credit  the  duties  paid  on  them  to 
Victoria,  and  after  debiting  the  expenditure  mentioned  in  sub-sec. 
(u.),  to  pay  over  the  balance  to  Victoria.     To  take  away  from  the 
effect  of  sec.  89  as  it  appears  in  the  Constitution,  "you  must 
have  a  context  even  more  plain,  or  at  least  as  plain  as  the  words 
to  be  controlled."     See  Bentley  v.  Rotherham,  (1878)  46  L.J.  Ch., 
2H4  ;  4  Ch.  D.,  588,  per  Jessel,  M.R.,  applying  that  proposition. 
Unless  the  expression  relied  upon  in  sec.  93  is,  at  least,  as  plain  as 
the  expression  in  sec.  89  so  as  to  show  a  meaning  contrary  to  that 
to  be  collected  primdj  facie  from  sec.  89,  then  j^ou  cannot  begin  to 
use  sec.  93  to  control  the  otherwise  plain  effect  of  sec.  89.     Of 
course,  the  words  sought  to  be  interpreted  might  be  taken  apart 
from  the  context  afforded  by  sec.  89,  and  then  it  might  possibly 
I    be  urged  by  some  argument  that  we  have  not    heard,  that  in 
support  of  the  plaintiff  State  s  case  they  have  a  plain  meaning. 
But  I  think  an  expositor  who  proceeds  to  construe  a  Statute  by 
that  method  would  come  within  the  expression  used  by  Lord 
H'wf6u?T/,  L.C.,  in  ^^^  V^^^  ^^'  Sepulchre's,  (1864^)  33  L.J.  Ch., 
375,  where   he  says: — "The    Vice- Chancel  lor   has   taken  these 
words  apart  from  their  context.     .     .     .     He  is  of  opinion  that 
what  he  denominated  the  abstract  justice  of  the  case  requires  this 
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H.  C.  OF  A.  interpretation.     I  cannot  concur   in    that  reasoning.     I  cannot 

admit  the  principle  that  in  a  matter  of  positive  law  abstract 

State  of    justice  requires  or  justifies  any  departure  from  the  established 

lASMANiA    y^\qq   Qf   interpretation."      We   have    in    arguments    upon   the 


The  Common,  construction  of  Acts  of   Parliament  frequent  appeals  made  to 
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ArsTRALiA    abstract  justice,  to  the  equity  of  the  Statute,  or  to  what  is  called 
^Victoria,     public  policy.     As   to  those  matters  I  wish    to  refer  to  some 
expressions  in  the  judgment  of  Lord  Tenierdcn,  C.J.,  in  Brand- 
ling V.  Barrington,  (1827)  6  B.  &  G,  467.     He  says—"  Speaking 
for  myself  alone,  I  cannot  forbear  observing  that  I  think  there  is 
always  danger  in  giving  effect  to  what  is  called  the  equity  of  the 
Statute,  and  that  it  is  much  safer  and  better  to  rely  on,  and  abide 
by,  the  plain  words,  although  the  legislature  might  possibly  have 
provided  for  other  cases   had  their  attention  been  directed  to 
them."     It  seems  to  me  plain  enough  that  we  cannot  construe 
Acts  of  Parliament  by  what  might  possibly  have  entered  into  the 
minds  of  their  framers  had  their  attention  been  called  to  the  con- 
struction  afterwards   sought   to   be   placed   on   their  language, 
although  I  am  of  opinion  that  as  to  the  Constitution  the  minds  of 
its  framers  were  sufficiently  directed  to  the   whole  subject  to 
enable  them  to  come  to  a  conclusion  that  they  deemed  fair  to  the 
various  States.     Of  course  it  must  be  carefully  remembered  that 
judicial  expressions  of  this  kind  give  no  denial  to  the  repeated 
proofs  that  a  Court  of  Justice  will  consider  the  spirit  and  inten- 
tion of  an  Act  apart  from  its  mere  words.    They  apply  irresistibly, 
however,  where  a  close  examination  of  the  Act  itself  does  not 
disclose  the  supposed  dominant  spirit  or  meaning  suggested  in 
argument.     Such  spirit  or  meaning  should  be  gathered  from  the 
instrument  itself,  and  I  fail  to  find  the  intention  suggested  by 
counsel  for  the  plaintiff  State  after  careful  consideration  of  the 
language  of  the  Constitution,  however  gladly  I  agree  that  the 
intention  of  a  constitution  is  rather  to  outline  principles  than  to 
engrave  details.     If  counsel  for  the  plaintiff  had  been  able   to 
collect  from  this  Constitution  a  policy  of  the  Convention  elected 
by  the  people,  or  of   the   Imperial  Legislature  who  gave   the 
instrument  the  form  of  law,  or  of  the  people  who  before  that  had 
affirmed  it  by  their  votes — whichever  way  it  is  put — expressions 
which  would  indicate  in  themselves,  or  by  just  inference,  the 
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policy  for   which   they  contend,  then  there   might   have   been  H.  C.  of  A. 
gathered  from  the  instrument  something  so  plain  and  cogent  as 
to  shake,  and,  perhaps,  control  the  otherwise  plain  meaning  of     State  of 
the  words   themselves.      But   although   I  have  no  doubt   that    Tasmania 
counsel  have  made  diligent  search  for  the  purpose  of  finding  an  The  Common- 
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indication  of  such  a  policy,  their  arguments  have,  if  I  may  say  so    Australia 
with  respect,  given  us  no  shred  of  reason  to  show  that  intention.    Victoria. 

As  to  the  consideration  of  policy,  Coleridge,  C.J.,  in  Coxhead  v.        

Mailer,  (1878)  3  C.P.D.,  442,  makes  some  noticeable  remarks.  He 
says : — "  In  the  absence  of  any  judicial  authority  throwing  light 
on  the  subject,  the  tendency  of  my  own  mind,  right  or  wrong, 
is  to  suppose  that  Parliament  meant  what  Parliament  has  clearly 
said,  and  not  to  limit  plain  words  in  an  Act  of  Parliament  by  con- 
siderations of  policy,  if  it  be  policy,  as  to  which  minds  may  differ, 
and  as  to  which  decisions  may  vary.  We  may  thus  make  that 
which  is  a  plain  and  simple  enactment,  I  will  not  say  inoperative, 
but  doubtful  or  obscure,  if  considerations  are  to  be  introduced 
into  the  construction  of  it  when  it  is  entirely  uncertain  whether 
they  were  present  to  the  minds  of  the  legislature  when  the  enact- 
ment was  made."  Without  dilating  upon  those  expressions,  it 
seems  to  me  they  are  exactly  applicable  to  the  condition  of  things 
attempted  to  be  set  up  now  on  behalf  of  the  plaintiff  State. 

As  to  the  question  of  public  policy,  apart  from  any  policy 
disclosed  by  the  Constitution  itself,  I  find  in  Hardcastle's  Infer- 
pretation  of  Statutes,  (3rd  ed.)  at  p.  187,  a  passage  which  appears 
to  be  supported  by  the  authorities.  "  If  public  policy  is  taken  as 
meaning  general  considerations  of  State  or  of  opinion,  apart  from 
the  Statute  under  discussion,  the  existence  of  the  rule  "  (that  a 
Statute  may  be  construed  in  accordance  with  public  policy)  "  is 
open  to  serious  question,  and  its  application  is  difficult  if  not 
mischievous."  That  passage,  so  far  as  it  indicates  that  what  is 
known  as  public  policy,  is  to  be  gathered  primarily  from  the 
Statute  itself,  and  not  from  the  opinions  a  Judge  has  been  able 
to  form  on  the  subject-matter,  seems  to  me  to  show  the  position 
we  should  be  in  if  we  sought  to  construe  these  sections  according 
to  the  views  of  good  and  just  policy  which  are  offered  for  our 
consideration.  The  Court  would  drift  quickly  into  danger  in 
construing  Acts   according  to   what  each    member  took  to  be 
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H.  C.  OF  A.  sound  public  policy,  obviously  a  function  for  legislators  and  not 

tor  judges. 
State  of         Now  taking  these  matters  into  consideration,  and  recollectinf[ 
ASMANiA    ^j^g^j.  ^j^^  intention  of  an  instrument  is  to  be  gathered  from  the 
The  Common-  obvious  facts  of  history — if  we  at  all  go  outside  the- four  corners 

WEALTH  OF  ^  •^  ° 

Australia    of  the  instrument  itself  and  the  policy  logically  to   be  deduced 
AND  State  of 
Victoria,     from  its  express  words — let  us  go  on  to  consider  what  was  the 

liistory  of  the  Constitution. 

Certain  States,  then  called  Colonies,  perfectly  independent  in 
relation  to  each  other,  three  of  them  on  the  continent  of  Australia, 
and  another  adjacent  to  it  on  the  south,  agreed  to  be  represented 
according  to  the  votes  of  the  people  by  a  Convention  for  the  pur- 
pose of  drawing  up  a  constitution,  afterwards  to  be  submitted  to 
popular  vote.     A  fifth  State  sent  representatives  elected  by  it^ 
legislators.     The  Convention  met  first  in  1897  at  Adelaide,  where 
it  brought  up  a  draft  bill  afterwards  submitted  to  the  legislatures 
for  their  suggestions,  under  Statutory  provisions.   The  Convention 
again  met  and  further  considered  the  bill,  in  Sydney  in  1897,  and 
in  Melbourne  in  1898.     In  March  of  the  last-mentioned  year  it 
brought  up  what  is  called  the  Draft  Bill  of  1898.     Pausing  for 
a  moment,  I  must  say  in  passing  that  we  have  been  urged  to 
modify  what  would  seem  to  be  the  plain  meaning  of  the  words 
of  three  sections  of  the  Constitution  by  the  fact  that  in  1891  there 
were  financial  provisions,  considered  by  the  plaintiflf's  counsel  to 
favor  their  contention,  inserted  in  a  draft  bill  by  a  Convention. 
That  was  a  body  delegated  by  the  several  Parliaments,  and  was 
not,  like  the  Convention  of  1897-8,  chosen  under  Statutes  which 
severally  prescribed  that  the  result  of  its  labours,  the  Draft  Con- 
stitution, should  be  submitted  to  the  direct  vote  of  the  people. 
Again,  there  were  substituted  expressions  in  the  draft  brought 
up  at  Adelaide  which,  it  is  contended,  justify  the  contention  of 
the  plaintifi*  State.    Both  these  provisions  lost  their  places  during 
the  final  consideration  of  the  draft  bill  to  be  submitted  to  the 
people,  which  w^as  so  submitted  in  New  South  Wales,  Victoria, 
South  Australia  and  Tasmania,  in  1898,  and  which,  so  far  as  the 
financial  arrangements  are  concerned,  is  identical  in  terms  with 
the  Constitution  itself.      It  seems  to  me  that  the  argument  that 
an  expression  put  by  an  earlier  Convention  into  a  draft  Con- 
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stitution   is   to   influence  us   towards   the   construction   of  this  H.  0.  of  a. 

Constitution  which  is  afterwards  in  operation,  acts  as  a  two-       '^ 

edged  sword,  because  the  abandonment  of  the  earlier  provision  State  of 
shows  if  anything  that  the  Convention  had  relinquished  the  idea  Tasmania 
of  submitting:   it   to   the   people,  whose  approval    was  by   law  TheCommon- 
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essential.    The  successive  alterations  of  the  drafts  seem  rather  to    Australia 

AKi>  State  gv 

point  to  the  view,  not  that  the  final  provisions  are  to  be  inter-  Victoria. 
preted  in  the  same  sense  as  those  struck  out  of  the  draft,  but  that 
the  first  intentions  were  given  up,  and  that  entirely  diflTerent 
intentions,  to  be  gathered  from  the  language  of  the  Constitution, 
are  tho.se  by  which  we  are  to  abide.  Proceeding  with  my  narra- 
tion of  the  history  of  the  matter,  I  said  that  when  the  Convention 
finished  its  work  there  was  a  draft,  called  the  draft  of  1898, 
submitted  to  the  people  under  the  provisions  of  Statutes  of  the 
several  States.  At  this  stage  only  four  States  were  concerned, 
Queen.sland  and  Western  Australia  taking  no  part.  In  the 
referendum  which  was  taken  each  of  the  four  States  had  a 
majority  in  favor  of  the  bill,  but  in  the  case  of  New  South 
Wales  the  number  of  votes,  although  a  majority,  did  not  reach 
the  limit  fixed  by  a  certain  Statute,  and  so  in  the  result  the 
whole  of  the  referendum  proved  abortive.  Afterwards,  a  con- 
ference of  the  Premiers  of  the  States  met,  alterations  were  made 
in  the  draft,  not  even  in  a  remote  degi-ee  affecting  the  provisions 
we  are  now  discussing,  and  that  bill  was  finally  adopted,  at  the 
second  referendum  in  1899,  bv  the  four  States  which,  in  the 
previous  year,  had  given  majorities  in  its  favor.  The  State  of 
Queensland  in  1899,  and  the  State  of  Western  Australia  in  1900, 
then  adopted  by  referendum  the  same  Bill.  The  only  amendment 
of  substance  made  by  the  Imperial  Parliament  was  in  the  74th 
section,  and  with  that  amendment  the  Bill  adopted  by  the  people 
in  1899  and  1900  is  now  the  Constitution. 

Now  let  us  see  what  during  that  period  were  the  considerations 
which  must  have  been  present  to  the  minds  of  the  framers  of  the 
Constitution.  First,  there  were  six  existing  tariffs  which  conflicted 
with  each  other  in  a  marked  degree,  and  formed  barriers  between 
the  States  both  on  land  and  by  sea.  It  was  clear  that  no  consti- 
tation  could  successfully  carry  out  a  federation  ot  the  States 
unless  the  tariff'  were  made  one  for  the  whole  of  Australia.     It 
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H.  C.  OF  A.  was  also  obviously  impossible  to  form  one  external  tarifl*,  and  yet 

1904.        leave  conflicting  customs  duties  which  could  be  levied,  on  the 

State  of     bo^^ders  of  the   States   and   at  their   ports,  against  their  sister 

Tasmania    States.     It  was,  therefore,  a  necessary  corollary  to  one  tariff  for 

The  Common-  the  whole  of  Australia  that  there  should  be  inter-State  freetrade. 
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Australia    But  the  Convention  could  see  that  some  time  must  elapse  before 
^  Vi^^r/I^^ '^"^'^  ^  tariff  could  become  law.     They  therefore  prescribed  a 

period   of  two  years  within  which   a  uniform  tariff  should  be 

enacted  (sec.  88).    They  then  said  to  themselves — "  What  is  to  be 
done  in  the  meantime  until  this  uniform  tariff  is  passed?    Until 
then  the  border  duties  must  still  prevail.      The  only  new  fact  of 
finance  from  now  till  then  will  be  that  the  Government  of  the 
Commonwealth  as  a  new  entity  must  be  provided  for,  and  the 
funds  for  the  performance  of  its  duties  must  come  out  of  the 
general  revenues.      Each  State  while  it  retains  its  tariff  must 
obviously  have  credited  to  it  by  the  Commonwealth  the  duties 
collected  in  that  State,  and  must  have  debited  to  it  the  expendi- 
ture in  respect  of  the  transferred  departments  of  that  State.    The 
one  new  fact  of  finance  must  be  allowed  for,  that  is,  that  there  is 
to  be  a  new  expenditure  by  the  Commonwealth  in  the  general 
administration  of  the  government.    That  must  be  charged  to  each 
State  according  to  its  population,  because  the  new  expenditure  is 
for  the  benefit  of  all  equally."      That  accounts  for  the  provision 
in  sec.  89,  which  is  only  another   way  of  stating  these  facts. 
And  so  we   find  that  in  sec.  89   it   is  provided  that  until  the 
imposition  of  uniform  duties  each  State  is  to  be  credited  with  the 
revenue  collected  therein  by  the  Commonwealth,  and  is,  what- 
ever its  population,  to  be  debited  with  the  expenditure  within 
its  bounds  by  the  Commonwealth  in  the  maintenance  and  con- 
tinuance of  the  departments  transferred  to  the  Commonwealth 
(leaving  in  other  respects  the  ordinary  expenditure  of  the  State 
untouched),  and  according  to  the  number  of  its  population  with 
the  new  expenditure  of  the  Commonwealth.   Then  each  State  is  to 
be  paid  periodically  the  balance  owing  to  it  by  the  Commonwealth. 
Thus  the  State  of  Victoria  was  entitled  to  have  credited  to  it  these 
duties,  and  was  entitled  to  be  actually  paid  month  by  month  its 
balance,  which  then  would  become  its  absolute  property.    And 
as  long  as  sec.  89   was  in   operation  each   State   was  entitled 
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to  be  credited  with  all  the   customs  duties   lawfully   collected  ^-  C-  ^^  ^' 
within  it  under  its  own  tariff,  a  state  of  things  only  to  end  with       v__!/ 
the  extinction  of  its  tariff  under  sec.  90,  paragraph  2.     But  it     State  of 
must  have  been  present  to  the  minds  of  the  framers  of  the  Con-       asmanta 
stitution  that  that  arrantrement  would  not  be  appropriate  to  the  ThkCommon- 
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new  state  of  things  under  a  uniform  tariff.  Consequently  it  was  Australia 
necessary  to  provide  that  "  on  the  imposition  of  uniform  duties  Victoria. 
of  customs,  trade,  commerce  and  intercourse  among  the  States," 
should  be  "  absolutely  free."  Had  the}'  not  done  so,  they  would 
not  have  avoided  certain  difficulties  which  have  arisen  in  the 
United  States  of  America.  But  there  was  one  case  which  w^ould 
have  imposed  a  serious  difficulty  if  they  had  rested  at  the  first  part 
of  sec.  92.  Of  course  the  tariffs  of  the  various  States  differed  in 
comprehensiveness  as  well  as  in  the  degree  of  taxation.  But  there 
was  one  State  which  would  have  reaped  an  entirely  inequitable 
advantage  if  sec.  92  had  rested  at  the  first  paragraph,  because 
that  was  the  State  of  lowest  tariff.  The  process  would  have  been 
that  before  the  imposition  of  uniform  duties,  the  bulk  of  the  im- 
ports for  all  Australia  would  have  gone  into  that  State,  where  they 
would  have  had  to  pay  far  fewer  and  far  low^er  duties  than  in  any 
of  the  other  States.  Then  as  soon  as  these  uniform  duties  %vere 
imposed,  there  would  have  been  a  free  passage  of  these  goods 
over  the  whole  of  Australia.  Such  a  result  would  have  destroyed 
all  the  rights  of  the  other  States  to  an  ecjuitable  share  in  the 
customs  revenue  after  federation  until  the  w-liole  of  the  goods  so 
imported  and  distributed  had  gone  into  consumption.  To  avoid 
this  the  second  part  of  sec.  92  was  inserted,  w^hich  provided  that 
"  notwithstanding  anything  in  this  Constitution,  goods  imported 
before  the  imposition  of  uniform  duties  of  customs  into  any  State, 
or  into  any  colony,  %vhich,  whilst  the  goods  remain  therein,  becomes 
a  State,  shall,  on  thence  passing  into  another  State  within  two  years 
after  the  imposition  of  such  duties,  be  liable  to  any  duty  chargeable 
on  the  importation  of  such  goods  into  the  Commonwealth,  less  any 
duty  paid  in  respect  of  the  goods  on  their  importation."  The 
phraseology  is  pointed  at  the  duties  under  a  State  tariff  being  less 
than  those  under  the  uniform  tariff.  There  could  be  no  federal 
tariff  which  would  not  largely  raise  the  duties  in  some  States  and 
reduce  them  in  others,  and  we  know^  that  result  has  follow^ed  from 
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H.  C.  OF  A.   the  imposition  of  the  tariff  of  the  Commonwealth.     That  is  the 
origin  of  see.  92,  and  I  speak  of  facts  well  known  and  purposes 
State  of     clear  to  all  of  us. 

Tasmania         ^^^  ^j^^  second  pait  of  sec.  92  indirectly  confirms  sec.  89.    It 
The  Common-  speaks  of  goods  imported  into  a  State  before  the  imposition  of  the 
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Australia    uniform  tariff,  and  also  of  the  **  duty  paid  in  respect  of  the  goods  on 
Victoria,     their  importation."     That  could  only  be  the  duty  payable  or  paid 

under  sec.  89,  and  the  application  of  the  remainder  of  this  part  of 

sec.  92  rests  upon  the  period  following  the  imposition  of  uniform 
duties,  which  in  this  case  is  to  be  taken  as  8th  October,  1901.  The 
excess  then  was  the  amount  to  be  collected  on  the  goods  passing 
into  another.  State.  That  it  is  said  has  been  paid  to  Tasmania, 
and  in  my  judgment  that  is  the  only  payment  Tasmania  has 
been  entitled  to  receive. 

Speaking  still  of  this  current  of  events,  it  was  necessary  for  the 
Convention  to  provide — I  am  speaking  now  of  the  provisions 
endorsed  by  the  Parliament  of  Great  Britain  and  Ireland — for  the 
period  of  five  years  following  on  the  imposition  of  uniform  duties. 
This  is  to  my  mind  the  true  transition  period,  and  not  that  referred 
to  by  Mr.  Glynn,  viz.,  the  period  between  the  establishment  of  the 
Commonwealth  and  the  imposition  of  uniform  duties.     When  the 
uniform  duties  were  imposed  the  border  duties  had  collapsed,  and 
the  new  state  of  things  had  to  be  provided  for.     Instead  of  pro- 
viding for  that  period  as  though  it  were  a  normal  one,  when  the 
s^'stem  would  be  to  collect  all  the  customs  and  excise  duties  as 
one  fund,  charging  all  expenditure  to  the  States  according  to  their 
population,  and  distributing  the  balance  to  the  States  according 
to  their  population,  another  intermediate  period  was  inserted, 
because  as  between  State  and  State  the  rate  of  consumption  and 
the  purchasing  power  had  of  necessity  varied  widely  under  their 
different  tariffs,  and  it  would  take  years  for  the  populations  of 
the  several  States  even  to  approach  an  equality  of  conditions  in 
these  respects  so  as  to  justify  that  equal  return  per  head.     Hence 
we  find  sec.  93,  which  substituted  a  system  based  on  the  consump- 
tion of  goods  in  each  State,  and  under  it,  where  customs  duties 
were  charged  on  the  importation  of  goods  into  a  State,  and  those 
goods  afterwards  passed  into  another  State,  the  duties  were  by  a 
statutory  fiction  taken  to  have  been  collected  in  the  latter  State, 


1  C.L.R.1  OF   AUSTRALIA.  355 

and  not  in  the  original  State  of  importation.     It  was  recognized   H-  C.  of  A. 
that  certain  States  would  become  distributing  States  for  a  large 
quantity  of  the  imported  goods,  and  that  from  these  States  those     state  of 
eoods  would  afterwards  be  sent  to  other  States  instead  of  beinff    Tasmania 
imported  by  them  directly  from  external  countries,  and  in  order  TheCommon- 

W'KALTS  OF 

to  carry  out  a  fair  adjustment  the  revenue  results  were  regulated    Australia 
according  to  the  place  of  consumption.     That  change  was  not  ^^yk^q^ia^^ 

necessary  while  each  State  had  its  own  tariff.     The  reason  for  it       

arises  on  the  instant  that  inter-State  freetrade  sprang  into  being. 
That  was  the  only  alteration  made,  and  except  so  far  as  the  first 
sub-section  of  sec.  93  makes  an  exception  to  sec.  89,  the  second 
sub-section  of  sec.  93  shows  clearly  that  sec.  89  must  be  followed 
in  all  respects.  Those  are  the  systems  which,  in  the  two  periods 
I  have  described,  the  Constitution  deems  to  be  fair.  Then  in  sec. 
94  it  lays  down  that  "  after  five  years  from  the  imposition  of 
uniform  duties  of  customs,  the  Parliament  may  provide,  on  such 
basis  as  it  deems  fair,  for  the  monthly  payment  to  the  several 
States  of  all  surplus  revenue  of  the  Commonwealth,"  which  seems 
a  pretty  broad  hint  on  the  part  of  the  f  ramers  of  the  Constitution 
that  the  provisions  thereinbefore  specified  were  what  they  deemed 
fair. 

I  do  not  think  there  is  much  room  here  for  a  construction 
according  to  what  is  called  the  equity  of  the  Statute,  not  only 
because  I  do  not  gather  any  reason  in  support  of  the  supposed 
equity,  but  also  because  this  system,  w^hich  the  language  of  the 
Statute  creates,  may  very  well  be  considered  to  be  an  equitable 
one,  in  the  sense  that  its  authors  framed  it  as  a  fair  one,  for  the 
two  intervening  periods. 

Now,  it  seems  to  me  that  these  facts  of  history  throw  some 
light  upon  the  question  whether  the  primary  meaning  of  sec.  93 
Ls  to  be  modified.  Sec.  89  provides  for  the  period  before  the 
imposition  of  uniform  duties.  Sec.  92  is  for  the  prevention  of 
one  State  becoming  the  collecting  ground  for  goods  under  a  low 
pre-federal  tariff,  with  the  object  of  afterwards  taking  advantage 
in  the  other  States  of  the  uniform  tariff  to  the  great  impainnent 
of  their  customs  revenues.  Then  comes  the  change.  Up  to  the 
very  day  that  separate  tariffs  cease,  each  customs  autonomy  is  to 
have  its  duties  collected  for  it  under  its  autonomous  tariff     Not 
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H.  C.  OP  A.   until  hostile  tariffs  are  swept  away,  not  until  inter-Stat«  free- 
trade  brings  tlie  importations  more  and  more  to  a  few  distributing 
State  of     centres,  not  until  the  need  has  thus  arisen,  is  the  statutory  fiction 
Tasmania    ^  operate  whereby  the  right  to  the  duties  is  to  depend  on  the 
TheCommox-  State  of  consumption.     Sec.   93  is  a  provision  for  the  first  five 

WEALTH  op  ^         .  .     ,  .  . 

Australia    years  after  the  uniform  tariff*  a  period  in  futv.ro,  and  as  His 
Victoria.     Honor  the  Chief  Justice  has  ?m(\,  pi^irad  facie  the  section  is  to 

have  a  prospective  operation  given  to  it.     It  requires,  as  we  all 

know,  extremely  strong  words  to  deprive  words  used  in  legislation 
of  the  prospective  meaning  they  naturally  have,  and  to  constitute 
a  section  retrospective  in  meaning.  I  fail  to  find  in  the  arguments 
for  the  plaintifT  State  a  single  reason  which  would  justify  us  in 
doing  violence  to  the  plain  intention  as  to  the  period  and  the 
subject-matter  on  which  the  section  is  to  operate.  The  word 
"  imported  "  certainly  is  a  word  in  the  past  tense,  if  you  take  it  by 
itself,  and  certainly  the  construction  which  is  sought  to  be  given 
to  it  is  a  possible  construction.  Still  all  the  words  must  be  con- 
strued with  reference  to  the  whole  enactment,  and  to  the  facts 
surrounding  the  framing  of  the  Constitution. 

Whichever  of  these  tests  is  applied,  the  considerations  I  have 
stated  appear  to  me  strong  to  show  that  the  word  "  imported  "  is 
to  have  a  prospective  meaning.  If  the  result  of  both  these  tests 
is  not  convincing,  I  further  think  that  the  words  "  During  the 
first  five  years  after  the  imposition  of  uniform  duties  of  customs, 
and  thereafter  until  the  Parliament  otherwise  provides  " — placed 
at  the  head  of  this  section — govern  the  rest  of  the  section.  Weight 
must  be  placed  on  the  fact  that  they  are  there,  whether  they  were 
so  placed  as  a  matter  of  skill  in  drafting  or  otherwise.  But  the 
draftsmen  could  not  have  placed  them  in  the  forefront,  nor  could 
the  Convention,  nor  any  other  authorities  who  dealt  with  them 
have  left  them  there,  without  noticing  the  effect  upon  the  subse- 
quent part  of  the  section  of  so  placing  them.  And  when  words  of 
such  precisely  limiting  effect  are  used  in  such  a  place,  it  is  plain 
not  only  that  the  succeeding  words  take  their  colour  from  them, 
but  that  the  knowledge  that  they  are  there  will  justify  the 
draftsman  in  using  concise  expression  in  the  subsequent  parts  of 
the  section.  That  is,  apparently,  what  happened  here.  Whether 
that  is  so  or  not,  I  cannot  see  my  way  to  refuse  the  ordinary 
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weight  and  power  of  governing  woi-ds  to   these    introductory  ^-  ^-  ^^  ^' 
words  of  sec.  93.     It  is,  therefore,  clear   to  my  mind  that  the 
whole  of  the  words  "  chargeable  on  goods  imported  into  a  State,     Statk  of 
and  afterwards  passing  into  another  State  for  consumption,"  have      ^^mania 
relation  only  to  the  period  succeeding  the  imposition  of  uniform  TheCommon- 

•^  '^  O  JT  WEALTH  op 

duties.  Australia 

AND  ^TA'FB  G9 

There  are  some  judicial  expressions  which  throw  light  upon  the  Victoria. 
construction  of  sees.  89,  92,  and  93,  taken  together,  and  which 
seem  to  be  in  accord  with  the  view  which  I  am  taking  of  this  case. 
First,  I  find  that  sec.  89  is  absolutely  clear.  Next  I  find  that  sec. 
92  is  absolutely  clear.  Conceding  the  argument  that  sec.  92  does 
not  deal  with  apportionment,  nevertheless  it  seems  quite  plain 
that  the  excess  of  duty  in  sec.  92  must  be  dealt  with  under  the 
apportionment  in  sec.  99.  Taking  those  sections  together  and 
admitting  for  the  sake  of  argument  that  sec.  93  is  less  clear 
than  sees.  89  and  92, 1  find  these  words  in  the  judgment  of  Tyndall, 
C.J.,  delivering  the  unanimous  opinion  of  the  Judges  in  the  House 
of  Lords  in  Warburton  v.  Loveland,  (1831)  2  Dow.  &  CI.,  480,  at  p. 
500 : — "  No  rule  of  construction  can  require  that  when  the  words 
ofaStatuteconvey  a  clear  meaning  .  .  .  it  shall  be  necessary 
to  introduce  another  part  of  the  Statute,  which  speaks  with  less 
perspicuity,  and  of  which  the  words  may  be  capable  of  such  con- 
struction as  by  possibility  to  diminish  the  efficacy  of  the  other 
provisions  of  the  Act."  Applying  those  expressions  to  these 
sections  I  should  say  they  amount  to  this :  Seeing  that  sec.  89  has 
an  absolutely  clear  meaning,  the  rules  of  construction  do  not  require 
us  to  introduce  another  part  of  the  Statute  which  speaks  with  less 
perspicuity,  and  to  apply  that  part  to  the  construction  of  sec.  89. 
That  would  have  the  effect  of  diminishing  the  clearness  of  sec.  89, 
and  appears  to  me  to  be  an  absolute  inversion  of  the  rule  which  is 
applicable  in  such  a  case.  Hardcastle,  in  his  work  on  the  Inter- 
pretation of  Statutes,  (3rd  ed.)  p.  Ill,  says  :  — "  It  is  only  when,  as 
the  C!ourt  said  in  Paltners  Case,  (1784)  1  Leach.,  355, '  any  part  of 
an  Act  of  Parliament  is  penned  obscurely,  and  other  passages  can 
elucidate  that  obscurity,  recourse  ought  to  be  had  to  such  context 
for  that  purpose. ' " 

This  cannot  apply  to  the  raising,  by  means  of  such  obscurities, 
of  constructions  from  which  the  plain  language  itself  is  free.     It 
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H.  C.  OF  A.  is  not  by  raising  obscurities  in  sec.  93  that  we  can  diminish  the 
plain  meaning  of  the  words  of  sec.  89.     On  the  other  hand,  if 


State  of     s^c.  93  can  be  read  as  in  any  way  obscure,  then  it  is  clear  that 

Tasmania    u^Jer  the  opinion  expressed  in  Pahner'a  Case  (swp^a),  recoui-se 

TheCommon-  can  be  had  to  sec.  89  to  clear  up  that  obscurity.     In  my  opinion 

WEALTH  OF  ,  ,  .  rf  ^        i 

Australia    there  is  no  obscurity  whatever  in  sec.  93.     I  very  much  doubt 
Victoria.     ^^®  existence  of  any  obscurity  even  if  that  section  were  wholly 
divorced  from  the  sections  with  which  it  ought  to  be  read,  par- 
ticularly sec.  89. 

I  have  nothing  to  add  except  that  I  can  understand  the  hard- 
ship which  Tasmania  thinks  she  has  suffered,  and  I  can  sympathise 
with  her.  There  is  no  Act  of  Parliament  for  the  displacement  of 
old  conditions  and  the  substitution  of  new  ones,  which  can  be  so 
applied  as  to  prevent  hardship.  The  Constitution  does  not  differ 
from  other  Statutes  in  that  respect.  It  cannot  go  further  than 
to  lay  down  broad  principles.  Hardship  must  arise,  and  if  the 
Constitution  had  attempted  to  deal  with  details,  the  result  would 
possibly  have  been  to  create  more  hardships.  We  have  no  right, 
however,  in  this  Court  to  submit  our  judgment  to  be  influenced 
by  any  such  consideration.  We  have  to  declare  what  seems  to 
us  to  be  the  proper  meaning  of  the  language,  and  we  are  to  arrive 
at  that  meaning  by  reference  to  the  words  themselves  and  to  the 
history  of  the  law.  The  result  seems  to  me  to  be  the  same  in 
whatever  way  we  approach  the  matter.  I  have  not  dealt  with 
the  question  of  the  excise  duties  because  it  does  not  seem  to  be 
seriously  contended  that  the  claim  to  them  can  be  sustained 
despite  the  failure  of  the  claim  to  the  customs  duties.  But  I 
ought  to  say  that  if  there  is  but  little  support  for  the  claim  under 
question  1,  there  is,  in  my  opinion,  none  at  all  for  that  under 
question  2. 

O'Connor,  J.  I  concur  in  the  judgments  which  have  just 
been  delivered.  I  do  not  think  it  can  be  too  strongly  stated  that 
our  duty  in  interpreting  a  Statute  is  to  declare  and  administer 
the  law  according  to  the  intention  expressed  in  the  Statute  itself. 
In  this  respect  the  Constitution  differs  in  no  way  from  any 
Statute  of  the  Commonwealth  or  of  a  State.  In  his  very  able 
argument  for   Tasmania,   Mr.   Glynn  seemed    to  me  rather  to 
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reverse  the  position  in  which  considerations  in  the  interpretation   H.  C.  of  A. 

of  a  Statute  are  to  be  applied.     He  laid   down  some  general       ^ ^ 

principles  of  what  lie  described  as  ethics — international  or  inter-  State  of 
State  ethics — and  he  asked  us  to  say  that  the  interpretation  Tasmania 
of  the   Constitution   must   be   based    on   those   principles.      It  ThbCommon- 

'^  *-  WEALTH  OF 

appears   lo   uie   the   only   safe  rule  is   to  look   at   the  Statute    Australia 

AND  ^TATR  OF 

itself,  and  to  gather  from  it  what  is  its  intention.     If  we  depart    Victoria. 

from  that  rule  we  are  apt  to  run  the  risk  of  the  danger  described        

by  Pollock,  C.B.,  in  Miller  v.  Salomons,  (1852)  7  Ex.,  475,  at  p. 
560.  "  If,"  he  says,  "the  meaning  of  the  language  be  plain  and 
clear,  we  have  nothing  to  do  but  to  obey  it — to  administer  it  as 
we  find  it ;  and,  I  think,  to  take  a  diflferent  course  is  to  abandon 
the  office  of  Judge,  and  to  assume  the  province  of  legislation." 
Some  passages  were  cited  by  Mr.  Glynn  from  Black  on  the  Inter- 
pretation of  Laws,  which  seem  to  imply  that  there  might  be  a 
difference  in  the  rules  of  interpretation  to  be  applied  to  the 
Constitution  and  those  to  be  applied  to  any  other  Act  of  Parlia- 
ment, but  there  is  no  foundation  for  any  such  distinction.  The 
intention  of  the  enactment  is  to  be  gathered  from  its  words.  If 
the  words  are  plain,  effect  must  be  given  to  them ;  if  they  are 
doubtful,  the  intention  of  the  legislature  is  to  be  gathered  from 
the  other  provisions  of  the  Statute  aided  by  a  consideration 
of  surrounding  circumstances.  In  all  cases  in  order  to  dis- 
cover the  intention  you  may  have  recourse  to  contemporaneous 
circumstances — to  the  history  of  the  law,  and  you  may  gather 
from  the  instrument  itself  the  object  of  the  legislature  in  passing 
it.  In  considering  the  history  of  the  law,  you  may  look  into 
previous  legislation,  you  must  have  regard  to  the  historical  facts 
surrounding  the  bringing  the  law  into  existence.  In  the  case 
of  a  Federal  Constitution  the  field  of  inquiry  is  naturally  more 
extended  than  in  the  case  of  a  State  Statute,  but  the  principles 
to  be  applied  are  the  same.  You  may  deduce  the  intention  of 
the  legislature  from  a  consideration  of  the  instrument  itself  in 
the  light  of  these  facts  and  circumstances,  but  you  cannot  go 
beyond  it.  If  that  limitation  is  to  be  applied  in  the  interpretation 
of  an  ordinary  Act  of  Parliament,  it  should  at  least  be  as 
stringently  applied  in  the  interpretation  of  an  instrument  of  this 
kind,  which  not  only  is  a  statutory  enactment,  but  also  embodies 
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fl.  C.  OF  A.  the   compact   by   which  the  people  of  the  several  colonies  of 

^ ]^       Australia  agreed  to  enter  into  an  indissoluble  union. 

State  of         When  we  look  at  the  words  of  the  Constitution  it  is  apparent 

Tasmania    ^.j^^^^  ^^^  ^j  ^j^^  objects  aimed  at  was  to  bring  about  the  freedom 

TheCommon-  of  inter-State  trade  as  soon  as  passible,  but  it  is  also  clear  that  that 

WBALTH  OF  ... 

Australia    could  not  be  done  until  a  uniform  tariff  was  established.  The  estal> 
Victoria,     lishment  of  a  uniform  tariff  could  only  be  effected  after  a  discussion 

which  the  Constitution  contemplated  would  last  some  time,  because 

the  period  of  two  years  is  fixed  as  that  within  which  provision 
must   be   made   for   the    uniform    tariff      Durmg  that  period 
provision  must  be  made  for  carrying  on  trade  between  the  States 
and   for   collecting  the   revenue  of  the  Commonw^ealth.     It  is 
apparent  that  there  is,  therefore,  a  clear   line  drawn  between 
the  period  before  the  imposition  of  uniform  duties  and  the  period 
after  it.     Until  the  imposition  of  uniform  duties  nothing  could  be 
done  in  the  way  of  bringing  alx)ut  inter-State  f  reetrade.  Therefore 
provision  had  to  be  made  for  a  method  of  keeping  the  accounts 
both  before  and  after  that  object  had  been  secured.      Now  the 
system  adopted  is  as  plainly  as  words  can   make   it  that  set 
forth  in  sees.  89  and  93.      I  do  not  propose  to  enter  into  any 
detailed  examination  of  those  sections,  because  they  have  been  so 
fully  dealt  with  by  the  other  members  of  the  bench.     It  is  only 
necessary  for  me  to  say  that  sec.  89  contemplates  a  condition  of 
things  in  which  the  States  remained,  so  far  as  customs  duties 
are  concerned,  in  exactly  the  same  position  as  before  the  union, 
with  the  exception  that  the  Commonwealth  collected  the  duties 
instead  of  the  States.    The  State  laws  remained  in  force  luider 
sec.  108,  and  the  States   had  power  to  amend  customs  laws, 
and  to  get  the  advantage  of  their  own  customs  laws.     But  on 
the  imposition  of  unifonn  duties  under  sec.  90,  all  those  laws 
of  the  several  States  came  to  an  end.     Up  to  that  time  they  had 
the  full  liberty  of  obtaining  all  tlie  advantages  of  collecting  duties 
in  the  State  of  consumption. 

When  you  come  to  the  period  after  that,  you  tlien  for  the  first 
time,  can  apply  the  principle  of  inter-State  freetrade,  and  then 
for  the  first  time  you  find  the  declaration  that  when  goods  have 
been  imported  into  one  State  and  afterwards  pass  into  another 
State  for  consumption,  the  State  of  consumption  shall  be  taken 
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to  be  the  State  of  collection.     Mr.  Glynn  contends  that  on  the   H.  C.  of  a 
face  of  the  Constitution,  it  was  intended  that  that  principle  should        ^^' 
apply  both  before  and  after  the  imposition  of  uniform  duties.     I     State  of 
can  see  no  evidence  whatever  of  such  an  intention.     On  the      asmania 
contrary,  provision  is  made  under  which  each  State  is  allowed  TiieCommon- 

,  ,  ,  .  WEALTH  OF 

before  the  imposition  of  uniform  duties  to  get  the  benefit  which    Australia 

AND  State  of 
it  had  under  its  own  tariff.     After  the  imposition  of  uniform    Victoria. 

duties,  when  for  the  first  time  freedom  of  inter-State  trade 
could  be  introduced,  then  for  the  first  time  this  other  principle 
that  the  State  of  consumption  is  to  be  the  State  of  collection 
can  be  applied. 

In  considering  sec.  93,  having  regard  to  the  intention  of  the 
Constitution  which  I  have  indicated,  we  must  first  of  all  look  at 
the  structure  of  the  whole  section.  In  the  framing  of  the  section 
the  limitation  of  five  years  seems  to  have  been  placed  at  the 
head  of  the  section  deliberately  so  as  to  govern  the  whole 
section.  To  begin  with,  the  words  are  "  During  the  first  five 
years  after  the  imposition  of  uniform  duties  of  customs,  and 
thereafter  until  the  Parliament  otherwise  provides."  Then  follow 
the  provisions  in  sub-sees,  (i.)  and  (il.)  The  plain,  ordinary, 
grammatical  construction  of  a  section  of  that  kind  is  that  the 
legislature  has  by  placing  that  limitation  before  the  whole  of 
the  section,  intended  it  to  apply  to  the  whole  of  the  section.  When 
we  look  at  sub-sec.  (I.)  it  is  plain  that  that  ordinary  natural 
interpretation  must  be  followed,  because  it  begins — "The  duties 
of  customs  chargeable."  What  duties  of  customs  were  in  exist- 
ence during  the  first  five  years  after  the  imposition  of  uniform 
duties  ?  Surely  the  uniform  duties,  and  the  uniform  duties  only, 
and  if  that  be  so  when  the  legislature  was  speaking  of  "  the  duties 
of  customs  chargeable,"  the  only  duties  of  customs  which  could 

*  • 

be  referred  to  were  the  uniform  duties  of  customs.  If  they 
were  speaking  of  the  uniform  duties  of  customs,  then  the  word 
"imported"  must  apply  to  the  importation  of  goods  on  which 
Quiform  duties  have  been  paid,  that  is  to  say  importation  after 
the  beginning  of  the  period  of  five  years. 

It  is  not  necessary  for  me  to  repeat  what  has  already  been  said 
by  the  other  members  of  the  Bench  in  regard  to  the  other  indica- 
tions of  the  intention  of  the  legislature  furnished  by  this  section 
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H.  C.  OF  A.  itself.     I  think  it  only  necessary  to  say  this  in  addition.     If  you 

interpret  this  sec.  93  as  being  governed  in  every  part  of  it  by  the 

State  OF     t^"*®  limitation  of  five  years  after  the   imposition  of  uniform 

Tasmania    ^j^ties,  you  give  a  natural  meaning;  to  every  word  of  it ;  you 

TheCommon-  avoid  the  absurdity  of  an  interpretation  which  would  by  a  fiction 
Australia    hand  over  to  a  State  duties  which  could  not  possibly  have  been 

^^icTORiA.^'  collected  in  it  during  the  period  before  the  imposition  of  uniform 

duties ;  and  you  carry  out,  it  appears  to  me,  the  intention  of  the 

legislature,  which  was  to  draw  a  hard  and  fast  line  between  the 
two  periods. 

Sec.  92  throws  a  strong  light  upon  the  contention  put  forward 
by  Mr.  Glynn.  The  very  class  of  importations  with  which  we 
are  now  concerned  in  this  case,  has  been  dealt  with  by  that 
section.  It  has  been  dealt  with  in  a  limited  way  only.  The 
period  during  which  it  applies  is  the  two  years  after  the  imposi- 
tion of  uniform  duties.  During  that  period  the  State  of  con- 
sumption gets  the  excess  of  the  Commonwealth  duty  above  the 
State  duty,  not  the  whole  of  the  duty.  In  these  circumstances 
when  the  legislature  has  in  sec.  92  expressly  provided,  and  in 
that  limited  way,  for  this  very  class  of  importation,  for  the 
two  years  after  the  imposition  of  uniform  duties,  is  it  likely 
that  it  would  provide  merely  by  an  implication  from  doubtful 
words,  for  a  much  more  important  matter,  viz.,  the  apportion- 
ment of  these  duties  amongst  the  several  States  through  the  whole 
period  of  five  years.  I  am  of  opinion  that,  so  far  from  such 
an  intention  being  disclosed  by  the  Constitution  itself,  the  plain 
intention  is  to  apply  the  law  in  force  before  the  imposition  of 
uniform  duties,  to  the  duties  collected  before  that  time.  I  think  the 
Constitution  has  declared  as  strongly  as  possible  upon  its  face, 
that  the  provision  that  the  State  of  consumption  is  to  be  taken 
to  have  been  the  State  of  collection,  is  to  apply  only  after  the 
imposition  of  uniform  duties,  and  to  goods  imported  after  the  im- 
position of  uniform  duties.  The  one  exception  made  to  that 
provision,  is  in  sec.  92,  and  it  is  made  to  avoid  the  possibility  of 
one  State  with  low  duties  loading  up  large  quantities  of  goods, 
before  the  imposition  of  uniform  duties,  and  afterwards  becoming 
in  respect  of  those  goods  the  distributing  centre  for  the  rest  of 
the  States. 
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Under  these  circumstances,  it  appears  to  me  the  plain  words  of  H-  C.  of  a. 
the  section  are  against  the  view  put  forward  on  behalf  of  Tas- 
mania.   Tlie  whole  intention  of  the  Constitution  as  gathered     state  of 

from  the  Constitution  itself,  is  in  the  same  direction.     I  agree  Tasmania 

with  the  other  members  of  the  Bench  that  the  money  in  question  The  Common- 
wealth OF 
properly  belongs  to  Victoria,  and  should  remain  with  her.  Australia 

AND  State  ov 

Griffith,  C.J. — Both  questions  will  be  answered  in  the  negative.    ^^^^"^''^- 

Collins  did  not  ask  for  costs. 

Questions  answeird  in  the  negu- 
tive.  Pla  int  iff  to  jxiy  the  costs 
of  the  Coniinonwealth. 

Solicitor  for  plaintiff,  Hobhirh,  Crown  Solicitor  for  Tasmania. 

Solicitors  for  defendants,  (7.  Powers,  Crown  Solicitor  tor  Com- 
monwealth ;  GuinnesSy  Crown  Solicitor  for  Victoria. 


[HIGH  COURT  OF  AUSTRALIA.] 

CUSSOLD  AND  OTHERS      ....      Appellants; 

AND 

PERRY     (MINISTER     FOR     PUBLIC     IN-  , 

Respondent. 


STRUCTION)     . 


:} 


ON  APPEAL  FROM   THE  SUPREME  COURT  OF 

NEW  SOUTH   WALES. 

Lands  for  Public  Purposes  Acquisition  Act,  44   Vict.  No,  16,  seen.  12,  13  {con-  jj   q^  of  A, 

fudidaied  in  PMic    Works  Act,   1900,   sees.    95,   96) — Bemimption  of  land —  1904. 

Valuation  of  land  reaitmed — Incomplete  possessory  title — Persons  in  possession  ^     ,    / 

entitled  to  have  a  valuation  made  of  their  estate  or  interest — Primd  facie  ease  Sydney, 

for  compensation— Mandamus.  June  14,  15, 

20. 

Upon  the  resumption  of  land  by  the  Minister,  as  the  constructing  authority,  

noder  the  Lands  for  Public  Purposes  Acquisition  Act,  44  Vict.  No.  16  (consolidated  Griffith,  C.J., 

ia  the  Public  Works  Act,  1900),  a  person  in  possession  of  the  land  under  a  possessory  O'Connor,  JJ. 

title  is  primd  facie  entitled  to  have  a  valuation  made  under  sec.  1 3  of  his  estate  or 


Clissold 

V. 
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H.  C.  OF  A.    interest,  upon  making  a  claim  as  prescribed  by  sec.  12  ;  and,  if  the  Minister  refiises  to 
1904.  cause  such  valuation  to  be  made,  he  may  be  compelled  to  do  so  by  mandamtuf. 

In  re  Paling^  3  (N.S.W.)t  W.N.,  41,  so  far  as  it  decided  that  persons  having 
un  inchoate  possesRory  title  to  land  were  not  entitled  to  have  a  valuation  made 
Perry.        under  sec.  1.3,  over- ruled. 

Decision  of  the  Supreme  Court,  (1903)  3  S.R.  (N.S.W.),  633,  reversed. 

This  was  an  appeal  from  a  decision  of  the  Supreme  Court  of 
New  South  Wales,  reported  as  Ex  parte  CliHsold,  (1903)  3  S.R 
(N.S.W. ),  635. 

The  following  statement  of  the  facts  is  taken  from  that  report : 
— In  1891  certa;in  land  in  the  possession  of  Frederick  Clissold 
was,  by  notification  in  the  Government  Gazette,  under  44  Vict 
No.  16  (now  consolidated  in  the  Public  Works  Act,  1900,  No.  26), 
resumed  for  school  purposes.     Clissold  had  no  documentary  title, 
but  had  been  in  possession  by  his  tenants  for  about  11  years.  On 
his  death  in  1892  his  interest  in  the  land  passed  under  a  residuary 
devise  to  his  trustees,  the  present  appellants.     No  claim  for  com- 
pensation was  made  at  that  time,  but  in  April,  1902,  a  Judges 
order  was  obtained  by  the  applicants,  under  sec.  95  of  the  Public 
Works  Act,  1900,  extending  the  time  for  lodging  notice  of  claim, 
and  on  20th  May,  1902,  the  notice  of  claim  and  abstract  of  title 
were  served  upon  the  Minister,  the  respondent.     The  notice  and 
abstract  were  as  follows : — "  In  pursuance  of  the  Lund^for  Public 
Purposes  Avquisition  Act  and  of  the  enactments  therewith  incor- 
porated we  hereby  give  you  notice  that  we  claim  compensation 
in  respect  of  the  land  hereunder  described  which  has  been  resumed 
under  the  said  Act.     The  amount  of  such  claim  and  other  par- 
ticulars required  by  the  said  Act  are  stated  in  the  subjoined 
abstract."     Then  followed  the  abstract,  which  set  out  the  names 
and  descriptions  of  the  claimants,  and  the  situation,  description, 
and  value  of  the  property,  and  stated  further  that  at  the  date  of 
the  resumption  the  land  was  in  the  occupation  of  a  certain  person 
as  a  monthly  tenant  of  Frederick  Clissold.     The  particulars  of 
title  contained  in  the  abstract  were : — "  The  claimants  are  the 
executors  of  the  said  Frederick  Clissold,  who,  at   the  date  of 
resumption,  was  in  possession  of  such  lands  as  the  owner  thereof 
and  in  receipt  of  the  rent  of  such  lands,  and  had  a  title  thereto  by- 
possession."     Statutory  declarations  were  made  in  support  of  the 
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claim,  from  which  it  appeared  that  Clissold  had  fenced  the  land   H.  C.  op  A. 
in  1881,  prior  to  which  it  had  been  open  and  vacant,  and  that  he        ^^^• 
had  been  in  possession  from  that  time  till  his  death.     A  declara-     clissold 
tion  by  one  Jamieson  stated — "  I  acted  as  agent  for  the  late  F.  *^- 

Clissold  in  the  purchase  of  certain  lands  at  Canterbury  from        

Edward  Knox  in  1881,  including  all  liis  right,  title  and  interest 
to  the  above-named  lots ;  it  being  then  understood  that  the  said 
Edward  Knox  had  a  title  by  possession  for  many  years." 

The  constructing  authority  having  refused  to  make  any  valua- 
tion of  the  estate  or  interest  of  the  appellants,  as  claimants  under 
Bee.  96  of  the  Public  TrorA-s  Act,  1900,  they  applied  to  the  Supreme 
Court  for  a  Rule  Nisi  for  a  vuindaTnus  to  compel  him  to  do  so. 
A  Rule  was  granted  on  29th  October,  1903,  and  on  16th  November 
following  the  Full  Court,  (consisting  of  Stephen,  Acting  C.J., 
Simpson,  J.,  and  PHng,  J.),  by  a  majority  {Stephen,  Acting  C.J., 
dissenting),  discharged  the  Rule  with  costs.  [Ex  parte  Clissold, 
(1903)  3  S.R  (N.S.W.),  635.] 

Dr.  Cidlen,  for  the  appellants.  Clissold,  as  the  person  in  pos- 
session of  the  land  at  the  time  of  the  resumption,  had  an  interest 
in  the  land  entitling  him  to  have  a  valuation  made  under  sec.  13  of 
44  Vict.  No.  16  (sec.  96  of  the  Act  of  1900).  The  amount  assessed 
should  be  paid  into  Court,  and  Clissold's  representatives  are 
entitled  to  have  the  income  from  that  money  paid  to  them  until 
the  expiration  of  the  period  necessary  to  complete  his  possessory 
title,  when  they  will  have  an  absolute  right  to  apply  to  the  Court 
for  payment  out  of  the  money  deposited,  unless  in  the  meantime 
the  real  owner  of  the  land,  or  some  person  having  a  better  title 
than  the  appellants,  comes  forward  and  establishes  his  claim. 
Although  the  resumption  of  the  land  put  an  end  to  Clissold's 
possession  in  fact,  his  rights  against  the  real  owner  as  a  person  in 
adverse  possession  were  not  disturbed  thereby.  In  In  re  Loder, 
19  N.S.W.L.R.  (Eq.),  41,  A,  H,  Simpson,  J.,  held  that  the  mere 
resumption  of  the  land  cannot  stop  the  Statute  of  Limitations 
running ;  that  it  is  an  act  done  in  invitos,  vesting  the  land  in  the 
Minister,  but  not  altering  the  rights  of  the  parties  inter  se ;  and 
that,  until  the  compensation  money  is  paid  over,  the  Minister 
holds  it  as  trustee  for  the  parties  who  may  ultimately  turn  out  to 
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H.  C.  OF  A.  be  entitled,  the  person  with  the  possessoiy  title  being  entitled  to 

, '^       the  income  in  the  meantime.     The  appellants  ask  merely  for  a 

Clissold     valuation.     That  will  not  prejudice  the  rights  of  the  real  owner 
Perry.      ^^  ^^  should  ever  appear,  and  unless  a  valuation  is  made,  the 

appellants  will  have  no  foundation  for  an  application  to  the  Ck)urt 

of  Equity  for  payment  out  when  the  statutory  period  has  expired. 
The  Minister  has  merely  to  make  a  valuation,  but  it  is  for  the 
Court  in  Equity  to  determine  to  whom  the  compensation  money 
is  to  be  paid.     The  making  of  a  valuation  leaves  open  the  ques- 
tion of  who  is  entitled  to  the  money  ;  HaH  v.  Minuiter  of  Publk 
Work%  (1902)  2  S.R  (N.S.W.),  309.     Although  by  sec.  54  of 
the  Act  of  1900  the  Minister  has  a  discretion  whether  he  will 
pay  the  purchase-money  into  Court  or  not,  the  exercise  of  his 
discretion  cannot  affect  the  rights  of  the  parties.     The  object  of 
that  section  is  to  enable  the  Minister,  where  there  is  any  difficulty 
as  to  title,  to  escape  responsibility  by  leaving  the  determination 
of  the  rights  of  parties  to  the  Court,  but  in  any  case  he  is  bound 
to  make  a  valuation.     The  appellants  have  made  out  a  primd 
facie  case  for  compensation,  within  the  meaning  of  sec.  96  of  the 
Act  of  1900,  because  Clissold  was  in  possession  at  the  date  of 
resumption  and  no  one  has  shown  a  better  title,  and  the  Crown  is 
not  entitled  to  make  a  presumption  against  the  person  in  possession. 
The  entry  by  the  Crown  was  not  adverse  to  Clissold,  because  it 
was  not  a  trespass,  being  made  by  virtue  of  powers  conferred  by 
a  Statute,  which  is  not  in  any  way  designed  to  adversely  affect 
private  rights.     The  Statute  is  designed  to  provide  for  the  taking 
of  land  for  public  purposes  in  such  a  way  as  to  convert  the  rights 
of  persons  to  the  possession  of  land  into  claims  for  compensation  ; 
sec.  39  (2).    The  legislation  on  this  subject  beganVith  the  Railuxty 
Act,  22  Vict.  No.  19,  which  was  founded  upon  the  English  jL^tw/i« 
Clauses  Consolidation  Act  of  1845,  under  which  land  was  acquired 
by  conveyance,  a  deed  poll  being  executed  by  the  constructing 
authority.     By  the  Act  22  Vict.  No.  19  no  deed  poll  was  required, 
but  sec.  60  vested  land  resumed  for  railway  purposes  in  the  com- 
mi.ssioner.     Then  followed  the  Act  44  Vict.  No.  16,  under  which 
the  land  in  question  was  resumed,  from  which  it  is  clear  that 
the  duty  to  make  compensation  is  correlative  to  the  right  of 
resumption.     The  person  in  possession  at  the  time  of  resumption. 
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where  nobody  else  appears  with  a  better  title,  must  be  deemed  to  H.  C.  o?  A. 

be  entitled  to  the  fee-simple.     He  has  a  devisable  and  vendible       ^ '^ 

interest,  capable  of  valuation.     It  is  the  fee-simple  and  nothing     Clissold 
less  until  the  contrary  is  shown  ;   Williams  oil  The  Seisin  of  the      pbrry. 

Freehold,  pp.  7,  8.     He  can  alienate  without  incurring  the  pains        

of  the  Prefenced  Titles  Act,  which  is  in  force  here  (see  Salter  v. 
Clarke,  21  (N.S.W.)  W.N.,  71  ;  Nicholls  v.  Anglo-Australian 
Inveshnent  Co.,  11  N.S.W.L.R.,  354).  The  Crown  is  made  the 
o^Tier  by  the  Act,  so  that,  if  the  respondent's  contention  is  correct, 
and  the  person  in  possession  has  no  claim  to  compensation,  the 
Crown  acquires  the  right  to  compensation — in  other  words,  gets 
the  land  for  nothing.  The  whole  scheme  of  the  Act  presumes  a 
right  to  compensation  to  exist  in  the  person  in  possession  unless 
and  until  someone  shows  a  better  title,  and  he  can  ask  the  Crown 
to  value.  If  a  person  in  possession  without  title  has  no  claim  to 
compensation,  a  person  in  possession  with  a  defective  documentary 
title  is  also  barred.  The  Crown  is  now  in  the  position  of  a  person 
who  had  received  a  conveyance  from  Clissold  of  his  interest ;  it 
could  tack  on  its  own  possession  to  Clissold's  to  defeat  a  claim  to 
the  land  by  the  original  owner ;  Salter  v.  Clarke  {siqyra) ;  WiUis 
x.Earl  Howe,  (1893)  2  Ch.,  545;  Da.rt  on  Vendor  and  Purchaser. 
The  English  cases  on  the  construction  of  similar  sections  in  the 
Lands  Clauses  Consolidation  Act,  1845,  are  applicable.  On  a 
petition  for  payment  of  the  income  of  a  fund  paid  into  Court  by 
a  railway  company  on  the  purchase  of  land  under  the  Act,  Wood, 
V.C.,  held  that  the  Statute  intended  tliat  the  person  in  pos- 
session should  not  be  disturbed  in  his  enjoyment  of  land  or  its 
equivalent,  unless  the  contrary  of  his  title  be  clearly  made  out  to 
the  satisfaction  of  the  Court,  and  that  the  position  of  the  company 
was  analogous  to  that  of  a  trustee  who  has  paid  the  trust  fund 
into  Court ;  In  re  Penny's  Estatf^,  1  Jur.  (N.S.),  917.  When  the 
occupant  of  land  taken  by  a  railway  company  under  the  Lamds 
Clauses  Act  had  a  possession  which  would  have  ripened  into  a 
title  by  adverse  possession,  but  for  the  dealings  with  the  company, 
the  Court  allowed  the  purchase-money  to  be  paid  to  such  occu- 
pant ;  In  re  Evans,  42  L.J.,  Ch.,  357.  The  money,  when  paid 
into  Court,  is  regarded  as  the  land,  and  would  follow  all  the 
devolutions  of  the  land  ;  In  re  Stead's  Mortgaged,  Estates,  2  Ch.  D., 


368  HIGH   COURT  [1904, 

H.  C.  OF  A.    713^  at,  p,  718      Where  the  real  owner  made  no  claim  until  after 

the  lapse  of  20  years,  money  paid  into  Court  by  a  railway  com- 

Clissold     V^^y  for  the  purchase  of  the  interest  of  persons  who  had  been  in 

Perry       possession  for  less  than  20  years,  was  ordered  to  be  paid  out  to 

persons  claiming  under  those  who  had  the  possessory  title ;  Ex 

parte  Winder,  In  re  Winder,  46  L.J.,  Ch.,  572 ;  6  Ch.  D.,  696, 
But,  if  the  real  owner  does  not  appear,  a  mere  claim  to  the  land, 
without  possession,  gives  no  right  to  compensation ;  Wellji  v. 
Chdnisford  Load  Board  of  Hecdih,  15  Ch.  D.,  108.  It  is  the 
possession  which,  in  the  absence  of  the  real  owner,  decides  the 
matter.  It  is  immaterial  how  long  the  occupant  has  been  in 
possession,  the  valuation  is  to  be  of  the  fee-simple ;  Gedge  v. 
Commissioners  of  H.M.  Works  and  Public  B wildings,  (1891)  2 
Ch.,  630,  at  p.  686 ;  and  the  Court  of  Equity  will  not  order  the 
payment  out  to  the  occupant  unless  it  is  satisfied  that  there  are  no 
outstanding  claims.  /?i  re  Paling,  3  (N.S.W.)  W.N.,  41,  which 
is  against  my  contention,  was  wrongly  decided  ;  none  of  the 
English  cases  were  there  cited;  and  if  Cholniondeley  v.  Clinton, ^ 
Bligh,  1,  (particularly  the  passages  on  pp.  71,  75,  and  97,)  had  been 
referred  to,  the  Supreme  Court  would  probably  not  have  decided  as 
they  did.  In  re  Loder,  19  X.S.W.L.R.  (Ecj.),  41,  decided  that  the 
rights  of  parties  inter  se  were  not  affected  by  resumption.  There 
is  no  definition  of  "  owner  "  in  this  Act  as  there  is  in  the  English 
Act,  and  therefore  Douglus  v.  L,  and  N.W,  Railway,  3  K.  &  J., 
173;  3  Jur.  (N.S.),  181,  which  decided  that  a  person  having  a  mere 
possessory  title  is  not  an  "  owner  "  within  the  meaning  of  sec.  76 
of  the  Lands  Clauses  Act  1845,  is  not  in  point. 

Where  a  body  claims  a  statutory  compulsory  power  of  taking 
land,  it  is  incumbent  upon  it  to  prove  clearly  and  distinctly  from 
the  Act  that  it  is  acting  within  the  powers  conferred  by  the 
Statute ;  and,  where  there  is  any  doubt,  the  Act  should  receive  a 
liberal  construction  in  favour  of  the  land-owner  whose  rights  are 
aifected ;  Sim2>son  v.  South  Staffordshire  Watenvorks  Co.,  34 
L.J.,  Ch.,  380 ;  Lamb  v.  Noiih  London  Railuuy,  L.R.  4  Ch.,522; 
Tawney  v.  Lynn  and  Ely  Railway  Co.,  16  L.J.,  Ch.,  282. 

Sir  Julian  Salomons,  K.C.  (C  B.  Stephen  with  him)  for  the 
respondent.     Clissold  at  the  time  of  resumption  had  no  estate  or 
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interest  capable  of  valuation.     He  merely  had  a  chance,  i.e.,  the  H-  C-  ^'  ^• 

possibility  of  the  real  owner  not  coming  forward  before  the  lapse       ^ '^ 

of  ten  more  years.     Willutrris  on  Seisin  of  tlte  Freehold,  at  p.  7,     Clissold 
qualifies  the  statement  cited  for  the  appellants  to  this  extent,  that      purry 

possession  is  only  jyriind  facie  evidence  of  title  in  fee  simple ;  it       

is  a  mere  presumption  which  may  be  rebutted.  In  this  case  the 
presumption  was  rebutted  by  Clissold's  own  admission  that  he 
was  only  a  trespasser.  He  had  no  more  real  interest  then  than 
he  had  a  few  days  after  he  first  went  into  possession,  although  he 
had  a  greater  chance  of  acquiring  an  interest.  Upon  resumption 
the  title  of  the  owner  becomes  vested  in  the  Crown,  in  just  the 
same  way  as  if  the  owner  himself  had  conveyed  the  land  direct 
to  the  Crown.  By  virtue  of  ownership  the  Crown  then  does  what 
the  owner  was  entitled  to  do;  it  turns  out  the  occupant  and  puts 
an  end  to  the  growth  of  his  interest.  If  the  possession  comes  to 
an  end  before  20  years  have  elapsed  he  has  nothing,  and  having 
no  interest  or  estate  known  to  the  law,  he  has  no  claim  to  com- 
pensation. The  original  owner,  wlien  found,  is  the  person  entitled 
to  compensation,  inasmuch  as  the  Crown  has  deprived  him  of  the 
right  to  eject  Cliasold  which  he  had  at  the  date  of  resumption. 
As  soon  as  the  Crown  has  resumed,  its  ownership  draws  with  it 
the  possession,  and  that  of  Clissold  ceases.  If  it  were  merely 
a  case  of  defective  title,  that  might  be  capable  of  valuation.  But 
where  the  occupant  has  admitted  that  he  is  a  trespasser,  he  has 
destroyed  his  own  claim.  He  was  pHmd  facie  entitled  to  the 
fee-simple,  by  virtue  of  possession ;  and,  if  nothing  further  had 
eome  to  light,  there  might  have  been  no  answer  to  his  claim.  But 
sec.  56  of  the  Act  of  1900  provides  that  this  presumption  is  only 
to  continue  "  until  the  contrary  is  shown."  The  Crown  case  is 
that  the  contrary  has  been  shown  by  the  claimant's  own  admis- 
sion. The  claimant  must  have  some  "  title  "  to  the  "  estate  or 
interest "  for  which  he  claims  compensation,  as  is  clear  from  sec. 
39.  It  is  not  enough  for  him  to  say  that  he  has  been  wrongfully 
enjoying  it  for  a  number  of  years.  That  gives  him  no  "  title  "  in 
any  sense.  It  is  only  the  "  owners,"  or  the  persons  who,  but  for 
the  resumption,  would  have  been  the  owners,  who  are  entitled 
to  compensation  under  the  Act  (see  sec.  94).  If  the  argument  of 
the  appellants  is  right,  then  a  man  who  has  been  in  adverse 
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H.  C.  OF  A.  possession  of  Cro>^Ti  Lands  for  a  period  less  than  60  years,  could, 
if  the  land  was  resumed,  claim  to  have  a  valuation  of  his  interest, 
Clissold  which  is  manifestly  absurd.  It  is  not  true  to  say  that  the  Crown 
wishes  to  get  the  land  for  nothing.  What  it  says  is  that  Clissold 
is  not  entitled,  though  the  real  owner  may  be,  because  it  is  not 
Clissold's  estate  that  has  been  resumed,  but  that  of  the  owner. 
The  owner  could  have  turned  out  the  occupant  and  taken  posses- 
sion of  everything  built  upon  the  land.  Clearly,  therefore,  the 
occupant  had  no  rights  whatever  against  the  owner,  and  it  is  in 
the  owner's  shoes  the  Crown  now  stands.  The  notification  in  the 
Gazette  under  the  Act,  has  the  force  of  a  solemn  conveyance  by 
deed  ;  by  sec.  37  it  not  only  vests  the  title  in  the  Crown,  but  gives 
the  possession  as  well.  The  argument  that  the  owner  not  being 
in  possession  could  not  have  conveyed  by  reason  of  the  Pretenced 
Titles  Act  has  no  weight,  because  that  Act  does  not  bind  the 
Crown ;  and  even  if  it  did,  the  Public  Works  Act  overrides  it. 
In  the  PiiMic  Works  Act  the  legislature  has  nowhere  recognized 
such  a  claim  as  that  now  put  forward,  although  it  clearly  could 
have  done  so.  Consequently  it  cannot  be  assumed  that  there  was 
any  intention  to  treat  such  claims  as  subjects  for  compensation. 

[Griffith,  C.J. — Does  not  the  use  of  the  term  *'  interested  "  in 
sec.  89  show  that  at  least  some  "  interests "  are  contemplated  in 
the  Act  other  than  those  to  which  you  limit  the  use  of  the 
term?] 

It  may  be  that  a  person  merely  in  possession  of  lands  not 
resumed  would,  under  sec.  89,  be  entitled  to  compensation  for 
damage  done  by  the  constructing  authority  in  carrying  out  a 
work.  But  sec.  56  refers  only  to  persons  claimivg  to  be  entitled 
to  the  land  resumed.  Clissold  has  by  his  own  admission  that 
he  was  a  trespasser  shown  that  he  did  not  "  claim  to  be  entitled." 
He  has  in  fact  shown  the  contrary. 

[Barton,  J. — The  section  says  "  until  the  conti-ary  is  shown  to 
the  Court."  Does  not  that  mean  the  Equity  Court,  af  t«r  a  valua- 
tion has  been  made  ?  The  money  is  to  be  paid  into  Court,  and 
sec.  56  assumes  that  that  has  been  done.  But  in  tJiis  case  the 
Crown  has  not  yet  paid  the  money  in.] 

This  is  not  a  case  within  the  meaning  of  sees.  54,  55  and  56, 
because  the  claimant  is  not  tlie  owner  or  a  person  having  "  an 
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interest  therein.'*     The  Elnglish  cases  are  not  applicable  here,   H-  C.  of  A. 
because  there  the  constructing  authorities  are  commercial  com-        ^^^ 
panics,   formed   for    the   purpose   of    profit,   whereas   here   the     clissold 
constructing  authority  is  the  Crown,  acting  in  the  public  interest       p  *^'  y 

The  rule  of  construction  of  our  Statutes  will  therefore  be  ditferent,        

and  they  must  be  construed  in  favour  of  the  Crown.  More- 
over, the  tenns  and  provisions  of  the  Acts  are  very  ditferent. 
The  Lands  CUiiLses  Act  contains  no  section  similar  to  sec.  86  of 
the  Public  Works  Act,  putting  the  company  in  the  shoes  of  the 
owner;  See  Ex  parte  Winder,  6  Ch.  D.,  696,  at  p.  700,  703. 

[Griffith,  C.J. — Is  not  the  only  difference  in  the  mode  of 
acquisition  of  the  land  ?] 

The  mode  is  everything.  What  a  private  person  or  company 
would  not  be  allowed  to  do  may  with  justice  be  allowed  to  the 
Crown.  The  English  Act  has  no  section  corresponding  to  sees. 
37,  39  of  the  Public  Works  Act  1900,  which  make  the  ownership 
vest  in  the  Crown  forthwith  upon  notification  in  the  Gazette. 
Xor  does  it  contain  any  section  which  could  have  the  effect  of 
stopping  the  Statute  of  Limitations  running.  Such  claims  as  that 
of  Clissold  are  recognized  by  the  English  Act,  and  the  resumption 
is  merely  a  compulsory  pui'chase,  a  matter  of  contract,  which 
leaves  the  rights  of  the  parties  the  same  as  before,  except  that 
the  land  is  converted  into  money,  and  the  money  into  land. 

In  re  Paling  (supra)  was  rightly  decided.  The  Court  there 
said  that  the  claimant  was  fortunate  in  having  the  enjoyment  of 
the  land  for  so  long,  as  he  was,  on  his  own  admission,  a  trespasser. 
That  case  was  not  appealed  from,  although  the  amount  involved 
was  above  the  appealable  amount,  and  the  decision  has  stood  for 
18  years.  In  In  re  Loder  (supra)  the  attention  of  the  Judge  was 
not  directed  to  In  re  Paling,  In  Hamilton  v.  Iredale,  (1903)  3 
S.R.  (N.S.W.),  535,  the  same  mistake  was  made  by  the  Judge,  and 
his  decision  was  reversed  by  the  Full  Court  on  appeal 

The  Court  will  not  grant  a  mandamus  to  work  injustice.  Here 
the  claimant  is  seeking  to  take  advantage  of  the  Statute  of 
Limitations  J  in  order  to  get  property  which  belongs  to  someone 
else.  That  Statute  was  not  intended  to  allow  people  to  take 
other  people's  land,  but  merely  to  quiet  possession.  It  is  not  a 
case  in  which  the  Court  will  assist  the  claimant. 
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H.  C.  OF  A.       J)r,  Cidlen,  in  reply.     The  interest  of  the  appellants  is  the  fee- 
simple,  and  they  are  entitled  to  have  the  full  value  of  the  land 
Clissold     when  20  years  have  expired ;  In  re  HarriSy  Ex  parte  London 
Perby       County  Council^  (1901)  1  Ch.,  931.     The  respondent's  contention 

amounts  to  this,  tliat  the  resumption  is  equivalent  to  an  ejectment 

bj'  the  owner.  That  would  be  so  if  the  owner  were  known,  and  the 
Crown  had  taken  over  his  interest.  But,  the  owner  not  being 
known,  tlie  Crown  has  onlv  taken  Clissold's  interest,  and  must 
compensate  him  for  it.  The  resumption  of  Crown  lands  is  not 
analogous,  because  there  the  title  is  always  in  the  Crown,  and 
resumption  is  merely  an  appropriation  of  the  lands  to  a  specific 
purpose. 

Cur.  adv.  vuU. 

20th  June.  Grifb^ith,  C.J.  This  is  an  appeal  from  a  decision  of  the  Supreme 
Court  of  New  South  Wales,  by  which  the  Court,  by  majority 
{Stephen^  Acting  C.J.,  dissenting),  discharged  a  Rule  Nisi  for  a 
onanrhtmitft  to  the  respondent,  the  Minister  for  Public  Instruction, 
the  constructmg  authority  under  the  Lands,  for  Public  Pwrjx^f^e^^ 
Acquisition  Act,  44  Vict.  No.  16  (consolidated  in  the  Public 
Works  Acts,  1900),  to  cause  a  valuation  to  be  made  of  a  piece  of 
land  at  Canterbury,  which  the  respondent,  as  the  constructing 
authority,  had  resumed  in  1891,  for  the  purpose  of  erecting  a 
public  school.  The  appellants'  claim  was  not  put  in  until  the  year 
1902,  the  time  for  so  doing  having  been  extended  by  the  Supreme 
Court,  in  accordance  with  powers  given  under  the  Statute.  The 
claim  was  as  follows  : — [His  Honor  here  read  the  claim  and 
particulars.]  It  appears  now,  and  the  fact  was  known  to  the 
constructing  authority  at  the  date  of  resumption,  that  the  title 
set  up  by  Clissold  was  ten  years'  possession.  There  was  some 
evidence  that  he  had  bought  his  right  to  possession  from  one 
Knox,  who  had  been  in  possession  for  a  number  of  years,  but  he 
himself  had  only  been  in  possession  for  ten  yeara,  and  his  case 
practically  rests  upon  tliat  basis.  The  contention  on  belialf  of  the 
appellants  is  that  as  Clissold,  at  the  time  when  the  land  was 
resumed,  had  a  right  to  the  possession  of  it  against  everyone 
except  the  real  owner,  and  could  have  brought  an  action  of 
ejectment  against  anyone  who  could  not  show  a  better  title  than 
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himself,  he  ought  to  be  compensated  for  whatever  was  taken  from   H.  C.  op  A. 
him.    For  the  respondent  it  is  contended  that  the  appellants  have 
not  shown  any  title  to  the  land  except  possession,  that  Clissold     Clissold 
was  in  possession  merely  as  a  trespasser,  and  that,  upon  the      perry 

resumption  of  the  land  by  the  constructing  authority,  the  original        

owner's  legal  title  became  vested  in  the  Crown  or  constructing 
authority,  and  that  thereupon  Clissold's  imperfect  title  became 
merged  and  swallowed  up  by  the  legal  title,  and  that,  therefore, 
on  the  face  of  the  proceedings,  it  appears  that  the  executors  have 
no  interest  in  the  land  which  can  be  valued,  and  no  title  which 
will  give  them  a  right  to  compensation.  In  support  of  this  con- 
tention the  respondents  rely  on  the  case  In  re  Paling^  3  (N.S.  W.) 
W.N.,  41,  in  which  the  Supreme  Court  of  New  South  Wales  held 
that  a  person  claiming  compensation  for  resumption,  on  a  title 
consisting  merely  of  18  years'  possession,  was  not  entitled  to 
compensation.  We  are  therefore,  in  effect,  invited  to  review  and 
over-rule  the  decision  of  the  Supreme  Court  in  that  case,  which 
is  not  substantially  distinguishable  from  the  present. 

In  considering  this  matter  it  is  necessary  to  bear  in  mind  that 
it  is  a  general  rule  to  be  followed  in  the  construction  of  Statutes 
such  as  that  with  which  we  are  now  dealing,  that  they  are  not  to 
be  construed  as  interfering  with  vested  interests  unless  that  inten- 
tion is  manifest.  When  this  land  was  resumed,  Clissold  was  in 
possession,  and  that  possession  gave  him  certain  definite  rights. 
In  Cholmoiideley  v.  Clinton,  4  Bligh,  1,  Lord  Redendale,  L.C., 
speaking  of  Statutes  of  Limitation,  said  (at  p.  75)  : — ''  The 
policy  of  the  law  with  respect  to  those  Statutes  is  unquestionably 
this :  possession  is  always  regarded  by  the  law  as  priiiui  facie 
title,  and  it  is  so  regarded  with  a  view  to  public  benefit.  It  is  not 
with  a  view  to  the  benefit  of  the  individuals  who  may  be  in 
possession  or  out  of  possesssion,  who  may  have  title  or  who  may  not 
have  title,  but  it  is  with  a  view  to  public  benefit ;  because  it  is  the 
pubUc  policy  that  passession  should  remain  undisturbed.  The 
St4itute  against  pretenced  titles  is  formed  on  this  view,  and  it  is  on 
such  ground  that  a  person  out  of  possession  is  not  at  liberty  to  deal 
with  the  property  in  any  way  whatever,  because  it  tends  to  disturb 
the  actual  possession  to  the  injury  of  the  public  at  large."  Whether 
we  sympathise  or  not  with  persons  who,  to  use  an  Australian 
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H.  0.  OP  A.  expression,  are  called  "jumpers,"  that  is  the  law  and  the  policy  of 

^^       the  law.     In  the  case  of  Ex  parte  Winder,  6  Ch.  D.,  696,  HaU, 

Clissold     V.C,  a  Judge  of  large  experience  in  conveyancing  law,  dealt  with 

Perry       ^^^  nature  of  the  interest  of  such  persons  as  the  present  appellants, 

whose  land  has  been  taken  by  a  constructing  authority.     In  that 

case  the  land  had  been  taken  under  a  contract  witli  the  person  who 
was  in  possession.     The  learned  Vice-Chancellor  said  (at  p.  700) : 
"  In  this  case  the  party  who  claims  to  have  the  fund  paid  out  had 
acquired  a  title  by  possession  of  this  property  for  nearly  the  time 
which  would  have  operated  as  a  bar  to  a  claim  by  anybody  else. 
Being  in  possession,  the  company  negotiate  with  him  for  the  pur- 
pose of  taking  the  land ;  thus  treat  him  as  being  in  possession,  and 
he  assumes  himself  to  be  a  person  who  can  make  a  title  to  the 
property.     A  contract  is  entered  into  based  upon  the  assumption 
of  his  being  the  owner  and  capable  of  making  a  title  to  the  fee- 
simple.     Nobody  can  doubt  for  a  moment,  that,  if  this  Act  of 
Parliament  had  not  been  passed,  he  had  a  most  valuable  right  and 
interest,  which  could  have  been  sold  in  the  market,  although  he 
had  not  yet  the  full  statutory  title."     That  description  exactly 
fits  the  position  of  Clissold,  when  the  land  was  taken  by   the 
Government.      The  Act   referred  to  by   the  Vice-Chancellor  in 
the  case  cited  was  the  Land  Clituses  Ctmsolidation  Act,  1845,  upon 
which  the   New  South  Wales   law   on   the   subject   is  founded 
with  some  variations.     Under  the  English  Act  of  1845,  land  may 
be  resumed  in  either  of  two  ways — by  contract,  or,  if  the  parties 
cannot  come  to  terms,  then  by  a  notice  to  treat  given  by  the 
constructing   authority   to   the  other  party.     If   no   agreement 
results,  the  price  is  assessed  under  an  elaborate  system,  some- 
times by  a  jury,   sometimes  by   arbitration.     The   other   party 
is  required  to  execute  a  conveyance  of  his  interest.     If  he  can- 
not make  a  clear  title,  the  constructing  authority  executes  a  deed 
poll,   but   before   doing   so  must  deposit   in  Court  the  amount 
agreed  or  assessed.     In  every  case  the  constructing  authoritj',  in 
order  to  acquire  a  title,  must  pay  to  the  claimant  the  agreed  or 
assessed  sum,  or  pay  it  into  Court.     By  the  New  South  Wales 
Act  of  1880,  now  consolidated  in  the  Pvhlic  ForAv  Act  (1900), 
two  methods  are  prescribed  for  taking  land  for  public  purpases. 
One  is  by  contract  with  the  owner.   By  the  other  method,  different 
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from  the  English,  the  Governor-in-Council  is  authorized  to  issue  a   H.  C.  of  A. 
notification,  which  is  to  be  published  in  the  Goveniinent  Gazette 
and  one  or  more  newspapers,  declaring  that  the  land  has  been     Clissold 
appropriated  or  resumed  (see  sec.  6).     Then  sec.  8  provides  that      Y%mY 

upon  such  notification  the  land  "  shall  forthwith  be  vested  in  the       

Minister  and  his  successors,  &c.,  for  an  estate  of  inheritance,  freed 
and  discharged  from  all  trusts  obligations  estates  interests  con- 
tracts charges  rates  rights-of-way  or  other  easements  whatsoever 
and  to  the  intent  that  the  legal  estate  therein  togetlier  with  all 
powers  incident  thereto  as  conferred  by  this  Act  shall  be  vested 
in  the  Minister  as  a  trustee,  &c."  The  term  "  Minister  "  is  defined 
by  sec.  4.  Sec.  11  provides  that  "  the  estate  and  interest  of  every 
person  entitled  to  land  resumed  under  this  Act  or  any  poi-tioH 
thereof  and  whether  to  the  legal  or  the  equitable  estate  therein 
shall  by  vii*tue  of  this  Act  be  deemed  to  have  been  as  fully  and 
etfectually  conveyed  to  the  Minister  as  if  the  same  had  been 
conveyed  by  the  persons  legally  or  equitably  entitled  thereto  by 
means  of  the  most  perfect  assurances  in  the  Jaw.  And  every 
such  estate  and  interest  sliall  upon  the  publication  of  such  notifi- 
cation as  aforesaid  be  taken  to  have  been  converted  into  a  claim 
for  compensation  in  pursuance  of  the  provisions  liereinafter 
contained  and  every  person  shall  upon  asserting^  his  claim  as 
hereinafter  provided  and  making  out  his  title  in  respect  of  any 
portion  of  the  said  resumed  lands  be  entitled  to  compensation  on 
account  of  such  resumption  in  manner  hereinafter  provided." 
Sec.  12  provides  that,  within  90  days  after  publication  of  the 
notification  already  referred  to,  the  person  claiming  compensa- 
tion must  make  his  claim  setting  out  the  nature  of  his  estate  or 
interest  together  with  an  abstract  of  his  title,  &c.  The  time  may 
be,  and  in  this  case  was,  extended  by  the  Supreme  Court.  Sec.  13 
provides  that  "  within  sixty  days  after  the  receipt  of  every  such 
notice  of  claim  by  the  Crown  Solicitor  he  shall  forward  the  same 
together  with  his  report  thereon  to  the  constructing  authority 
who  shall  thereupon  (unless  no  prima  facie  case  for  compensa- 
tion is  disclosed)  cause  a  valuation  of  the  land  or  of  the  estate  or 
interest  of  the  claimant  therein  to  be  made  in  accordance  with 
the  provisions  of  this  Act  and  shall  inform  the  claimant  as  soon  as 
practicable  of  the  amount  of  such  valuation,  &c."  The  appellants 
duly  sent  in  a  claim,  and  they  now  ask  for  a  valuation. 
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H.  C.  OF  A.        Bearing!  in    mind    that   the    Statute   is   to   be   construed,  if 

possible,  so  as  not  to  interfere  with  vested  rights,  let  us  con- 

Olissold     sider  their  position.     Clissold  was  entitled  to  passession  of  the 

Perry       ^^^^  ^^  against  anyone  except  the  real  owner,  and  could  have 

asserted  that  right  by  an  action  of  ejectment.     Indeed,  but  for 

the  notification,  he  could  have  ejected  the  constructing  authority. 
The  Act  expressly  provides  that  the  title  of  the  holder  of  the  land 
shall  cease  upon  the  notification  of  tlie  resumption  being  pub- 
lished in  the  Gazette y  and  that  his  estate  shall  be  converted  into  a 
claim  for  compensation.     But,  if  the  contention  of  the  respondents 
were  to  prevail,  that  the  effect  of  the  notification  was  to  swallow 
up  the  ten  years'  title  of  the  claimant,  that  would  be  to  give  to  it 
the  effect  of  a  judgment  in  ejectment  recovered  by  the  real  owner 
— who  is  unknown  to  this  day — against  the  person  in  passession, 
and  the  claim  to  compensation  into  which  the  estate  is  to  be 
converted  would  be  illusory.     That  would  certainly  not  be  a  pro- 
tection of  vested  interests.     To  construe  the  Act  in  that  way 
would  be  to  make  it  an  Act,  not  for  compensation,  but  for  con- 
fiscation.    A  further  examination  of  the  Act  will  show  that,  if  the 
effect  of  resumption  were  to  extinguish  imperfect  titles,  some  of 
its  provisions  would  be  quite  unnecessary.     In  the  English  Act 
the  sections  providing  for  compensation  in  such  causes  are  intro- 
duced  by   an   introductory   clause,   "  and    with   respect   to  the 
purchase-money  or  compensation  coming  to  parties  having  limitcKl 
interests  or  prevented  from  treating  or  not  making  title     .    .    . 
be  it  enacted  "  &c.  (sec.  67).     There  is  no  such  provision  in  the 
New  South  Wales  Statute,  but  there  are  various  provisions  whicli 
show  that  they  were  intended  to  apply  to  pei'sons  who  failed  to 
make  title,  like  the  claimant  in  this  case.     After  the  notification 
of  resumption,  the  person  claiming  compensation  is  not  entitled  to 
receive  the  moneys  appropriated  for  that  purpose  until  he  ha« 
proved  his  right  to  it  to  the   satisfaction   of   the  constructing 
authority,  who,  if  not  satisfied,  may  pay  the  amount  into  Court. 
It  appears;  therefore,  that  the  Statute  intended  to  provide  that 
tlie  compensation  to  be  offered  should  be  assessed  in  the  case  of 
persons  who  could  not  make  a  legal  title,  as  well  as  in  the  case 
of  those  who  could.     Whatever  the  nature  of  the  interest  which 
they  have,  it  is  assumed  to  be  capable  of  being  valued  for  com- 
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penaation.     The  legislature  apparently  took  it  for  granted  that  H*  C-  ^^  ^• 
persons  in  the  position  of  the  claimant  here  would  make  claims       ^^" 
for  compensation,  and  therefore  made  provision  for  their  recog-     Clissold 
nition  and  satisfaction.     It  cannot  make  any  difference  to  the       pkrry. 

rights  of  the  claimant,  whether  the  money  is  paid  into  Court  or        

not.    His  rights  cannot  be  affected  by  the  manner  in  which  the 

discretion  of  the  constructing  authority  is  exercised.     Although 

the  documentary  owner,  as  he  has  been  called,  is  not  known,  the 

Crown  is  indebted  to  somebody,  and  its  representative  may  take 

advantage  of  the  Act,  and  avoid  further  responsibility  to  the  true 

owner  by  paying  the  money  into  Court.     If  the  money  were  paid 

into  Court,  it  is  clear  from  sec.  56  of  the  Act  of  1900  that  the  present 

claimants  would,  under  certain  conditions,  be  the  persons  entitled 

to  receive  it.     That  section  provides  that "  the  parties  respectively 

in  possession  of  such  lands  as  being  the  owners  thereof  or  in  receipt 

of  the  rents  of  such  lands  as  being  entitled  thereto,  at  the  time  of 

such  lands  being  purchased  or  taken,  shall  be  deemed  to  have  been 

lawfully  entitled  to  such  lands  until  the  contrary  is  shown  to  the 

satisfaction  of  the  Court,  and  unless,  upon  such  inquiry  as  the  Court 

thinks  fit  to  direct,  the  contrary  is  shown  as  aforesaid,  tlie  parties  so 

in  possession  and  all  parties  claiming  under  them  or  consistently 

with  their  possession,  shall  be  deemed  entitled  to  the  money  so 

deposited  and  to  the  dividend  or  interest  of  the  securities  purchased 

therewith  and  the  same  shall  be  paid  and  applied  accordingly."  The 

contention  of  the  Crown  here  is  that  the  "contrary  is  shown," 

inasmuch  as  the  claimants'  title  is  not  complete.     But  possession 

is  a  good  title  against  all  the  world  except  the  real  owner.     It  is  a 

saleable  and  devisable  interest.     "  Until  the  contrary  is  shown  " 

means  until  someone  else  shows  a  better  title  in  himself.     In  the 

meantime,  therefore,  the  contrary  not  having  been  shown,  it  is  to 

be  aasumed  that,  if  the  money  had  been  paid  in,  the  appellants 

would  have  been  entitled  to  so  much  as   represents  Clissold's 

interest.     The  only  condition  which,  under  the  Statute,  will  excuse 

the  constructing  authority  from  causing  a  valuation  to  be  made 

is  that  a  primd  facie  case  for  compensation  has  not  been  disclosed. 

It  would  be  contrary  to  the  principles  of  construction  which  have 

been  already  referred  to,  as  well  as  inconsistent  with  the  other 

provisions  of  the  Act  which  I  have  just  mentioned,  to  hold  that  a 


V. 

Perry. 
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H.  C.  OF  A.  man  who  has  a  possessoiy  title,  good  against  the  whole  world  until 
the  "  contrary  is  shown,"  has  not  disclosed  a  primid  facie  case  for 
Clissold  compensation.  For  these  reasons  I  think  that  the  rule  nisi  for  a 
mandamus  directing  the  respondent  to  make  a  valuation  should  be 
made  absolute.  As  to  In  re  Paling^  it  may  perhaps  be  distin- 
guishable on  the  gi'ound  that  the  application  for  a  mandamv^ 
there  was  made  before  the  expiration  of  the  twenty  years,  and  the 
learned  Judges  there  thought,  admittedly  erroneously,  that  the 
granting  of  a  mandamus  would  conclude  the  inquiry  as  to  title. 
air  James  Martin,  C.J.,  however,  gave  expression  to  the  opinion 
that  an  inchoate  possessory  title  such  as  that  of  the  present 
claimants  gave  no  riglit  to  compensation.  On  that  point  that 
decision  must  be  taken  to  be  over-ruled. 

Barton,  J.,  and  O'Connor,  J.,  concurred. 

Griffith,  C.J. — Our  decision  does  not  conclude  the  principle 
upon  which  the  assessment  will  be  made,  but  we  hold  that  the 
appellants  are  entitled  to  compensation  for  the  estate  or  interest 
taken  frpm  Clissold,  whatever  that  may  be  ultimately  shown  to 
be. 

Ajypeid  allowed.  Order  of  the  Sitprenie 
Court  discharging  the  Rule  Nisi 
for  a  nu tndam us  d ischa trfed.  R ide 
Nisi  made  (djsolute  with  costJf. 
Respondent  to  pay  the  costs  of  the 
apfpeaL 

Solicitors  for  appellants,  Can^thers  cO  Wilson, 

Solicitor  for  respondent,  Tlie  Crown  Solicitor  of  New  South 
Wales. 
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SAUNDERS Appellant; 

AND 

BORTHISTLE Respondent. 

ON  APPEAL  FROM  THE  SUPREME  COURT  OF 

NEW  SOUTH  WALES. 

PoBtureA  Protection  Act,  1902,  Xo.  lll,«ec«.  4,97—"  Travelling  eheep"—*'  Drover''  H.  C.  of  A. 

^Person  in  charge  of  »heep  travelling  less  than  40  miles — Travelling  statement  \904. 

not  jiece^sary  under  sec.  97 — Justices  Act ,  1902,  No.  27,  sees.  101,  105,  106,  107  '^- »  --^ 

— Appeal  by  ipay  of  special  case — Order  made  hy  Judge  sitting  in  Chambers  Sydnky, 

tmd^r  sec.  107 — Judgmenl  of  Supreme  Court — Appeal  to  High  Court — Constitu-  •^"wc  20,  21, 

tion  of  the  Commonwealth,  sec.  73.  ^ 

A  person  in  charge  of  sheep  travelling  to  a  place  less  than  40  miles  distant    ^^^th,  C.J., 
from  the  run  on  which  they  are  ordinarily  depastured  is  not  a  *'  drover  in  charge    O'Connor,  J  J. 
of  any  travelling  sheep  "  within  the  meaning  of  sec.  97  (1)  of  the  Pa^stures  Protec- 
tion Act,  1902,  and  therefore  he  is  not  guilty  of  any  ofifence  under  (2)  of  that 
•ection,  if  he  fails  to  produce  a  "  travelling  statement "  to  "any  inspector,  police 
constable  or  justice,  &c." 

King  v.  Cundy,  15  (N.S.W.),  W.N.,  158,  approved. 

Order  of  Pring,  /.,  21  (N.S.  W.)  W.N.,  7,  reversed. 

An  order  made  by  a  Judge  of  the  Supreme  Court  sitting  in  Chambers,  in 
the  exercise  of  the  jurisdiction  conferred  by  sec.  107  of  the  Justices  Act,  1902,  is  a 
judgment  of  the  Supreme  Court  from  which  an  appeal  will  lie  to  the  High  Court 
under  sec.  73  of  the  Constitution. 

In  re  Paul,  (1902)  2  S.R.  (N.S.  W.),  196,  not  followed. 

This  wa»  an  appeal  from  an  order  made  by  Fring,  J.,  in 
Chambers,  21  (N.S.W.)  W.N.,  7.  The  following  statement  of  the 
proceedings  and  of  the  facts  is  taken  from  the  judgment  of  Grijffith, 
CJ,  : — ^The  appellant  was  charged  before  Justices  with  having 
committed  a  breach  of  sec.  97  of  the  Pastures  Protection  Act,  1902, 
Xo.  Ill  (a),  in  that  he,  being  a  drover  in  charge  of  certain  travel- 


(a)   PaUureA  Protection  Act,  1902  : — 

Sec.  4.  In  this  Act,  unless  the  context  or  subject-matter  otherwise  indicates 
or  requires  : — 
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H.  C.  OF  A.  ling  sheep,  did  not  produce  a  travelling  statement  upon  demand  to 
a  police  constable,  as  required  by  sub-sec.  (ii.)  of  that  section. 

SAT7NDEKS  ^hc  facts  wcrc  admitted,  namely,  that  the  appellant,  on  the  date 
BoRTHisTLE   ^^^^^^^^^^  ^^  thc  iuformatiou,  was  in  charge  of  about  1280  sheep, 

which  were  being  driven  by  him  from  the  run  on  which  they 

were  ordinarily  depastured  to  another  run  less  than  forty  miles 
away,  that  the  sheep  were  not  travelling,  and  that  the  appellant 
was  not  a  person  in  charge  of  sheep  travelling,  to  a  place  upwards 
of*  forty  miles  distant  from  that  on  which  they  were  when  their 
permit  to  travel,  or  travelling  statement,  was  granted,  and  that  the 
appellant  did  not  produce  a  travelling  statement  upon  demand  to  a 
police  constable.  The  magistrate,  relying  on  the  case  of  King  v. 
Candy y  15(N.S.W.)  W.N.,  158,  dismissed  the  information,  and  the 
complainant,  who  is  a  sergeant  of  police,  appealed  by  way  of 
special  case  stated  for  the  opinion  of  the  Supreme  Court  under  sec. 
101  of  the  Justices  Act,  1902,  No.  27  (6).     The  appeal  was  heard 


'*  Drover  "  means  any  person  in  charge  of  any  travelling  stock. 
*'  Stock  '*  means  any  horses,  cattle,  sheep  or  camels. 


**  Travelling  sheep  "  means  any  sheep  whilst  being  driven  or  carried  by 
land  or  water,  or  which  have  within  one  month  next  preceding  been  so 
driven  or  carried  along  or  over  any  place  whatsoever  other  than  the  run 
on  which  they  are  ordinarily  depastured. 

''Travelling stock"  means  any  stock  travelling  to  any  place  upwards  of 
forty  miles  distant  from  that  on  which  they  were  when  their  permit  to 
travel  or  travelling  statement  was  granted. 

Sec.  97.  (1)  £very  drover  in  charge  of  any  travelling  sheep  and  every 
drover  in  charge  of  any  travelling  horses  or  cattle,  shall  be  provided  at 
the  time  of  his  departure  with  a  *'  travelling  statement "  in  the  pre- 
scribed form,  signed  by  the  owner  of  such  sheep  horses  Ar  cattle  in  the 
presence  of  a  subscribing  witness. 

(2)  Every  drover  shall  produce  such  statement,  and  a  permit  as  herein- 
before provided,  upon  demand,  to  any  inspector,  police  constable,  or 
justice,  or  to  the  occupier  of  any  run  through  which  or  along  the 
boiiudury  road  of  which  such  travelling  stock  may  be  proceeding. 

(/>)  Justices  Act,  1902,  No.  27  :— 

Sec.  101.  (1)  Any  party  to  the  proceedings,  if  dissatisfied  with  the  determina- 
tion by  any  justice  or  justices  in  the  exercise  of  their  summary  jurisdiction 
of  any  information  or  complaint  as  being  erroneous  in  point  of  law,  may 
within  .  .  .  days  after  such  determination  apply  in  writing  to  the 
said  justice  or  justices  to  state  and  sign  a  case  which  may  be  in  the  form 
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by  Priiig,  J.,  in  Chambers,  exercising  the  jurisdiction  conferred   H-  C.  of  A. 
by  sec.  107  of  the  Justices  Act,  1902  (c),  who  allowed  the  appeal, 
and  remitted  the  case  to  the  justices  with  a  direction  to  convict.     Saundkrs 
Special  leave  to  appeal  from  this  decision  was  granted  by  the  boethistlb 

High  Court,  as  it  was  represented  that  no  appeal  would  lie  to  the        

Supreme  Court  from  the  decision  of  a  Judge  in  Chambers  exer- 
cising the  jurisdiction  conferred  by  that  section  of  the  Justices 
Ad. 

Dr.  CuUen,  for  the  appellant.  The  magistrates  were  right. 
They  acted  upon  the  authority  of  King  v.  Cundy,  15  (N.S.W.) 
W.X.,  158.  That  case  was  a  decision  npon  the  original  Act,  41 
Vict.  Xo.  19,  which  has  been  consolidated,  but  not  in  any  way 
amended  or  altered,  by  the  Fasture^s  Protection  Act,  1902,  and 
was  upon  facts  exactly  similar  to  the  facts  of  this  case.  Pring, 
J.,  assumed  that  the  law  had  been  altered  by  the  consolidation, 
losing  sight  of  the  fact  that  the  Acts  which  were  consolidated,  30 
Vict.  No.  16,  and  41  Vict.  No.  19,  were,  by  sec.  1  of  the  latter  Act, 


in  the  third  schedule  to  this  Act  setting  forth  the  facts  and  grounds  of 
such  determination  for  the  opinion  of  the  Supreme  Court. 

Sec.  105.  The  appellant  shall  within  five  days  of  receiving  the  case,  give 
notice  in  writing  of  such  appeal,  together  with  a  copy  of  the  case  as  stated 
and  signed,  to  the  respondent,  and  shall  thereafter  and  within  the  said 
time  transmit  such  case  to  the  Prothonotary  of  the  Supreme  Court. 

Sec.  106.  (1)  The  Court  shall  hear  and  determine  the  question  or  questions  of 
law  arising  on  such  case  and  shall — 

(a)  reverse  affirm  or  amend  the  determination  in  respect  of  which  the 

case  was  stated  ;  or 

(b)  remit  the  matter  to  the  justice  or  justices  with  the  opinion  of  the 

Court  thereon  ;  or 

(c)  make  such  other  order  in  relation  to  the  matter  as  seems  fit. 

(2) 

(3) 

(c)  Justices  Act  1902,  No.  27  :  — 

Sec.  107.  (1)  The  authority  and  jurisdiction  hereby  vested  in  the  Supreme 
Court  may,  subject  to  any  rules  and  orders  of  the  said  Court  in  relation 
thereto,  be  exercised  by  a  Judge  of  the  said  Court  sitting  in  Chambers  as 
well  in  vacation  as  in  term. 

(2)  The  Supreme  Court  may  make  and  alter  rules  and  orders  to 
regulate  the  practice  and  proceedings  in  reference  to  the  stating  of  cases 
9M  herein  provided. 
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H.  C.  OF  A.  to  be  read  together.     The  diflSculty  has  arisen  from  the  legislature 

having  brought  together  into  one  section  terms  and  definitions 

Saunders    which  were  originally  in  separate  Acts.     "  Travelling  sheep  "  was 

BoRTHisTr  K   ^  ^^^^  used  originally  in  an  "  Act  for  the  prevention  and  cure 

of  diseases  in  sheep,"  and  defined  for  the  purposes  of  that  Act 

That  Act  contained  provisions  with  reference  to  diseased  sheep, 
and  sheep  travelling  in  districts  where  disease  was  known  or 
suspected  to  exist,  and  certain  duties  were  imposed  upon  the 
owners  of  such  sheep  for  the  furtherance  of  the  objects  of  the 
Act.     Then  the  Act  41  Vict.  No.  19,  called  "Diseases  in  Sheep 
Amending  Act,"  was  passed,  which  was  (sec.  1),  to  be  read  with 
the  30  Vict.  No.  16.     The  later  Act,  in  one  part  (sees.  15  to  20), 
dealt  with  "  travelling  stock  "  pure  and  simple,  and  imposed  duties 
upon  "  drovers,"  and  both  these  terms  were  for  the  first  time 
defined,  in  the  interpretation  clause,  for  the  purposes  of  that  part. 
That  group  of  sections  (15-20),  is  identical  with  sees.  97-102  in 
Part  IV.  of  the  Consolidated  Act,  under  the  heading  "  Travelling 
Stock."     The  governing  words  of  sec.  97  are  "  drover  "  and  travel- 
ling stock."     The  duty  is  imposed  on  the  "  drover,"  the  person  in 
charge,  but  by  the  definition  in  sec.  4  the  person  in  charge  is  not 
a  "  drover  "  unless  the  stock  in  his  charge  are  "  travelling  stock," 
i.e.,  are  "  travelling  40  miles  and  upwards,"  &c.     When  the  section 
speaks  of  a  "  drover  in  charge  of  travelling  sheep,"  it  must  mean 
sheep   that   come   within   the   definition  of  "travelling  stock." 
Otherwise  the  meaning  of  "  drover "  must  be  different   in   the 
two  parts  of  the  section.     Moreover,  the  latter  part  of  the  section 
assumes  that  the  duty  is  imposed  only  in  respect  of  "  travelling 
stock,"  for  it  uses  the  words  "  such  travelling  stock  "  to  refer  to 
the  "  stock  "  previously  mentioned,  i.e.,   sheep,  horses  or  cattle. 
The  words  "  travelling  sheep "  in  the  first  part  of  the  section 
cannot   mean   "  travelling  sheep  "   in  the  technical  sense  of  the 
definition  in  sec.  4,  but  mean  simply  "  travelling  stock  "  \%'hich 
happen  to  be  "  sheep."     It  cannot  be  assumed  from  the  mere  fact 
of  the  definition  of  the  term  "travelling  sheep"  being  placed  in  the 
same  section  as  those  of  "drover"  and  "travelling  stock,"  that 
the  legislature  intended  to  alter  the  law.     Such  an  intention  is 
clearly  negatived  by  the  grouping  of  the  sections,  and  by   the 
headings  in  the  Consolidated  Act.     These  have  been  arranged  in 
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such  a  way  as  to  keep  the  provisions  dealing  with  each  subject  H.  C.  of  A. 
in  a  separate  part,  maintaining  the  divisions  of  the  original  Acts.       ^ ' 

[GRiFFrrH,   C.J. — When   a   statutory   provision   has   received     Saunders 
judicial  interpretation,  and  it  is  afterwards  repealed  and  re-enacted  bq^thistlk. 

in  the  same  terms,  it  should  ordinarily  receive  the  same  interpre-       

tation  as  before.      This   applies   a  fortiori   in  the   case   of   an 
amending  Act;  Hardcaatle  on  Interpretation  of  Statutes.] 

The  headings  would  remove  any  doubt  there  might  be  about 
the  matter;  Bealea  Cardinal  Rules  of  InterpreMtion, 

[Griffith,  C.J.,  as  to  the  effect  of  headings  and  divisions  in 
Statutes,  referred  to  Easteim  Counties  Railway  Co.  v.  Marriage, 
9  H.L.  Ca.,  32 ;  and  Inglis  v.  Robertson,  1898  AC,  616.] 

Sir  Julian  Salomons,  K.C.,  and  Windeyer,  for  the  respondent. 
The  Court  has  no  jurisdiction  to  entertain  this  appeal,  because 
the  order  appealed  from  is  not  a  judgment  of  the  Supreme  Court 
within  the  meaning  of  sec.  73  of  the  Constitution.  There  was 
no  appeal  from  the  decision  of  Priiig,  J.,  sitting  in  Chambers,  to 
the  Privy  Council ;  In  re  Paid,  (1902)  2  S.R.  (N.S.W.),  196.  By 
sec,  107,  a  Judge  sitting  in  Chambers  may  exercise  the  authority 
of  the  Supreme  Court,  but  that  does  not  make  his  decision  that  of 
the  Supreme  Court.  There  has  never  been  any  attempt  to  appeal 
from  such  decisions  to  the  Privy  Council.  The  appellant  should 
have  appealed  to  the  Full  Court;  Teggin  v.  Lang  ford,  10  M.  & 
W.,  556  ;  Ex  parte  Baillie,  5  S.C.R.  (N.S.W.),  17  ;  contrd,  Short- 
ridge  V.  Young,  12  M.  &  W.,  5.  Banks  v.  Norris,  11  N.S.W.L.R., 
77,  and  Re  Knight,  18  N.S.W.L.R.,  315,  w^hich  decided  the  con- 
trary, were  wrongly  decided.  It  cannot  be  that  the  decision  of  a 
single  judge,  which  may  be  taken  at  the  option  of  an  appellant, 
is  final ;  Peterson  v.  Davis,  17  L.J.C.P.  (N.S.),  292. 

[Cullen  referred  to  Ex  2)o.iie  Stevenson,  (1892)  1  Q.B.,  394,  on 
the  question  of  there  being  an  appeal  from  a  Judge  in  Chambers.] 

[Griffith,  C.J. — In  one  sense  every  act  of  a  Judge  is  an  act  of 
the  Court. 

On  the  main  point,  the  decision  of  Pring,  J.,  was  right.  In 
King  v.  Cundy  (supra)  the  Court  fell  into  error  through  their 
attention  not  having  been  called  to  the  provision  in  40  Vict.  No. 
16,  s.  1,  that  it  was  to  be  read  with  30  Vict.  No.  16.     To  remedy 
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H.  C.  OF  A.  the  difficulty  that  there  arose,  and  remove  any  ambiguity,  the 
legislature  brought  all  the  Acts  together,  and  used  terms  that 
Saunders  adniitted  of  no  mistake.  The  Pastures  Protection  Act,  1902, 
amends  as  well  as  consolidates.  The  interpretation  clause  defines 
"  travelling  sheep  "  as  .sheep  removed  from  the  run  on  which  they 
are  usually  depastured.  There  is  no  question  of  distance,  and  in 
that  respect  they  are  distinguishable  from  other  kinds  of  travel- 
ling stock,  which  can  only  be  said  to  be  "  travelling  "  when  they 
are  travelling  a  distance  of  forty  miles. 

[Griffith,  C.J. — It  is  not  contended  that  these  sheep  are  not 
"  stock,"  but  that  some  "  travelling  sheep  "  are  not  "  travelling 
stock  "  within  the  meaning  of  the  Act. 

O'Connor,  J. — Dr.  Cullen  argues  that  it  is  only  a  "drover" 
who  can  be  guilty  of  an  offence  within  the  section,  and  that  all 
the  terms  used  in  that  section,  including  "  drover,"  are  clearly 
defined.] 

There  is  no  doubt  that  "  sheep  "  are  *'  stock,"  and  the  effect  of 
the  interpretation  section  is  that  when  they  are  "travelling"  as 
defined  by  that  section,  they  are  /pso/o^fo"  travelling  stock,"  and 
a  permit  and  statement  are  necessary.  The  legislature  has 
removed  all  possibility  of  confusion  by  the  definition  of  "  travel- 
ling sheep,"  which  makes  them  "  travelling  stock  "  when  they  are 
moving  in  a  certain  way,  whatever  the  distance  they  are  travel- 
ling. That  is  the  clear  meaning  of  the  Act,  and  the  head-notes 
cannot  be  looked  at  to  vary  it,  though  they  might  have  been 
important  if  there  had  been  any  unceitainty  in  the  terms  used  in 
the  sections. 

Windeyer  followed.  The  interpretation  clause  expressly  states 
that  the  context  may  be  looked  at  in  order  to  see  whether  the 
definition  is  to  be  applied.  In  this  case  it  results  in  an  absurdity 
if  applied  strictly.  Unless  the  words  have  been  used  by  inadver- 
tence, as  was  suggested  by  DarUy,  C.J.,  in  King  v.  Cundy 
(supra),  the  appellant's  argument  must  fail.  The  Court  ^all  not 
assume  that  that  has  been  done.  The  meaning  contended  for  by 
the  appellant  could  have  been  conveyed  by  apt  words  if  it  had 
been  intended.  It  must  be  assumed  that  the  words  "  travelling 
sheep  "  and  "  travelling  horses  or  cattle  "  were  used  separately  in 
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order  that  the  definition  of  "  travelling  sheep  "  might  be  applied.    H«  C.  of  A. 
The  diflerent  kinds  of  "  stock  "  were  specified  in  order  to  prevent 
ambiguity.     The  words  "  such  travelling  stock  "  at  the  end  of  the    saundbrs 
section  were  used  not  in  reference  to  the  definition,  but  as  a  con-  Bogj^ig^g 

venient  term  to  cover  the  sheep,  horses,  and  cattle  above  referred       

to.    The  word  "  drover  "  was  similarly  used,  to  mean  the  pei'son 
in  charge,  and  not  in  strict  conformity  with  the  definition. 

Dr.  Cidlen  in  reply.  This  is  a  penal  Statute,  and  the  benefit 
of  any  doubt  should  be  given  to  the  appellant  As  to  the  question 
of  jurisdiction,  this  Court  will  not  hastily  interfere  with  decisions 
of  the  Supreme  Court  as  to  its  own  procedure,  and  that  Court  has 
clearly  held  that  there  is  no  appeal  from  a  single  Judge  to  the 
Supreme  Court  in  such  cases  as  this.  The  order  of  Fring,  J.,  was 
a  judgment  of  the  Supreme  Court.  A  special  case  is  stated  for 
the  opinion  of  the  Supreme  Court,  and  the  Judge  sitting  in 
Cliambers  is  authorized  to  exercise  the  power  of  the  Court.  It 
does  not  depend  on  the  option  of  a  party,  but  on  the  rules  made 
by  the  Judges  of  the  Supreme  Court ;  sec.  107. 

This  question  does  not  depend  upon  In  re  Paid  {8upra\  because 
it  is  immaterial  whether  there  was  an  appeal  to  the  Supreme 
Court  or  not,  so  long  as  the  order  is  a  judgment  of  the  Supreme 
Court  within  the  meaning  of  sec.  73  of  the  Constitution.  In  Ex 
paii^  Stevenson,  (1892)  1  Q.B.,  394,  Coleridge,  L.C.J.,  held  that 
leave  granted  by  a  Judge  of  the  High  Court  of  Judicature,  given 
under  sec.  26  of  the  Housing  of  the  Working  Classes  Acty  1890, 
which  pi*ovides  that  the  leave  of  "  the  High  Court "  may  be 
granted  by  "  such  Court  or  any  Judge  thereof,"  was  the  leave  of 
the  High  Court,  and  not  that  of  the  Judge. 

Sir  Julian  Salomons  in  reply,  on  the  question  of  jurisdiction. 
If  there  was  an  appeal  to  the  Supreme  Court,  there  is  no  appeal 
to  the  High  Court  or  to  the  Pri\y  Council.  If  the  appellant  is 
right,  the  time  of  the  High  Court  might  be  wholly  taken  up  in 
dealing  with  appeals  from  decisions  of  this  kind.  The  Supreme 
Court  was  wTong  in  holding  that  there  was  no  appeal  to  the  Full 
Court  from  a  single  Judge  in  such  cases  as  this. 
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fl.  C.  OF  A.       Griffith,  C.J.     The  case  has  been  verj'^  well  and  fully  argued, 
^^^'       and  nothing  would  be  gained  by  reserving  our  judgment. 

Saunders  This  is  an  appeal  from  an  order  made  by  Pring,  J.,  in  Chambers 
upon  an  appeal  by  way  of  special  case  stated  under  sec.  101  of 
the  Jivstices  Act,  1902.  [His  Honor  then  stated  the  proceedings 
and  the  facts  as  reported  above,  and  proceeded.] 

On  the  matter  coming  before  us,  Sir  Julian  Salomons,  for  the 
respondent,  contended  that  we  had  no  power  to*  entertain  the 
appeal  because  the  decision  appealed  from  was  not  a  judgment  of 
the  Supreme  Court  within  the  meaning  of  sec.  73  of  the  Constitu- 
tion.    That  section  gives  the  High  Court  jurisdiction  to  hear  and 
determine  appeals  from  all  judgments  decrees  orders  and  sentences 
of  the  Supreme  Court  of  any  State,  or  of  any  other  Court  of  any 
State  from  which,  at  the  establishment  of  the  Commonwealth,  an 
appeal  lay  to  the  Queen  in  Council.     It  was  objected  that  the 
decision  of  Pring,  J.,  under  the  circumstances,  was  not  a  judgment 
of  the  Supreme  Court.     It  is  necessary,  therefore,  to  see  what 
is  the  law  under  which  he  gave  his  decision.     The  Justices  Act, 
1902,   Part  V.,  contains  provisions   relating   to  appeals  to  the 
Supreme  Court  from  the  decisions  of  justices  by  way  of  special 
case.     The  provisions  in  those  sections  are  analogous  to  those 
which  have  been  in  force  for  many  years  in  England,  and  in  raast 
of  the  Australian  States.     The  appellant  is  entitled — [His  Honor 
read  sec.  101].     The  case  is  then  sent  to  the  Prothonotary  of 
the  Supreme  Court.     Then  sec.  106  provides — [His  Honor  read 
the  section.]     Then  comes  the  section  under  which  the  objection 
is   now   raised   before   us,  viz..  sec.  107 — [His  Honor  read  the 
section].     Sec.  108  provides  that  "any  justice  or  justices  may 
enforce  any  conviction  or  order  affirmed  amended  or  made  by  the 
Supreme  Court  in  the  determination  of  any  such  case  in  the  same 
manner  as  the  justice  or  justices  who  originally  decided  the  matter 
might  have  enforced  his  or  their  determination  if  there  had  been 
no  appeal."     So  it  is  plain  from  the  scheme  of  the  Act  that  the 
right  of  appeal  that  is  given  is  to  the  Supreme  Court.     After  the 
Court  has  dealt  with  the  appeal  the  justices  are  directed  to  enforce 
the  order  or  award  of  the  Supreme  Court.     The  jurisdiction  is 
therefore  conferred  upon  the  Supreme  Court,  but    it  is  provided 
that  the  jurisdiction,  so  vested  in  it,  may,  subject  to  any  rules 
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and  orders  of  the  Court,  be  exercised  by  a  Judge  of  the  Court   H.  C.  of  A. 

.  •  1904 

sitting  in  Chambers  as  well  in  vacation  as  in  term.     The  question,        ^^ 
therefore,  is,  what  jurisdiction  is  he  exercising  in  such  a  case.     Saundbes 
Now  there  is  only  one  Supreme  Court,  though  there  are  several  bo^thistlk. 

Judges.     Sometimes  two  or  more  Judges  sit  together  as  the  Court,        

in  many  cases  one  Judge  exercises  the  jurisdiction  of  the  Court, 
but  in  every  case  the  judgment  of  the  Judge  or  Judges  is  in  law  the 
judgment  of  the  Supreme  Court.     There  may  or  may  not  be  an 
appeal  from  the  judgment,  but  the  jurisdiction  can  only  be  exer- 
cised by   the  Court.     Suppose   the  question  arose   in  pleading 
afterwards,  the  judgment  would  be  pleaded  as  a  judgment  of  the 
Supreme  Court.     Could  the  plea  be  objected  to  on  the  ground  that 
it  was  merely  the  decision  of  a  Judge  sitting  in  Chambers.  It  seems 
to  me  impossible  to  contend  that  the  decision  of  a  Judge  exercising 
this  jurisdiction  is  anything  but  a  judgment  of  the  Supreme  Court 
within  the  meaning  of  sec.  73  of  the  Constitution.     It  is  said  that 
this  is  inconsistent  with  the  decision  in  the   case,  In  re   Paul 
(1902),  2  S.R.  (N.S.W.),  196,  a  petition  for  leave  to  appeal  from 
the  order  of  a  Judge  sitting  in  Chambers,  in  which  it  was  held 
that  there  was  no  appeal  to  the  Privy    Council   from   such   a 
decision.     My  opinion  may  or  may  not  be  reconcilable  with  that 
ca.se.     If  it  is  not,  I  cannot  help  it.     I  am  of  opinion  that  the 
decision  of  Priyig,  J.,  was  a  judgment  of  the  Supreme  Court,  and 
that  therefore  an  appeal  lies  from  it  to  the  High  Court,  unless  the 
amount  involved  is  under  the  appealable  amount,  in  which  case 
there  is  an  appeal  only  by  special  leave,  under  the  conditions  pre- 
scribed by  the  Constitution.     It  is  objected,  that  if  the  Court  holds 
that  this  was  such  a  judgment,  a  great  number  of  appeals  will 
come  to  this   Court    from    the   decisions   of  Judges   sitting   in 
Chambers,  but  the  answer  to  that  objection  is  that  an  appeal 
would  only  lie  by  special  leave  where  the  amount  was  below  £300, 
and  the  Court  could,  if  it  thought  fit,  refuse  to  grant  such  leave. 
This  Court  has  already  refused  special  leave  to  appeal  from  the 
decision  of  a  single  Judge  where  there  was  a  right  of  appeal  to 
the  Supreme  Court.     This  was  done  in  two  cases  in  Melbourne  and 
in  one  in  Western  Australia  on  that  ground.     This  decision  does 
not  affect  the  question  whether  an  appeal  will  lie  to  the  Supreme 
Court  or  not  from  a  decision  of  a  Judore  sittincr  in  Chambers 
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under  these  sections  of  the  Justices  Act,  and  it  is  not  necessary  to 
decide  that  point.  That  question  depends  upon  other  and  quite 
Saundeks  difterent  considerations,  and  it  will  be  time  enough  to  deal  with 
BoRTHisTLB.  it  wheu  it  comes  directly  before  us  on  appeal.  For  these  reasons 
I  am  of  opinion  that  this  appeal  is  a  matter  which  we  have  power 
to  entertain. 

As  to  the  main  point,  the  merits  of  the  appeal,  sec.  97  of  the 
Pastures  Protection  Act,  1902,  under  which  the  complaint  was 
laid,  provides  that :  [His  Honor  read  the  section].  Pring,  J.,  was 
of  opinion  that  the  sheep  in  question  were  "travelling  stock" 
within  the  meaning  of  that  section.  The  question  depends  upon 
the  words  of  the  interpretation  clause  in  which  definitions  are 
given  of  the  terms  used  in  sec.  97.  That  clause,  sec.  4,  is  to  the 
following  effect : — [His  Honor  read  that  portion  of  the  section 
containing  the  definitions  of  "  stock,"  "  travelling  stock "  and 
"  travelling  sheep."]  There  is  no  doubt  that  the  sheep  in  question 
came  within  the  meaning  of  the  definition  of  "  travelling  sheep." 
The  question  then  is  whether  they  are"  travelling  stock  "in  the  sense 
in  which  that  term  is  used  in  sec.  97.  It  is  to  be  observed  tliat  the 
section  uses  three  of  the  terms  defined  in  the  intei-pretation  sec- 
tion. It  uses  the  terms  "drover,"  "travelling  stock"  and  "travelling 
sheep,"  and,  in  speaking  of  the  same  "  travelling  sheep,"  it  uses  the 
term  "drover"  as  meaning  the  person  in  charge.  .If  the  respond- 
ent's contention  is  correct  that  any  sheep  "  travelling,"  however 
short  a  distance,  from  the  run  on  which  they  are  ordinarily 
depastured,  are  "travelling  stock,"  the  term  "travelling"  will 
not  bear  the  same  sense  in  all  the  three  instances  in  which  it  is 
used  in  the  section.  Again :  on  that  construction,  the  word 
"  drover  "  when  used  in  connection  with  "  travelling  sheep  "  can- 
not be  construed  in  accordance  with  the  definition,  for,  by  that. 
"  drover  "  means  any  person  in  charge  of  any  "  travelling  stock." 
i.e.,  stock  travelling  to  a  place  upwards  of  forty  miles  from  their 
place  of  depasture.  Again :  on  that  construction  the  term  "travel- 
ling stock  "  where  used  in  the  second  paragraph  of  the  section  as 
including  the  travelling  sheep  already  mentioned,  cannot,  a«<  to 
them,  be  used  in  the  sense  stated  in  the  definition,  because  "travel- 
ling sheep  "  are  not  "  travelling  stock  "  unless  they  are  travelling 
to  a  place  iip wards  of  forty  miles  distant.     Again:  the  only  person 
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upon  whom  the  duty  is  imposed  is  a  "drover."     If  the  respondent's   H-  C-  ^^  ^ 
contention  is  cori'ect  the  section  should  read  "  any  person  in  charge 
of  any  travelling  sheep,  and  any  person  in  charge  of  any  travelling    Saunders 
horses  or  cattle,  shall  be  provided,  &c."     That  is  not  the  natural  borthistlb. 

construction  of  the  words.  A  "  drover  "  is  expressly  defined  to  mean       

any  person  in  charge  of  travelling  stock,  i.e.,  stock  travelling  40 
miles  and  upwards  from  the  place  whence  they  originally  started. 
"  Stock "  may  be  either  sheep,  cattle,  or  horses.  Reading  the 
definition  into  sec.  97,  it  would  run  :  "  every  person  in  charge  of 
travelling  stock,  such  stock  being  sheep,"  and  "  every  person  in 
charge  of  travelling  stock,  such  stock  being  horses  or  cattle,  shall 
be  provided,  &c."  If  not  read  in  that  way  the  word  "  drover  " 
must  mean  "  every  person,"  which  would  be  a  somewhat  remark- 
able construction  in  view  of  the  definition.  If,  however,  there 
were  any  difficulty  in  determining  whether  the.  section  applied  to 
all  persons  in  charge  of  travelling  sheep,  great  light  would  be 
thrown  on  the  matter  by  the  rule  laid  down  by  Lord  Herschell,  L.  J., 
in  Inglis  v.  Robertson,  (1898)  A.C.,  616.  In  that  case,  speaking  of 
the  Factors  Act  of  1889,  which  was  divided  into  parts,  he  says, 
at  p.  630 :  "  The  Act  is  divided  into  parts.  The  first,  headed 
'  Preliminary,'  consists  of  a  definition  clause.  The  last  part, 
headed  *  Supplemental,'  contains  provisions  as  to  the  mode  of 
transfer  *for   the   purposes   of  this   Act,'   and   certain   savings. 

.  .  .  These  headings  are  not,  in  my  opinion,  mere  marginal 
notes,  but  the  sections  in  the  group  to  which  they  belong  must  be 
read  in  connection  with  them,  and  interpreted  by  the  light  of 
them.  It  appears  to  me  that  the  legislature  has  clearly  indicated 
the  intention  that  the  provisions  of  sec.  3  should  not  be  treated 
as  an  enactment  relating  to  all  pledges  of  documents  of  title,  but 
only  to  those  effected  by  mercantile  agents." 

Applying  that  principle  to  the  case  before  us  we  find  that 
sec.  97  is  one  of  a  group  of  sections  in  Division  IV.  which  deals 
with"  travelling  stock."  The  previous  Division  III.  deals  with 
"  travelling  sheep,"  and  there  is  a  marked  distinction  between  the 
two.  Primd  facie  this  section  relates  only  to  "  travelling  stock  " 
as  defined  in  the  interpretation  clause.  If  there  were  any  real 
doubt  about  the  effect  of  the  section,  this  ought  to  be  sufiicient  to 
solve  it.    But  there  is  another  reason,  which  appears  to  me  con- 
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H.  C.  OF  A.  elusive,  for  our  holding  that  the  construction  which  I  have  put 

upon  the  section  is  the  true  one.     The  Act  of  1902  consolidated 

Saunders    ^^^  amended  a  number  of  earlier  Statutes,  and  the  words  in  the 

BoRTHisTiE   ^^^^^  -^^^  *^'^  ^^  exact  transcript  of  the  previous  Acts;  these 

particular  words  coming  from  sec.  15  of  the  Act  41  Vict  No.  19, 

which  was  the  subject  of  judicial  interpretation  in  King  v. 
Ciindyy  15  (N.S.W.)  W.N.,  158.  That  interpretation  having  been 
put  upon  the  words  by  the  Supreme  Court,  the  legislature 
thought  fit  to  repeal  and  re-enact  them  in  identical  language. 
There  is  a  well-known  rule  that,  when  an  Act  which  has  received 
authoritative  interpretation  by  judicial  decision  is  repealed  and 
re-enacted,  it  should  be  assumed  that  the  legislature  intended  the 
words  adopted  to  bear  the  meaning  which  has  been  judicially  put 
upon  them. 

I  should  be  prepared  for  myself  to  rest  my  decision  upon  King 
V.  C^indy,  even  if  I  thought  that  it  was  wrongly  decided.  In  the 
interpretation  of  State  Acts  which  have  been  intei'pret^d  by  State 
Courts,  this  Court  ought,  if  possible,  to  follow  the  interpretation 
which  those  Courts  have  put  upon  them.  I  entirely  agree  with 
that  decision,  but  even  if  I  diftered  from  it  I  think  that  we  ought 
to  follow  it.  Pringy  J.,  before  whom  the  matter  does  not  seem 
to  have  been  fully  argued,  thought  that  he  was  not  bound  by 
the  decision  in  that  case.  It  appears  from  reading  his  judgment 
that  his  attention  was  not  drawn  to  two  most  impoitant  matters. 
He  thought  that  the  term  "  travelling  stock  "  was  not  used  in 
the  section  at  all,  and  he  was  under  the  impression  that  the 
Statute  intei-preted  in  King  v.  Gundy  contained  no  definition  of 
"travelling  sheep."  For  these  reasons  I  think  that  Kivg  v. 
Cundy  was  rightly  decided,  and  that  Pring,  J.,  was  wrong,  and 
that  the  appeal  should  be  allowed. 

Barton,  J.  I  concur  with  the  Chief  Justice,  not  only  in  the 
conclusion  at  which  he  has  arrived,  but  also  in  the  reasons 
which  he  has  given  for  that  conclusion.  It  would  not  therefore 
be  of  any  use  to  add  anything  to  what  he  has  already  said, 

O'Connor,  J.     I  am  of  the  same  opinion. 

Appeal  allowed  with  costs. 
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Solicitors,  for  appellant,  Lee,  Colqiihoun  (fe  Bassett  H.  C.  of  A. 

1904. 

Solicitor,  for  respondent,  The  Grown  Solicitor  of  New  South       w.,— ^ 
Wales.  Saundera 

V. 
BORTHISTLE. 


[RUm  COURT  OF  AUSTRALIA.] 

DONOHOE Appellant  ; 

'  AND 

BRITZ Respondent. 

ON  APPEAL  FROM  THE  SUPREME  COURT  OF 
NEW  SOUTH  WALES. 

Commonwealth  Customs  Act  [Xo.  6  of  1901),  ^ce.  130,  144,  154  (a),  234  {e)—Un.  H.  C.   or  A. 
tnii  declai-ation — Proprietary  medicine — Value,  for  duty —^^  Ordinary  market  1904. 

value  in  the  country  whence  imported" — Customs  Tariff  (Xo.  14  of  1902),  sees,         ^    t    -^ 
4.  5,  6 — Time  of  imposition  ofiiniform  deities — Validation  of  collections  under      Sydney, 
tariff  proposals— Effect  of  retrospective  legislation — Special  leave  to  appeal —  June,  13,   14, 
Dday,  ^'  ^' 

On  16th  October,  1901,  the  respondent  made  a  declaration  as  to  the  value    ^^^  ,.  ^  , 

Grifflth,  CJ.f 

of  certain  medicinal  preparations  imported  by  him  from  abroad,  which  were  not      Barton  and 
dati&ble  under  the  then  existing  tariff  of  New  South  Wales,   but   were  made 
dutiable  under  the  Customs  Tariff  \9(y2. 

On  10th  November,  1903,  the  respondent  was  charged  under  sec.  234  of 
the  Customs  Act,  with  having  made  an  untrue  statement  in  his  declaration.  It 
vas  admitted  that  the  statement  was  true  in  the  natural  and  ordinary  meaning  of 
iu  terms,  and  that  it  was  only  untrue  when  construed  in  the  light  of  the  artificial 
rale  laid  down  in  sec.  144  of  the  Customs  Act  1901,  for  valuing  goods  of  that 
kind  (a). 

(a)  144.  All  medicinal  or  toilet  preparations  not  completely  manufactured  but 
imported  for  completing  the  manufacture  thereof  or  for  the  manufacture  of  any 
other  article  by  the  addition  of  any  Ingredient  or  by  mixing  such  preparations  or 
by  patting  up  or  labelling  the  same  alone  or  with  other  articles  or  compounds 
under  any  proprietary  or  trade  name  shall  be  irrespective  of  cost  valued  for  duty 
uid  doty  shall  be  paid  thereon  at  the  ordinary  market  value  in  the  country  whence 
imported  of  the  completed  preparation  when  put  up  and  labelled  under  such 
proprietary  or  trade  name  less  the  actual  cost  of  labour  and  material  used  or 
expended  in  Australia  in  completing  the  manufacture  thereof  or  of  putting  up  or 
labelling  the  same. 


DONOHOE 

r. 


392  HIGH   COURT  [1904. 

H.  G.  OF  A.  The  respondent  was  convicted  and  fined. 

^^^*  Hddy  that  the  conviction  was  bad,  that  the  respondent  was  not  guilty  of 

any  offence  against  the  law  existing  at  the  date  on  which  he  made  the  declaratioD, 
and  that  there  was  nothing  in  the  retrospective  sections  of  the  Cnstoms  Tariff  Ad 
Britz.         1902  that  rendered  him  h'able  to  be  prosecuted  sabsequently  in  respect  of  it. 

Held  also,  on  motion  to  rescind  the  order  granting  special  leave  to  appeal 
from  the  Supreme  Court,  that  the  order  was  properly  made,  the  question  raided 
being  an  important  question  of  law,  and  of  general  interest  to  the  mercantile  com- 
munity, that  the  attendance  of  the  appellant  at  the  taxation  of  costs,  after  the 
judgment  of  the  Full  Court  appealed  from,  waa  not  an  act  of  acquiescence  that 
would  perempt  the  appeal,  and  that  a  delay  of  two  months  in  applying  for  leave 
to  appeal,  the  respondent  not  having  been  prejudiced  thereby,  was  not,  under  the 
circumstances,  a  sufficient  ground  for  rescinding  the  order  of  leave.    • 

Decision  of  the  Supreme  Court  (1904),  4  S.R.  (N.S.  W.),  118,  affirmed. 

Appeal  from  a  decision  of  the  Supreme  Court  of  New  South 
Wales. 

The  respondent,  Peter  Britz,  was  convicted  and  fined,  on  30th 
December,  1903,bef ore  a  magistrate,upoti  an  information  datedlOth 
November,  1903,  under  sec.  234  of  the  Commomvealth  Cvstoma 
Act  1901.  The  offence  with  which  he  was  charged  was  that  he 
had,  in  a  declaration  produced  to  the  appellant,  J.  T.  T.  Donohoe, 
a  customs  officer,  made  an  untrue  statement  as  to  the  value  of 
certain  goods  imported  by  him.  The  goods  in  question  were  the 
ingredients  of  a  proprietary  medicine,  which  were  not  dutiable 
under  the  tariff  then  in  force  in  New  South  Wales,  but  were 
made  dutiable  by  the  CoinnKyn wealth  Customs  Tariff  1902.  On 
19th  February,  1904,  the  Supreme  Court  made  absolute  a  Rule 
Nisi  for  a  prohibition  to  restrain  the  appellant,  who  had  laid  the 
information,  and  the  magistrate,  from  further  proceeding  against 
the  respondent  in  respect  of  the  information  upon  which  he  had 
been  convicted  and  fined ;  Ex  parte  Britz,  (1904)  4  S.R.  (N.S.W.), 
116.  On  11th  April,  1904,  special  leave  was  granted  to  appeal 
from  the  judgment  of  the  Supreme  Court. 

The  facts,  and  proceedings,  with  the  material  parts  of  the 
sections  of  the  Customs  and  Tariff  Acts,  are  stated  in  the 
judgment  of  the  Court  delivered  by  Griffith,  C.J. 

On  13th  June,  the  respondent  moved  to  rescind  the  order 
granting  special  leave  to  appeal,  on  the  grounds  (1)  that  the 
appellant  was  not  entitled  to  have  such  leave,  (2)  that  the  matter 
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and  questions  involved  in  the  judgment  of  the  Supreme  Court   H.  C.  of  A, 
were  not  of  a  substantial  character  or  of  great  public  interest,  and 
did  not  raise  any  important  questions  of  law,  and  (3)  upon  further     donohoe 
grounds  appearing  in  an  affidavit  sworn  and  filed  in  support  of       ^  '^• 

the  motion.     That  affidavit  stated,  amongst  other  things,  that       

the  costs  of  the  rule  absolute  granted  on  19th  February,  1904,  by 
the  Supreme  Court,  had  been  taxed  on  18th  March,  1904;  that 
negotiations  took  place  between  the  solicitor  for  the  respondent 
and  the  Crown  Solicitor  for  payment  of  the  said  costs;  that 
before  the  application  by  the  appellant,  on  11th  April,  for  special 
leave  to  appeal,  no  notice  had  been  given  to  the  respondent  or 
his  solicitor  of  the  appellant's  intention  to  appeal,  and  that  on 
4th  April,  the  respondent,  in  the  belief  that  no  further  proceed- 
ings by  way  of  appeal  were  to  be  taken  by  the  appellant,  left  the 
StAte  for  America,  without  any  definite  intention  of  returning. 
It  appeared  also  that  the  appellant  had  been  represented  at  the 
taxation  of  costs  referred  to  in  the  above-mentioned  affidavit. 

On  behalf  of  the  appellant,  affidavits  were  filed  in  explanation 
of  the  delay,  from  which  it  appeared  that,  in  the  interval,  corre- 
spondence had  been  passing  between  the  Crown  Solicitor  and  the 
head  of  the  Commonwealth  department,  on  the  question  of  the 
advisability  of  appealing. 

Sir  Julian  SaUmions,  K.C.,  and  J,  L.  Cmnphell,  for  the 
respondent.  The  appellant  was  not  entitled  to  special  leave  to 
appeal.  The  prosecution  was  under  sec.  245  of  the  Customs  Act, 
the  prosecutor  having  abandoned  the  excess  in  order  to  give  the 
magistrate  jurisdiction.  From  the  decision  of  the  magistrate 
there  is  an  appeal  to  the  Supreme  Court  only,  by  sec.  248.  The 
judgment  of  the  Supreme  Court,  on  appeal,  is  "  final  and 
conclusive  "  ;  Justices  Act,  1902,  sec.  106.  The  prosecutor  could, 
if  he  had  chosen,  have  gone  to  the  High  Court,  in  the  first 
instance,  but,  having  chosen  to  go  to  the  Court  of  summary  juris- 
diction, he  should  not  be  granted  leave  to  appeal  from  the 
Supreme  Court. 

This  is  not  a  matter  of  importance,  and  there  is  no  important 
general  question  of  law  involved.  The  amount  in  question  is 
only  £25.     The  question  decided   by   the  Full  Court  was  only 


V. 

Britz. 


394  HIGH  COURT  [1904. 

H.  C.  OF  A.  whether  the  declaration  made  by  the  respondent  was  true  or  not; 
1904.  Canada  Central  Railway  Co.  v.  Mun^ay  and  others,  8  App.  Cas., 
DoNOHOE  ^*^^-  The  appellant,  iri  his  application  for  special  leave,  did  not 
disclose  certain  matters  that  might  have  influenced  the  Court 
in  deciding  whether  to  grant  or  refuse  leave;  Baudains  v. 
Liquidators  of  Jersey  Banking  Co.,  13  App.  Cas.,  832.  There  is 
nothing  in  the  nature  of  the  case,  either  as  to  the  facts  or  the 
questions  of  law  involved,  that  would  justify  the  Court  in 
granting  special  leave  to  appeal,  under  the  rule  laid  down  in 
Prince  v.  Gagnon,  8  App.  Cas.,  103,  at  p.  105,  and  adopted  in 
Hannah  v.  Dalgatmo,  ante  p.  1.  If  the  appellant  wishes  to  raise 
the  question  of  law  he  can  do  so  by  suing  for  the  duty.  The 
appellant,  by  allowing  the  costs  of  the  rule  absolute  for  prohibi- 
tion to  be  taxed,  and  appearing  on  the  taxation,  has  perempted 
his  appeal.  He  has  taken  a  step  in  the  action,  leading  tlie  re- 
spondent to  believe  that  he  acquiesced  in  the  judgment  of  the 
Supreme  Court  ;  Safford  and  Wheeler,  P.C.  Practice,  p.  910. 
No  intimation  was  given  to  the  respondent  that  the  appellant 
intended  to  appeal,  until  the  notice  of  the  order  granting  special 
leave  was  served,  on  12th  April.  In  that  the  grounds  of  appeal 
were  not  stated ;  Safford  and  Wheeler,  P.C.  Practice,  p.  733. 
The  Court  will  not,  in  the  exercise  of  its  discretion,  allow  the 
appellant  to  appeal  now.  The  appearance  of  counsel  who  had 
represented  a  party  at  an  earlier  stage  of  the  case,  to  agree  to  a 
final  decree,  was  held  to  perempt  an  appeal  by  that  party  against 
an  earlier  decree;  The  Ship  Clifton,  3  Knapp.,  375.  [On  this 
point  he  cited  also  Lloyd  v.  Clark,  3  Hag.  Ecc.  Rep.,  481 ;  R  v. 

Joze  Alves  Dias,  6  Moo.  P.C,  102.] 

• 

/.  L.  Campbell  followed.  The  appellant  was  not  compelled  to 
attend  on  taxation  without  protest,  and  therefore  his  attendance 
is  a  strong  indication  of  acquiescence ;  The  Brunhilda,  45  L.T.R, 
389,  at  392. 

If  the  Court  has  not  sufficient  doubt  as  to  the  questions  of  law 
and  fact  involved,  it  will  not  grant  leave  to  appeal :  La  Cite  de 
Montreal  v.  Les  Ecclesiastiqu^s  da  Seminaire  de  S,  Sulpicede 
Montreal^  14  App.  Cas.,  660 ;  however  important  those  questions 
may  be.  Here  the  main  question  was  one  of  fact,  and  the  question 
of  law  was  merely  incidental. 
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Wade  and  Ferguson,  for  the  appellant.     The  question  before   H.  C.  of  a. 
the  Supreme  Court  was  whether,  in  construing  see.  154  of  the 
Customs  Act  1901,  as  to  "  fair  market  value,"  the  rule  laid  down     donohob 
in  sec.  144  should  be  applied,  that  is  to  say  whether  the  value  for       ^^{^ 

duty  was  the  value  of  the  ingredients  in  the  market  of  export,  or       

their  value  when  made  up  as  a  completed  preparation,  under  the 
trade  name.  The  value  of  the  completed  preparation  in  this  case 
is  many  times  greater  than  that  of  the  ingredients,  and  conse- 
quently a  very  large  amount  of  duty  is  involved.  This  is  a 
question  of  law  of  great  importance  to  the  customs  of  the 
Comraonwealth,  because  very  large  quantities  of  goods  of  this 
description  are  imported.  It  not  only  affects  the  revenue,  but  is 
of  great  importance  to  the  mercantile  community  in  general. 

Delay  is  not,  in  itself,  a  ground  for  rescission.  It  must  be  shown 
that  the  respondent  has  been  prejudiced  thereby.  In  this  case 
there  has  been  no  prejudice  caused ;  St.  Louis  v.  St.  Louis,  1  Moo. 
P.C.,  144.  The  appellant  could  not  be  expected  to  know  that  the 
respondent  intended  to  leave  the  state.  Moreover,  there  is  nothing 
to  show  that  he  is  not  still  carrying  on  business  here.  There 
is  no  rule  fixing  the  time  within  which  notice  of  appeal 
must  be  given,  and  there  has  been  no  unreasonable  delay  here. 

[Griffith,  C.J.,  referred  to  Cusack  v.  L.  &  N.  W.  Railway 
Company  (1891),  1  Q.B.,  347.] 

Sir  Julian  SalomonSy  K.C.,  in  reply.  The  offence  is  alleged  to 
have  been  committed  in  1901.  The  Customs  Act  was  assented  to 
on  3rd  October,  in  that  year.  The  Tariff  Act  was  not  assented 
to  until  16th  December,  1902.  The  State  tariff  was,  therefore,  by 
the  constitution,  in  force  at  the  date  of  the  alleged  ofience,  and 
the  respondent  could  not  be  guilty  of  the  offence  charged,  because 
there  was  no  duty  on  such  articles  in  this  State.  This  is  an  im- 
portant constitutional  point,  and  the  Court  will  not,  in  a  case 
involving  so  small  an  amount,  decide  such  a  question  ;  Hannah  v. 
Dalgaimo  (suj)ra.) 

Per  Curiam, — This  is  a  very  important  constitutional  question, 
now  raised  for  the  first  time  during  the  course  of  the  case.  The 
Court  therefore  is  disposed  to  think  that  the  motion  should  stand 
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H.  C.  OF  A.  over  till  tlie  hearing  of  the  appeal.  This  point  can  then  be 
1904.  argued,  and  the  Court  can  consider  it  when  dealing  with  the 
DoNOHOE  ™6rits  of  the  appeal.  We  have  no  doubt  as  to  the  competency 
of  the  appeal,  as  a  matter  of  law.  The  Constitution  gives  the 
Court  power  to  entertain  appeals  from  the  Supreme  Court  of  any 
State,  subject  to  such  regulations  and  restrictions  as  may  be  pre- 
scribed by  Parliament.  Parliament  has  not  imposed  any  restric- 
tion which  would  prevent  us  from  hearing  it.  Under  sea  39  of 
the  Judiciary  Act,  an  appeal  would  lie  direct  to  the  High  Court 
in  this  case.  Nor  has  the  Court  any  doubt  that  the  question  of 
law  that  is  sought  to  be  raised  on  this  appeal  is  one  of  importance 
and  of  general  interest  to  the  mercantile  community  as  well  as  to 
the  Commonwealth  Government.  That  being  so,  it  is  a  proper 
caSie  for  granting  special  leave  to  appeal.  We  are  also  of  opinion 
that  the  appellant  did  not,  by  the  mere  fact  of  attending  the 
taxation  of  costs,  estop  himself  from  asking  leave  to  appeal.  The 
only  question  remaining  on  the  present  application  was,  whether 
the  appellant's  delay  in  applying  for  special  leave  is  a  sufficient 
bar.  But  now  another  point  has  been  raised  on  behalf  of  the 
respondent,  upon  which  the  Court  is  not  disposed  to  express  an 
opinion  at  present.  The  application  will  therefore  stand  over 
until  the  hearing  of  the  appeal.  The  question  of  costs  of  the 
motion  will  be  reserved. 

On  28th  June,  the  appeal  came  on  for  hearing. 

Sir  Julian  Salomons,  K.C.  {J.  L,  Campbell  and  Mitchell  with 
him),  for  the  respondent.  The  respondent  was  guilty  of  no  offence. 
It  was  admitted  that  the  "  fair  market  value  "  of  the  goods  was 
as  stated  in  the  declaration  in  the  ordinary  sense  of  the  words  and 
in  the  sense  in  which  they  are  used  in  sec.  154  of^the  Customs  Act, 
but  it  was  contended  that,  by  virtue  of  sec.  144,  the  value  of  the 
particular  class  of  goods  referred  to  in  the  declaration,  i.e.,  pro- 
prietary medicines  in  bulk,  should  have  been  calculated  upon  an 
artificial  basis,  as  prescribed  in  that  section.  The  alleged  offence 
was  committed  on  16th  October,  1901,  twelve  days  after  the 
passing  of  the  Customs  Act,  and  nearly  a  year  before  the  passing 
of  the  Tariff  Act,  16th  September,  1902.  Under  [the  Customs 
Act  no  duties  could  be  collected,  because  there  was  no  tariff  in 
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force  except  the  State  tariffs.     In  New  South  Wales  there  was  no  H-  C.  of  a. 
duty  on  these  articles,  and  therefore,  as  sec.  144  only  prescribed  a 
method   of   valuing  "  for   duty,"  the   truth  or   untruth  of  the     Donohoe 
respondent's  declaration  could  not  be  affected  by  that  section.       brJtz 

The  declaration  was  true  when  made,  and  at  the  time  of  making       

it  the  respondent  was  guilty  of  no  offence.  The  Twriff  Act  1902, 
by  sees.  4,  5,  and  6,  purports  to  throw  back  the  time  of  the  imposi- 
tion of  uniform  duties  to  8th  October.  1901,  as  if  the  Act  had 
been  passed  on  that  day,  imposing  the  duties  retrospectively,  and 
validating  the  collection  of  duties  under  the  tariff  proposals 
before  the  passing  of  the  Act.  Even  if  Parliament  had  power 
to  impose  the  duties,  and  validate  their  collection,  retrospectively, 
it  cannot  by  subsequent  legislation  make  an  act  unlawful  which 
was  lawful  when  done.  There  is  no  express  prohibition  of  such 
legislation  in  our  Constitution,  as  there  is  in  that  of  the  United 
States,  but  a  prohibition  is  not  necessary,  because  the  Parliament 
has  no  powers  beyond  those  conferred  upon  it  by  the  Act  of  the 
Imperial  Parliament.  [As  to  the  power  of  Parliament  to  pass 
retrospective  legislation,  he  cited  Stephenson  v.  The  Queen,  (Vict.), 
2  W.  W.  &  a'B.  (L.),  143  ;  Blac.  Com.,  p.  46,  on  "  Ex  post  facto 
laws."] 

But,  even  if  Parliament  had  the  power  to  create  offences 
retrospectively,  it  has  not  attempted  to  do  so  here.  The  Tariff 
Act  does  not  purport  to  make  illegal  anything  previously  done ; 
it  merely  deals  with  the  collection  of  duties  of  customs,  and 
therefore  cannot  have  any  effect  beyond. 

[Griffith,  C.J. — You  urge  this  partly  as  a  ground  for  rescinding 
the  leave  to  appeal,  and  partly  as  a  ground  for  resisting  the  appeal.] 

Yes,  and  further,  the  Court  will  not  grant  leave  to  appeal  where 
criminal  matters  are  involved,  especially  where,  as  in  this  case, 
there  has  been  such  delay,  and  the  respondent,  on  the  assumption 
that  the  matter  was  finally  disposed  of,  has  left  the  country ;  R,  v. 
Mookerjee,  1  Moo.  P.C.  (N.S.),  272 ;  Falkland  Islands  v.  K  {ihid,\ 
299 ;  Levim  v.  A,  13  W.R.,  159. 

Fw«,  KC,  and  Wade,  for  the  appellant.  It  is  not  contended 
that  the  Tariff  Act  creates  the  offence  retrospectively.  The 
making  of  an  untrue  statement  in  a  declaration  is  an  offence  by 
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H.  C.  OF  A.   virtue  of  sec.  234  of  the  Customs  Jcty  even  though  no  duty  was 

then  leviable.    The  amount  of  duty  is  immaterial  for  the  purpose  of 

DoNOHOK     testing  the  truth  of  the  declaration.  The  power  of  the  Parliament 

Brjtz        ^  P*^®^  ^^y  ^*^^®  relating  to  the  control  and  collection  of  customs, 

appears  from  sees.  52  (ii.),  and  86  of  the  Constitution. 

[Barton,  J. — In  sec.  154  of  the  Customs  Act,  the  words  used 
are,  "  when  any  duty  is  imposed  according  to  value."  Is  that 
a  condition  precedent  to  there  being  an  offence  ?] 

The  duties  were  in  existence  from  8th  October,  1901.  Between 
the  4th  and  the  8th  there  were  no  duties,  but  on  the  latter  date 
the  Tariff  Act  came  into  force,  by  virtue  of  sees.  4,  5  and  6,  which 
operate  retrospectively. 

[GRiFFFFfl,  C.J. — We  think  that,  in  order  to  succeed,  you  must 
show  that  the  respondent  could  have  been  prosecuted  the  day 
after  the  offence,  l7th  October,  1901.] 

It  was  decided  in  Colonial  Sugar  Refining  Co.  v.  Irving  (1903), 
Q.S.R.,  272,  that  the  duties  came  into  operation  as  from  the  day 
on  which  the  proposals  were  originally  laid  on  the  table.  Therefore, 
the  passing  of  the  resolution  was  not  necessary  to  create  the  offence, 
the  coming  of  the  duties  into  operation  was  sufficient  to  effect  that. 

[Griffith,  C.J. — The  Tariff  Act  only  made  the  duties  in  force 
from  the  earlier  date,  so  far  as  to  prevent  the  recovery  back  of 
money  paid  by  way  of  duty.  The  question  is,  what  was  the  law 
on  17th  October,  1901  ?  It  must  be  remembered  that  the  tarifib 
of  the  various  States  were  in  force  at  that  time.] 

It  would  be  absurd  to  say  that  the  duties  were  collectable  on 
that  day,  but  that  people  could,  with  impunity,  evade  payment 
of  them  by  falsehood,  notwithstanding  the  provisions  of  the 
Customs  Act.  The  falsehood  is  a  mere  question  of  fact,  irres- 
pective of  the  question  whether  the  articles  were  dutiable,  and  to 
what  extent.  Tliere  is  no  interference  with  State  tariffs.  The 
Customs  Act  does  not  impose  taxation,  it  merely  prescribes  a  new 
method  of  arriving  at  the  value.  It  is  a  provision  for  the  collection 
and  control  of  whatever  duties  may  be  legally  enforceable.  The 
provisions  of  Part  IV.  are  applied,  not  to  interfere  with  the  State 
tariff,  but  to  provide  a  uniform  basis  of  calculation.  The  duties 
may  still  vary  in  the  different  States,  but  the  method  of  calcula- 
tion is  to  be  the  same  for  all  in  the  interval  between  the  passing  of 
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the  Act  and  the  establishment  of  the  uniform  tariflFby  the  Common-  H.  C.  of  a. 
wealth  Parliament.     It  is  perfectly  consistent  with  sec.  130  that        ^ 
these  sections  should  be  applied  in  the  collection  of  duties  under     Donomoe 
the  State  tariff.    It  may  be  that  there  were  no  duties  in  force  under 
those  tarifis,  but  that  would  not  excuse  an  importer  from  com- 
pliance with  the  provisions  of  an  Act  which  is  in  force  at  the  time. 
The  government  would  be  entitled   under  the  Cystoma  Act  to 
obtain  this  information  from  the  importer,  even  if  it  were  merely 
for  the  purpose  of  compiling  statistics.     If  a  person  makes  a  false 
statement,  he  is  guilty  of  an  offence  under  sec.  234,  whatever  the 
consequences  of  the  statement  may  be  as  regards  the  amount  of 
duty,  and  whether  there  is  a  duty  enforceable  or  not. 

Even  if  the  respondent's  act  was  not  an  offence  when  done,  it  is 
within  the  power  of  Parliament  to  make  it  an  offence  by  subse- 
quent legislation,  operating  retrospectively ;  PowM  v.  ApoUo 
Candle  Go,  Ltd.,  4  (N.S.W.)  L.R.,  161. 

[Griffith,  C.J. — Perhaps  so.  Bills  of  attainder  had  that 
effect.  But  it  is  not  to  be  assumed  that  the  Legislature  has 
intended  to  do  so,  unless  the  intention  is  very  clearly  expressed. 
Moreover,  debts  are  very  different  from  offences.  It  may  be  that, 
by  constitutional  usage,  Customs  Acts  have  been  held  to  have  a 
retro-active  effect  as  far  as  the  imposition  of  the  duties  as  a  debt 
is  concerned,  but  not  for  any  other  purpose.] 

It  would  be  of  little  use  to  impose  the  liability,  if  the  Act 
imposing  it  had  not  also  the  effect  of  giving  every  power  necessary 
to  give  effect  to,  or  enforce  the  liability.  There  is  no  doubt  that 
the  Government  has  power  to  collect  the  duties  from  the  date 
of  the  resolution  in  the  Parliament ;  Ex  parte  Wailace  &  Co,,  13 
N.S.W.L.R.,  1 ;  Maxwell  on  Inteiyretation  of  Statutes,  3rd  ed.,  p. 
309.  Unless,  therefore,  importers  can  be  prosecuted  for  evasion 
of  the  duty,  the  imposition  of  the  liability  to  pay  it  is  futile. 
Here  all  the  ingredients  necessary  to  constitute  the  offence  were 
present  at  the  date  of  the  declaration,  and  the  TaHff  Act,  coming 
afterwards,  authorized  the  prosecution  of  the  respondent  in 
respect  of  that  offence. 

Sir  Julian  Salomona,  K.C.,  in  reply.  If  sec.  144  of  the 
Customs  Act  might  be  applied  merely  for  the  purpose  of  compu- 
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H.  C.  OF  A.  tation,  or  for  the  compilation  of  statistics,  even  where  under  the 

State  tariff  the  article  was  not  dutiable,  that  would  amount  to 

DoNOHOE     making  a  person  liable  criminally  for  an  untrue  statement  on  a 

BmT7       ipatter  which  was  quite  trivial  or  immaterial     The  value  of  the 

goods  would  be  a  purely  academic  question  in  that  case,  whereas 

the  sections  as  to  declaration  of  value,  144  and  154,  apply  only  to 
the  valuation  of  goods  for  duty  purposes.  This  was  not  a  ground 
taken  on  the  application  for  leave  to  appeal.  The  matter  was 
represented  to  be  one  involving  questions  of  great  importance 
because  of  the  amount  of  revenue  affected.  The  appellant  should 
not  therefore  be  allowed  to  support  his  appeal  on  such  a  ground. 
The  leave  should  be  rescinded,  or  the  appeal  dismissed,  with  costs 
both  of  the  appeal  and  of  the  motion  to  rescind. 

Wade,  for  the  appellant,  on  the  question  of  costs.  The  main 
point  raised  here  was  not  raised  in  the  Court  below.  Being 
unsuccessful  on  the  point  there  raised,  the  appellant  applied  for 
leave  to  appeal,  and  merely  mentioned  the  questions  that  had  been 
involved  up  to  that  stage  of  the  case.  The  dates  and  other 
matters  were  not  material,  on  the  decision  of  the  Supreme  Court, 
which  only  involved  the  question  whether  sees.  144  and  154  were 
to  be  read  together.  The  real  ground  taken  by  the  respondents  on 
the  motion  to  rescind  was  the  delay  of  the  appellant  in  applying 
for  leave,  and  the  application  had  been  almost  disposed  of  before 
the  constitutional  ground  was  mentioned.  The  latter  is  not  a 
ground  for  rescinding  the  leave.  It  is  rather,  by  virtue  of  its 
importance,  a  further  reason  why  the  Court  should  entertain  the 
appeal.  The  respondent  has  really  failed  on  his  motion  to  rescind, 
and  should  not  have  his  costs  even  though  the  appeal  fails. 

Sir  Julian  Salomons,  K.C.,  in  reply  on  the  question  of  costs. 

Griffith,  C.J. — The  respondent  in  this  case  was  charged  before 
a  police  magistrate,  that  "  on  the  16th  October,  1901,"  (an 
important  date),  "  at  Sydney,  he  did,  in  a  certain  declaration  then 
produced,  unlawfully  make  an  untrue  statement,  that  is  to  say, 
that  certain  goods  therein  referred  to  were  of  the  value  of  £308 
6s.  8d.,  whereas  the  said  goods  were  of  a  greater  value,  that  is  to 
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say,  of  the  value  of  £9.728  88.  5d."     The  statement  which  was  H.  0.  of  A. 
alleged  to  be  untrue  was  in  these  words :  "  I  am  the  owner  of  the       v_^ 
goods  mentioned/'  then  followed   words   describing  the   goods,     Donohok 
"  and  the  value  of  such  goods  *  stated  as  £808  6s.  8d./  was,  to  the       g^ipz. 

best  of  my  belief,  the  fair  and  real  market  value  at  which  such       

goods  were  ordinarily  sold  at  the  time  of  shipment,  in  the 
principal  markets  of  the  country  whence  they  were  exported, 
and  without  any  deduction  because  of  the  exportation  thereof," 
and  so  on.  Now,  in  order  that  the  conviction  may  be  good,  the 
offence  must  have  been  committed  on  the  day  alleged  in  the  in- 
formation, viz.,  16th  October,  1901,  and,  as  it  was  alleged  to  have 
been  in  breach  of  some  statute,  there  must  have  been  some  law  in 
force  at  that  time  which  the  respondent  was  breaking  when  he 
made  the  declaration.  It  is  necessary,  therefore,  to  see  what  was 
the  law  in  force  at  that  time,  A  few  days  before  the  date  of  the 
alleged  offence,  i.e.,  on  4th  October,  1901,  the  ComrrumweaUh 
Customs  Act  1901  came  into  operation.  That  Act  contained  a 
number  of  provisions  relating  to  the  collection  of  customs  duties, 
and  matters  incidental  thereto.  The  particular  section  under 
which  the  information  was  laid  is  sec.  234,  which  provides,  amongst 
other  things,  that  "  no  person  shall  make  in  any  declaration  or 
document  produced  to  any  officer,  any  statement  which  is  untrue 
in  any  particular,"  and  imposes  a  penalty  for  the  breach.  The 
allegation  is  that  the  respondent  committed  a  breach  of  this  pro- 
vision by  making  a  false  declaration  as  to  the  market  value  of  the 
goods  in  question.  Now,  in  order  to  show  that  the  declaration  was 
untrue,  it  must  first  be  shown  that,  by  virtue  of  some  statute  then 
in  force,  the  fair  and  real  market  value  of  the  goods  was  not  £300 
odd,  as  the  respondent  alleged.  There  is  no  doubt  that  sec  234  of 
the  Customs  Act  was  then  in  force,  and  applied  to  the  collection 
of  duties  of  customs  throughout  the  Commonwealth,  although  at 
the  same  time  the  State  tariffs  were  in  force  in  the  respective 
States.  Under  the  Constitution  the  State  tarifis  remained  in  force 
until  the  imposition  of  uniform  duties  of  customs  throughout  the 
Commonwealth  by  the  Commonwealth  Parliament.  The  Act 
imposing  uniform  duties  was  assented  to  on  16th  September, 
1902,  nearly  a  year  later,  and  that  Act,  by  sec  4,  provides  that 
"the  time  of  the  imposition  of  uniform  duties  of  customs  is  the 
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H.  C.  OF  A.  eighth  day  of  October,  1901,  at  4  o'clock  in  the  afternoon,"  &c. 

^^**        Sec.   5  of  the  same  Act  provides  that  "the   duties  of  customs 

DoNOHOE     "  specified  in  the  schedule  are  hereby  imposed  according  to  the 

BRm        Schedule  as  from  the  time  of  the  imposition  of  uniform  duties 

of  customs,  or  such  other  later  dates  as  are  mentioned  in  the 

Schedule  ....   and  such  duties  shall  be  deemed  to  have  been 
imposed  at  such  time  and  dates,"  &c.     Sec.  6  provides  that "  all 
duties   of  customs   collected   pursuant   to  any  tariff  alteration 
shall  be  deemed  to  have  been  lawfully  collected,"  &c.     It  is  a 
matter  with  which  we  all  are  acquainted,  that,  in  the  interval 
between  the  time  when  the  resolutions  embodying  the  tariff  were 
laid  upon  the  table  of  the  Commonwealth  Parliament,  and  the 
passing  of  the  Act  imposing  the  duties  and  establishing  a  uniform 
tariff,   the  duties   had   been    collected    by   the    Commonwealth 
customs  officers,  in  accordance  with  a  very  old  and  well-known 
constitutional    usage.       It    was    assumed    that    the    collection 
of    duties   would    be   valid   as   from    the   date    on    which  the 
resolutions   were   laid   upon   the   table  of   Parliament.      It  has 
been  held  in  a  case  in  Queensland,  Colonial  Sugar  Refining  Co. 
Ltd.  V.  h^ing,  (1903)  Q.S.R.,  261,  that  Parliament  had  the  power 
to  validate  the  collection  of  customs  duties  retrospectively.    It  is 
true  that  that  case  is  now  under  review  by  the  Privy  Council, 
but,  for  the  purposes  of  this  judgment,  it  may  be  assumed  that 
that  decision  was  right,  and  that  the  customs  officers  must  be  held 
to  have  had  authority  to  collect  the  duties  when  they  did.    But, 
even  assuming  that  Parliament  had  power  to  authorize  their  collec- 
tion retrospectively,  that  is  to  say,  to  impose  them  as  a  debt  and 
to  authorize  the  retention  of  money  paid  as  duty  before  the  passing 
of  the  Act,  although  the  collection  was  unauthorized  at  the  time 
when  they  were  collected,  it  does  not  follow  that  it  had  the  power 
to  make  unlawful  an  act  which  was  lawful  at  the  time  when  it  was 
done,  nor  does  it  follow  that,  if  it  had  that  power,  it  has  even 
attempted  to  exercise  it.     There  is  certainly  nothing  in  the  Tariff 
Act  to  suggest  that  the  Legislature  applied  its  mind  to  that  purpose, 
and  it  would  require  extremely  plain  language  to  justify  the 
Court  in  inferring  that  it  had  done  so.     There  is  no  such  language 
in  this  case.     It  is  therefore  impossible  to  hold  that,  if  the  act  of 
the  respondent  was  lawful  under  the  then  existing  laws,  he  could 


1C.LB.]  OF  AUSTRALIA.  405 

portant  matter,  because  it  aflfects  the  collection  of  duties  of  customs  H.  C.  op  A. 
upon  all  goods  of  this  class  throughout  the  Commonwealth.  * 

The  Supreme  Court  having  so   decided,   the  Commonwealth     donohoe 
oflBcers  thereupon  obtained  special  leave  to  appeal  to  this  Court      b,^'tz 

from  that  decision.     A  motion  was  made  on  various  grounds  to       

rescind  the  order  granting  special  leave.  Most  of  those  grounds 
we  have  disposed  of,  but  one  was  left,  viz.,  that  the  application  for 
special  leave  was  made  too  late.  This  Court  had  certainly  been 
sitting  several  days  before  the  application  was  made,  but  it  is  clear 
that  the  appellant's  appeal  could  not  possibly  have  come  on  for 
hearing  earlier  than  it  did.  Moreover,  no  rules  have  been  made  as 
to  the  time  within  which  application  should  be  made  for  special 
leave  to  appeal.  The  point  taken  was  a  very  important  one,  and 
my  brother  Judges,  to  whom  the  application  was  made,  were  of 
opinion  that  a  case  had  been  made  out,  and  that  the  point  was 
proper  to  be  determined  by  this  Court.  At  that  stage  this  was 
the  only  question  that  was  in  controversy  between  the  parties, 
and  the  motion  to  rescind  was  not  based  upon  any  contention 
that  there  was  another  ground  on  which  the  appeal  must  fail,  but 
on  other  grounds  altogether.  After  they  had  been  practically 
disposed  of,  this  point  was  raised  for  the  first  time.  It  was 
not  taken  as  a  ground  of  the  motion  to  rescind,  at  least  not 
until  the  other  grounds  had  been  practically  disposed  of.  If  the 
point  had  been  bi'ought  under  the  notice  of  the  Court  on  the 
motion  for  special  leave,  it  may  be  doubtful  whether  the  Court 
would  or  would  not  have  granted  special  leave,  though  possibly 
they  might  have  thought  it  an  additional  ground  for  granting  it. 
It  is  unnecessary  now  to  say  which  view  would  have  prevailed. 
I  am  of  opinion,  and  my  brothers  agree  with  me,  that  under  the 
circumstances  the  delay  was  not  sufficient  to  form  a  ground  for 
rescinding  the  special  leave.  But,  for  the  reasons  already  given, 
we  think  that  the  appeal  must  be  dismissed,  and  with  costs.  As 
to  the  motion  to  rescind  we  make  no  order  as  to  costs. 

Appeal  disruissed  xoiih  costs. 

Solicitor  for  appellant,  27i<3  Croivn  Solicitor  of  New  South  Wales* 
Solicitor  for  respondent,  Mark  Mitchell, 
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H.  C.  OF  A.  should  be  taken  to  be  the  fair  market  value  of  the  goods  in  the 
principal   markets   of  the   country  whence  the  same  were  ex- 
DoNOHOE     ported  in  the  usual  and  ordinary  commercial  acceptation  of  the 
Bkitz        ^rm,"  and  sec.  144  prescribed  the  particular  mode  of  valuing  this 
— —       particular  class  of  goods.     But  the  express  words  of  sec.  144  are— 
"shall  be  valued  for  duty,  and  duty  shall  be  paid  thereon  at  the 
ordinary  market  value  in  the  country   whence   imported,"  &a 
It  having  been  expressly  provided  by  sec.  130  that  these  pro- 
visions should  not  apply  to  duties  payable  under  any  State  Act, 
how  can  they  be  read  into  this  declaration  for  the  purpose  of 
making  a  statement  contained  in  it  false,  which  was  true  in  the 
ordinary  acceptation  of  the  term,  and  true  for  the  purposes  of  any 
law  then  in  force  ?  That  would  be  giving  a  retrospective  punitive 
operation  to  the  Tariff  Act  of  1902,  and  it  would  apply  to  all 
the  States.     In  the  case  of  New  South  Wales,  this  consideration 
would  be  particularly  cogent,  because  the  provision  relates  only 
to  (id  valorem  duties,  and  at  that  time  there  were  no  ad  valorem 
duties  in  that  State,  and  it  was  consequently  unnecessary  to  value 
any  goods  for  duty.     Clearl}',  therefore,  the  rule  contained  in  sec. 
144  had  no  application  to  the  case  of  goods  imported  into  New 
South  Wales,  and,  as  a  matter  of  law,  that  continued  to  be  the 
state  of  things  until  the  Cttstoms  Tariff  Act  was  assented  to  by  the 
King's  representative  on  15th  September,  1902.     The  act  of  the 
respondent,  therefore,  having  been  perfectly  lawful  at  the  time 
when  it  was  done,  has  not  been  made  unlawful  by  subsequent 
Acts  of  Parliament,  and  he  cannot  be  prosecuted  for  what  was 
then  lawful,  by  virtue  of  Acts  passed  subsequently.     This  point, 
however,  was  not  taken  by  the  respondent  before  the  magistrate, 
nor  before  the  Supreme  Court.    The  only  questions  argued  before 
the  Court  below  were  whether  the  provisions  of  sec.  144  should 
be  held  to  be  incorporated  in  sec.  154,  and  the  further  question 
whether,  the  latter  section  being  so  qualified,  the  declaration  of  the 
"  fair  and  real  market  value  of  the  goods  in  the  principal  markets 
of  the  country  whence  imported  "  was  to  be  construed  in  this  view 
of  the  law.     The  learned  Judges  of  the  Supreme  Court  were  of 
opinion  that  sec.  144  could  not  be  so  incorporated,  and  that  the 
words  of  sec.  154  should  have  their  fair  and  natural  meaning.   It  is 
unnecessary  for  us  to  consider  that  question,  though  it  is  a  very  im- 
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portant  matter,  because  it  aflfects  the  collection  of  duties  of  customs  H.  C.  of  A. 
upon  all  goods  of  this  class  throughout  the  Commonwealth. 

The  Supreme  Court  having  so   decided,   the  Commonwealth     donohob 
officers  thereupon  obtained  special  leave  to  appeal  to  this  Court      b,^*t^ 

from  that  decision.     A  motion  was  made  on  various  grounds  to       

rescind  the  order  granting  special  leave.  Most  of  those  grounds 
we  have  disposed  of,  but  one  was  left,  viz.,  that  the  application  for 
special  leave  was  made  too  late.  This  Court  had  certainly  been 
sitting  several  days  before  the  application  was  made,  but  it  is  clear 
that  the  appellant's  appeal  could  not  possibly  have  come  on  for 
hearing  earlier  than  it  did.  Moreover,  no  rules  have  been  made  as 
to  the  time  within  which  application  should  be  made  for  special 
leave  to  appeal.  The  point  taken  was  a  very  important  one,  and 
my  brother  Judges,  to  whom  the  application  was  made,  were  of 
opinion  that  a  case  had  been  made  out,  and  that  the  point  was 
proper  to  be  determined  by  this  Court.  At  that  stage  this  was 
the  only  question  that  was  in  controversy  between  the  parties, 
and  the  motion  to  rescind  was  not  based  upon  any  contention 
that  there  was  another  ground  on  which  the  appeal  must  fail,  but 
on  other  grounds  altogether.  After  they  had  been  practically 
disposed  of,  this  point  was  raised  for  the  first  time.  It  was 
not  taken  as  a  ground  of  the  motion  to  rescind,  at  least  not 
until  tlie  other  grounds  had  been  practically  disposed  of.  If  the 
point  had  been  brought  under  the  notice  of  the  Court  on  the 
motion  for  special  leave,  it  may  be  doubtful  whether  the  Court 
would  or  would  not  have  granted  special  leave,  though  possibly 
they  might  have  thought  it  an  additional  ground  for  granting  it. 
It  is  unnecessary  now  to  say  which  view  would  have  prevailed. 
I  am  of  opinion,  and  my  brothers  agree  with  me,  that  under  the 
circumstances  the  delay  was  not  sufficient  to  form  a  ground  for 
rescinding  the  special  leave.  But,  for  the  reasons  already  given, 
we  think  that  the  appeal  must  be  dismissed,  and  with  costs.  As 
to  the  motion  to  rescind  we  make  no  order  as  to  costs. 

Appeal  dismissed  iviih  costs. 

Solicitor  for  appellant,  TA^  Crown  Solicitor  of  New  South  Wales* 
Solicitor  for  respondent,  Mark  Mitchell. 
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ON  APPEAL  FROM   COURT  OF  PETTY  SESSIONS, 

VICTORIA. 

Police  Offences  Act  1890  {Victoria)  {No.  1126),  sec,  5 — AppliccUion  a/ Act  to  Crotr» 
— Protection  of  servants  and  agents  of  Oroim — Appeals  to  High  (Jonrt  from 
inferior'  Comis  of  Slaves. 

The  Executive  Government  of  the  Commonwealth  or  of  a  State  is  not  boaod 
by  a  Statute  unless  the  intention  that  it  shall  be  bound  is  apparent. 

Heldy  therefore,  that  sec.  5  of  the  Police  OJences  Act  1890  (Victoria)  did 
not,  when  it  came  into  force,  affect  the  Government  of  Victoria,  and  does  not  now 
affect  the  Government  of  the  Commonwealth  or  its  agencies  in  the  management  of 
departments  transferred  to  the  Commonwealth. 

Where  an  act  may  lawfully  be  done  by  the  Crown  either  at  common  law  or 
by  statute,  the  Crown  is  not  restricted  in  its  choice  of  agents  or  in  the  form  of 
their  appointment  or  in  the  mode  of  their  remuneration,  and  the  agents  may  do 
the  act  by  their  own  hands  or  by  those  of  their  servants. 

■ 

Heldf  therefore,  that  a  person  who,  being  the  servant  of  an  independeflt 
contractor  employed  by  the  Government  of  the  Commonwealth  to  remove  night- 
soil  from  Commonwealth  premises,  carried  out  that  work  without  a  licence  from, 
and  without  having  given  any  security  to,  the  local  authority,  was  not  guilty  of 
an  offence  under  sec.  5  (vii.)  of  the  Police  Offences  Act  1890. 

Observations  as  to  appeals  direct  from  inferior  State  Courts  to  the  High 
Court. 

Appeal  from  the  Court  of  Petty  Sessions  at  Inglewood, 
Victoria. 

The  appellant,  Roberts,  was  charged  on  information  by  the 
respondent.  Ahem,  inspector  of  nuisances  for  the  Borough  of 
Inglewood,  for  that "  on  the  25th  March,  1904,  he  carted  away 
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nightsoil  without  a  licence  from,  and  without  having  given  any   H.  C.  op  A; 

1604 

such  security  as  is  required  by,  the  local  authority,  contrary  to        ^^l 
the  Act  in  such  case  made  and  provided."     The  prosecution  was     Roberts 
instituted   under  sec   5  (vii.)  of  the  Police  Offences  Act  1890      ahebn. 

(Victoria).      The   appellant   having    been   convicted   and   fined^       

an  order  was  made  ex  parte  giving  him  special  leave  to  appeal  to 
the  High  Court. 

From  the  affidavits  used  on  the  hearing  of  the  appeal  it 
appeared  that  the  appellant  had  on  the  day  in  question  carted 
away  nightsoil  from  the  Post  Office  at  Inglewood,  and  that  he 
had  not  obtained  a  licence  to  do  so  from  the  Borough  of  Ingle- 
wood, and  had  not  given  any  security  to  that  Borough.  It  also 
appeared  that  on  the  hearing  of  the  information,  the  appellant 
had  said  "  I  was  employed  by  one  Appleby,  who  has  a  contract 
with  the  Commonwealth,  and  I  was  acting  as  his  servant  on 
brfialf  of  the  Commonwealth  through  the  Postmaster ; "  that  he 
asked  for  an  adjournment  in  order  that  he  might  get  professional 
assistance,  and  that  an  adjournment  was  refused. 

Mitcltell,  K.C.,  and  Robinson ,  for  the  defendant  appellant. 
Sec  5  (vii.)  of  the  Police  Offences  Act  1890,  under  which  this 
prosecution  was  brought,  would  not  bind  the  Crown  as  repre- 
sented by  the  State.  The  Crown  is  not  specifically  named ; 
Cooper  v.  Hawkins,  (1904)  2  KB.,  164;  Gorton  Local  Board 
V.  Prison  Commissioners,  ibid.,  note  p.  165.  It  would  be  con- 
trary to  principle  that  the  Crown  should  be  bound  by  an  Act 
which  confers  on  a  municipal  authority  an  unrestricted  power 
to  make  by-laws  regulating  the  issuing  of  licences  and  fixing  the 
amount  of  security  to  be  given  in  respect  of  the  doing  of  an  act. 
The  Local  Oovernment  Act  1890  gives  power  to  a  municipality 
to  make  by-laws  and  to  adopt  certain  by-laws  in  the  Schedules, 
and  the  Health  Act  1890  also  gives  power  to  make  by-laws. 
Nowhere,  however,  is  there  any  specific  authority  to  make  such 
a  by-law  as  is  contemplated  by  sec  5  (vii.)  of  the  Police  Offences 
Act  1890. 

[GBiFPrrH,  C.J. — The  words  of  that  section  seem  to  give  power 
io  make  by-laws  necessary  to  carry  the  section  into  effect.] 

As  to  the  Crowi^  being  bound  see  Homsey  Urban  District 
CowncU  V.  Hennel,  (1902)  2  K.B.,  73 ;  R  v.  Cook,  (1790)  3  T.R., 
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H.  C.  OP  A.  519;  Coovifjer  v.  Justices  of  Berks,  (1883)  9  App.  Gas.,  61,  at  p.  72 ; 

^^^'       Grieve  v.  Johnston,  (1894)  15  A.L.T.,  252;  Richmond  Munici- 

Roberts     polity  v.  Grey,  29  V.L.R.,  385.     There  is  no  case  in  which  the 

Ahern       Crown  has  been  held  to  be  bound  where  a  discretion  is  left  to  a 

local  body  to  prescribe  terms  upon  which  an  act  is  to  be  done. 

[Griffith,  G.J. — A  municipal  authority  cannot  control  the 
State  without  specific  authority  being  given.  That  applies  just 
as  well  between  the  State  and  a  local  authority  as  between  the 
Gommonwealth  and  a  State.] 

Even  if  this  Act,  by  necessary  implication,  binds  the  Grown  as 
represented  by  the  State,  it  does  not  bind  the  Grown  as  repre- 
sented by  the  Gommonwealth ;  Municipal  Council  of  Sydney  v. 
Tfie  Coinmonwealth,  ante  p.  208. 

[Griffith,  G.J. — But  if  the  Grown  is  bound  by  implication  that 
must  apply  also  to  the  Grown  as  represented  by  the  Gommon- 
wealth. The  implication  must  be  the  same  in  both  cases.  In 
Municipal  Council  of  Sydney  v.  Tlie  Commonwealth  the  Crown 
was  specifically  named,  and  we  held  that  must  refer  to  the  Crown 
as  represented  by  the  State.] 

The  Gommonwealth  is  not  to  be  left  at  the  mercy  of  a  local 
authority  of  a  State.  The  State  police  laws  do  not  apply  to  any 
act  done  under  the  authority  of  the  Gommonwealth  government, 
which  is  necessary  for  or  incidental  to  the  proper  carrying  on  of 
any  one  of  the  government  departments  the  control  of  which  i> 
vested  in  the  Gommonwealth  government.  A  by-law  which 
would  control  the  administration  of  a  Gommonwealth  department 
would  be  no  more  binding  than  a  State  taxing  Act  which  would 
have  the  same  effect.  The  power  which  is  necessary  to  the  due 
and  efficient  carrying  out  of  a  Gommonwealth  department  is 
necessarily  given  to  the  Gommonwealth.  If  that  be  not  so,  then 
in  this  particular  case  the  Gommonwealth  must  apply  to  the 
municipality  for  permission  to  do  this  particular  act,  and  must 
pay  whatever  sum  is  demanded. 

[O'Connor,  J. — On  the  other  hand  the  Postal  Department  for 
instance  might  refuse  to  make  use  of  the  Melbourne  sewerage 
system.] 

If  the  Gommonwealth  were  to  legislate  as  to  the  way  in  which 
sanitation  should  be  carried  out  in  respect  of  its  departments, 
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then  under  the  express  language  of  the  Constitution,  sec.  52  (2),  H-  C.  of  a. 
that  legislation  would  prevail  over  that  of  the  States.  *^^* 

[IsaacSy  K.C. — That  legislation  would  not  apply  to  acts  done  in     Roberts 
the  public  streets.]  ^^^^^^ 

The  Commonwealth  would  be  a  prisoner  in  its  own  premises,  it       

would  be  under  the  control  of  the  States,  just  as  in  the  case  of  a 
State  taxing  Act.  As  regards  emergencies  there  must  be  power 
in  the  Commonwealth  Executive  to  do  acts  necessary  to  carry  on 
the  departments  without  legislation  for  the  purpose  being  passed 
by  the  Commonwealth  Parliament. 

[O'Connor,  J. — It  would  appear  that  if  it  is  necessary  for 
public  health,  or  public  safety,  that  the  State  should  give  power 
to  a  municipal  authority  to  make  by-laws,  they  would  bind 
the  Commonwealth. 

Griffith,  C.J. — Under  sec.  39  of  the  Police  Offences  Act  1890, 
the  postmaster  would  be  liable  as  the  employer  of  the  defendant.] 

The  principle  laid  down  in  UEnnden  v.  Pedder,  ante  p.  91,  is 
not  confined  in  the  United  States  to  taxing  Acts,  but  extends  to 
police  Acts  ;  In  re  Thomas,  (1897)  82  Fed.  Rep.,  304  ;  (1899)  173 
U.S.R.,  276  ;  In  re  Waite,  (1896)  81  Fed.  Rep.,  359  ;  (1898)88  Fed. 
Rep.,  102 ;  In  re  Neagle,  (1889)  135  U.S.R.,  1,  at  p.  61  ;  Kidd  v. 
Pearson,  128  U.S.R.,  1 ;  Royall  v.  Virginia,  (1885)  116  U.S.R., 
573 ;  In  re  Debs,  (1894)  158  U.S.R.,  581  ;  Crandall  v.  Nevada, 
(1867)  6  Wall.,  35.  If  the  States  have  power  to  legislate  in  this 
way,  it  would  give  them  an  easy  mode  of  getting  over  the  pro- 
hibition against  taxation  of  Commonwealth  property.  If  the  par- 
ticular thing  done  cannot  be  done  without  committing  a  nuisance, 
the  Commonwealth  may  nevertheless  do  it.  If  it  is  contended 
that  this  particular  act  was  not  a  necessary  act,  then  the  defendant 
was  entitled  to  an  adjournment.  He  should  have  been  allowed  to 
prove  the  existing  circumstances.  To  refuse  him  the  opportunity 
of  doing  so  was  a  denial  of  justice. 

[Griffith,  C.J. — Is  there  any  distinction  between  common  law 
offences  and  statutory  offences  ?] 

No.  If  the  work  necessary  under  existing  circumstances  to  be 
carried  out  by  the  Commonwealth  could  not  be  carried  out  with- 
out infringing  the  State  criminal  law,  the  person  carrying  it  out 
would  not  be  liable. 
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H.  c.  OP  A.       [Griffith,  C.J. — Can  the  action  of  the  Commonwealth  authority 
, '^       in  deciding  whether  or  not  there  is  an  emergency  be  enquired 

Roberts      into  ?] 

Ahern  ■^^-     When  that  authority  has  decided  that  the  Act  must  be 

done  whether  forbidden  by  the  State  law  or  not,  the  person  doing 

it  is  protected. 

[O'Connor,  J. — In  the  American  cases  the  proof  of  necessity 
is  put  upon  the  State  legislation,  and  the  question  is  whether  it 
is  necessary  for  the  public  safety  or  health  that  the  State  law 
should  be  enacted.     See  Fm.'nd  v.  Turch,  (1877)  95  U.S.R.,  459.] 

It  is  necessary  for  the  carrying  on  of  the  Post  Office  that  this 
act  should  be  done,  and  there  is  a  discretion  as  to  the  way  in 
which  it  should  be  done.  Assuming  the  Police  Offences  Act  1890 
applies  to  the  Crown,  when  this  property  was  transferred  to  the 
Commonwealth  it  was  taken  out  of  that  Act ;  see  the  Constitution, 
sec.  5.  It  is  not  clear  whether  this  Act  comes  within  sec.  108  of 
the  Constitution.  That  question  depends  on  whether  that  section 
includes  an  Act  as  to  a  matter  in  respect  of  which  the  Common- 
wealth has  exclusive  jurisdiction  given  to  it.  The  difficulty  arises 
in  reading  sees.  107  and  108  together. 

Isaacs,  K.C.  (with  him  Levinson),  for  the  respondent.  A  con- 
tractor with  the  Crown  is  not  a  servant  of  the  Crown.  The  remedy 
for  breach  of  a  contract  is  damages ;  a  breach  of  service  under  the 
Crown  is  a  misdemeanour.  The  protection  of  the  Crown  does 
not  extend  to  an  independent  contractor,  but  only  to  a  person  in 
the  direct  and  immediate  service  of  the  Crown.  There  must  be 
a  contract  for  personal  service  to  the  Crown. 

[Griffith,  C.J. — Do  you  say  the  person  must  be  in  the  per- 
manent service  of  the  Crown  ?] 

Not  necessarily  so. 

[Barton,  J. — Cannot  the  servant  employ  another  person  to  do 
the  work  for  him  ?] 

The  exemption  of  the  Crown  would  not  extend  to  that  person. 
It  is  a  personal  exemption  of  the  Crown.  The  person  claiming 
protection  must  be  able  to  say  "  I  am  in  law  the  Crown." 

[O'Connor,  J. — Would  the  postmaster  be  liable  under  sec  39  of 
the  Police  Offences  Act  1890  as  the  employer  of  the  defendant  ?] 
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If  the  contract  were  a  personal  one  with  the  postmaster,  the  H-  C.  or  A. 
Crown  would  not  be  concerned  with  it.     If  the  contract  were  not 
a  personal  one  with  the  postmaster,  the  Crown  would  be  the     Robekts 
employer  and  not  the  postmaster.     The  licence  under'Sec.  5  (vii.)      ^^^j^^^ 

of  the  Police  Offences  Act  1890,  is  to  the  man  actually  doing  the       

work,  and  does  not  protect  another  person  doing  the  work  under 
bis  authority.  In  all  the  cases  cited,  the  person  doing  the  act 
complained  of  was  a  servant  of  the  Crown.  Where  a  federal  Act 
says  that  such  a  thing  is  lawful,  and  that  Act  is  within  the 
federal  domain,  every  person  concerned  in  doing  that  thing  is 
protected.  If  there  had  been  a  federal  Act  here  saying  that  what 
was  done  was  lawful,  the  only  question  would  be  whether  that 
Act  was  constitutional. 

[Griffith,  C.J. — Assuming  that  the  Police  Offences  Act  would 
not  apply  to  a  privy  on  Commonwealth  premises,  would  it  not 
apply  to  the  carrying  away  of  nightsoil  from  that  privy  ?] 

Yes,  as  soon  as  the  nightsoil  was  off  the  Commonwealth  premises 
and  on  the  public  street.  In  Jones  v.  Mersey  Docks  and  Harbor 
Board  Trustees,  (1864)  11  H.L.C.,  443,  at  p.  501,  Lord  Westhury 
say.s  that  the  exemption  of  the  Crown  in  respect  of  the  rating  of 
premises  only  extends  to  persons  in  the  direct  and  immediate 
service  of  the  Crown,  occupying  premises  for  the  purposes  of  the 
Crown.  See  also  Hardcastle  on  Statutes,  3rd  ed.,  pp.  385,  387  ; 
Perry  v.  Earner,  (1891)  1  Ch.,  658  ;  K  v.  Justices  of  Kent,  (1890) 
24  Q.B.D.,  181 ;  R  v.  Cook,  (1790)  3  T.R.,  519. 

[Griffith,  C.J. — Is  not  the  defendant  an  instrumentality  of 
the  Crown  ?] 

No.  If  he  were  then  every  person  who  contracted  to  do  work 
for  the  Crown  would  be  an  instrumentality  of  the  Crown.  The 
facts  must  be  looked  at  to  see  whether  the  person  seeking  pro- 
tection is  a  servant  of  the  Crown.  In  Diccon  v.  London  Small 
Arms  Co.,  (1866)  1  App.  Cas.,  632,  it  was  held  that  an  independent 
contractor  with  the  Crown  had  not  the  right  to  make  a  patented 
article  although  the  Crown  itself  had  that  right  as  was  decided 
in  FeatJier  v.  The  Qtieen,  (1865)  6  B.  &  S.,  257. 

[Griffith,  C. J.—  When  a  corporation  is  authorized  by  Statute 
to  do  an  act  unlawful  at  common  law,  and  which  the  corporation 
cannot  be  expected  to  do  itself,  that  act  is  lawful  if  done  by  any 
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AllERN. 


H.  C.  OF  A.  person  on  behalf  of  the  corporation.  The  corporation  may 
employ  an  independent  contractor  to  do  the  act.  In  the  case 
of  an  act  lawful  at  common  law,  but  prohibited  by  Statute  except 
in  the  case  of  the  Crown,  has  not  the  Crown  a  similar  right  to 
direct  anyone  to  do  it,  so  as  to  protect  that  person  ?] 

No.  Every  prohibited  act  is  unlawful  prima  facie.  Every 
subject  has  to  obey  the  prohibition,  unless  he  can  bring  himself 
within  the  exemption  by  saying  that  in  law  he  is  the  Crown. 

[Griffiih,  C. J.,  referred  to  Newton  v.  Ellis,  (1855)  5  El.  &  Bl., 
115.  I  cannot  see  any  difference  in  principle,  whetlier  the  act 
is  lawful  at  common  law  or  is  authorized  by  Statute.] 

As  to  the  kind  of  relation  which  must  exist  between  the  Crown 
and  the  person  seeking  the  protection  of  the  Crown,  see  also 
Cooinber  v.  Bei^ks  Justices,  (1883)  9  App.  Cas.,  71  ;  Hardcastleon 
Statutes^  p.  391 ;  Greig  v.  University  of  Edinburgh,  (1868)  LR, 
1  H.L.  (Sc),  348 ;  Worcestershire  County  Council  v.  Worcesttr 
Union,  (1897)  1  Q.B.,  480;  Hornsey  Urban  Council  v.  HenneU, 

(1902)  2  K.B.,  73. 
[O'Connor,  J. — In  all  those  rating  cases   the  question  is  the 

nature  of  the  occupation.  The  premises  must  be  in  the  occupa- 
tion of  the  Crown  either  by  the  Crown  or  by  its  servants.  That 
does  not  seem  to  me  to  affect  the  question  here.] 

The  principle  is  the  same  whether  the  matter  under  considera- 
tion is  rating,  or  taxation,  or  liability  for  breach  of  a  statutorj' 
prohibition.  In  all  the  cases  just  referred  to  the  persons  occupying 
were  really  servants  of  the  Crown.  So  also  in  Gorton  Local 
Board  V.  Prison  Commrs.,  (1904)  2  K.B.,  165  (n) ;  Grieve  v. 
Johnston,  (1894)  15  A.KT.,  252  ;  and  Mayor  of  Richmond  v.  Gmy, 

(1903)  25  A.LT.,  88 ;  29  V.L.R.,  335.  The  distinction  between  a 
contractor  and  a  servant  is  seen  in  Monagle  v.  South  Melbounif, 
(1899)  20  A.L.T.,  146,  where  the  test  was  under  whose  control  the 
man  was.     See  also  Waldock  v.  Winfield,  (1901)  2  K.B.,  596. 

[Griffith,  C.J. — That  question  is  only  important  as  to  the 
liability  of  the  principal,  but  not  as  to  the  immunity  of  the  man. 
See  Newton  v.  Ellis,  5  El.  &  BL,  115.] 

In  that  case  the  only  question  was  whether  the  Act  was 
authorized.  In  relation  to  immunity  the  maxim  is  not  that  a 
Statute  does  not  apply  to  a  subject  doing  an  act  authorized  by 
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the  Crown,  but  that  the  Statute  does  not  apply  to  the  Crown.  H.  C.  qf  a 

The  particular  act  in  this  case  would  have  have  been  lawful       ^ * 

without  the  authority  of  the  Crown,  if  done  by  a  man  having  a     robsrts 
licence.     If  the  Crown  can  authorize  an  act  otherwise  unlawful      ^^ern 

to  be  done  by  a  contract,  then  a  contract  to  make  up  goods,  the       

Crown  supplying  all  the  material  and  the  contractor  supplying 
only  the  labour,  would  give  the  immunity  of  the  Crown  to  the 
contractor.  A  general  principle  cannot  be  laid  down  that  authority 
given  by  the  Crown  in  any  manner  whatever  for  the  doing  of  an 
act  protects  the  person  who  does  the  act.  This  act  having  been 
done  in  the  street,  and  away  from  Crown  premises,  is  unlawful, 
whether  the  person  doing  it  was  a  servant  of  the  Crown  or  not. 
The  provision  in  the  Police  Offences  Act  is  an  ordinary  police 
provision,  and  applies  to  the  defendant  just  as  to  any  other  person  ' 
in  the  State.  In  R  v.  Bamford,  (1901)  1  N.S.W.L.R  (L.),  357,  it 
was  held  that  provisions  as  to  crimes  in  a  State  Act  passed  before 
the  institution  of  the  Commonwealth,  continued  to  apply  even 
upon  Commonwealth  premises.  The  power  to  establish  ordinary 
regulations  of  police  is  left  to  the  State ;  Patterson  v.  Kentucky, 
(1877)  501,  at  p.  503  ;  National  Bank  v.  Commonwealth,  (1869)  9 
Wall.,  353,  at  p.  362.  The  Commonwealth  Parliament  cannot 
make  police  laws  to  apply  outside  Commonwealth  territory.  As 
to  whether  this  is  a  criminal  law  or  not  must  be  determined  by 
the  object  and  the  sanction. 

[Griffith,  C.J. — The  object  is  that  an  act  which  may  be 
dangerous  shall  only  be  performed  by  those  who  are  to  be  trusted.] 

If  it  is  not  within  the  power  of  the  Commonwealth  Parliament 
to  authorize  this  act,  then  the  Executive  cannot  authorize  it  If 
it  is  a  matter  as  to  which  the  Commonwealth  Parliament  can 
legislate,  in  the  absence  of  legislation  sea  108  of  the  Constitution 
continues  this  State  legislation  until  the  Parliament  of  the  C!om- 
monwealth  itself  legislates  on  the  matter.  As  to  the  question  of 
the  relation  of  the  Commonwealth  to  the  State,  In  re  Thorruis, 
82  Fed.  Rep.,  304,  was  a  case  of  interference  with  the  internal 
administration  of  a  federal  institution,  just  as  D*Emden  v. 
Pedder  (ante  p.  91)  waa  In  In  re  Waite,  81  Fed.  Rep.,  359,  the 
act  was  done  by  a  person  in  his  official  capacity.  In  re  Debs,  158 
ir.S.R.,  581,  is  not  a  case  of  immunity  from  State  laws  at  all.     It 
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H.  C.  OF  A.  was  held  that  the  Commonwealth  had  sole  control  of  the  mails, 
1^^-  and  that  no  one  could  obstruct  them.  A  State  Act  which  is  strictly 
Roberts  ^^^  legitimately  for  police  purposes  and  which  does  not  interfere 
with  the  Commonwealth  domain,  is  good,  see  Plumley  v.  Massa- 
chusetts, (1894)  156  U.S.R.,  461,  at  p.  479.  The  Court  will  not 
define  what  are  police  laws,  but  they  include  at  least  laws  for  the 
protection  of  life,  morals  and  health.  See  also  Russell  on  Police 
Powers  in  the  State,  chap.  vi.  As  to  Newton  v.  Ellis  (supra), 
the  Court  held  that  the  contract  in  effect  was  that  the  work 
should  be  done  by  the  defendant  under  the  direction  and  control 
of  an  officer  of  a  local  Board,  and  therefore  that  he  was  the  servant 
of  the  Board. 

They  also  referred  to  Be  Napier's  Patent,  6  App.  Caa,  174 ; 
Fitches  v.  BumeU,  (1877)  3  V.L.R  (L.),  194 ;  WeUs  v.  Niddes, 
(1881)  104  U.S.R.,  444;  RoyaU  v.  Virginia,  (1885)  116  U.S.IL, 
573  ;  Fort  Leavenworth  Railroad  Co.  v.  Lowe,  (1884)  114  U.S.R, 
525,  at  p.  531 ;  Cximjield  v.  United  States,  (1896)  167  U.S.R.  578; 
Cote  V.  Watson,  2  Cartwright,  4;  Bank  of  Toronto  v.  ia7n6e,(1877) 
12  App.  Cas.,  575;  Lefroy's  Legislative  Power  in  Canada,  p.  677 ; 
Ex  parte  Postmaster-General,  10  Ch.  D.,  at  p.  601. 

MitcJiell,  K.C.,  in  reply.  The  fact  that  the  defendant  is  the 
servant  of  an  independent  contractor  does  not  prevent  him  from 
coming  within  the  exemption  of  the  Crown,  assuming,  that  is, 
that  the  Police  Offences  Act  does  not  apply  to  the  Crown.  The 
test  is  not  whether  the  defendant  is  within  that  limited  class 
of  servants  or  agents  from  which  is  excluded  an  independent 
contractor,  but  whether  the  work  is  being  done  on  behalf  of 
the  Crown,  whether  the  work  is  work  which  the  Government 
should  do  in  carrying  on  the  government,  and  therefore  can  direct 
someone  else  to  do  for  it  In  Coomher  v.  Justices  of  Berks,  9  App. 
Cas.,  at  p.  65,  the  question  was :  Was  the  occupation  by  a  servant 
of  the  Crown  or  for  the  purposes  of  the  Crown  ?  See  also  Greig 
V.  Edinburgh,  L.R.,  1  H.L.  (Sc),  348.  If  the  Crown  can  direct 
its  servant  to  do  an  act,  it  can  direct  anyone  to  do  the  act  It 
does  not  matter  whether  he  is  ordered  to  do  it  or  whether  he 
is  paid  a  specified  sum  to  do  it 

[Isaacs,  K.C. — It  is  not  contended  that  the  relation  between  the 
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Crown  and  the  agent  must  be  created  by  appointment.     It  may  H.  C.  oy  A. 

be  created  by  contract.     He  referred  to  Kennedy  v.  De  Traffordy 

(1897)  A.C.,  180,  at  p.  188  ;  R  v.  Negus,  L.R.,  2  C.C.R.,  34.]  B^^rs 

The  Police  Offences  Act  does  not  apply  to  the  Crown.     These      ahkrn 

provisions  are  only  applicable  to  certain  localities,  and,  inasmuch       

as  they  do  not  apply  to  the  whole  State  they  are  not  State  police 
provisions.  Sec.  5  is  not  a  criminal  section  ;  it  does  not  prohibit 
the  doing  of  an  act,  but  only  prescribes  the  mode  in  which  it  is  to  be 
done.  The  discretion  of  the  Crown  as  to  how  it  will  do  the  cwst  is 
not  to  be  presumed  to  be  taken  away.  Otherwise  the  officer  in 
command  of  soldiers  who  directed  them  to  do  this  act,  would  be 
liable,  under  sec  39,  as  aiding  and  abetting.  The  fact  that  some 
part  of  the  act  is  done  outside  Commonwealth  premig^es  makes  no 
difference.  The  Crown's  prerogative  in  respect  of  Victoria  runs 
outside  the  Commonwealth  premises.  The  street  is  Crown 
property.  Exemption  is  not  claimed  because  the  property  is 
owned  by  the  Commonwealth,  but  because  the  work  is  necessary 
and  incidental  to  the  due  carrying  on  of  a  department  of  the 
Government,  and  cannot  be  confined  to  Government  premises. 
For  these  reasons,  had  the  defendant  been  doing  the  work  for  the 
State  Government,  he  would  not  have  been  liable,  because  he  was 
a  servant  or  agent  of  the  Crown,  or  was  doin^  the  act  under  the 
directions  of  the  Crown.  If  the  State  would  not  be  bound,  the 
Commonwealth  is  not  bound.  The  matter  comes  down  to  the 
question  :  Was  this  act  such  an  act  as  the  Executive  had  power  to 
authorize  to  be  done  ?  The  American  decisions  are  to  the  effect 
that  in  respect  of  anything  authorized  by  a  valid  federal  authority 
the  State  criminal  laws  do  not  apply.  The  State  laws  as  to 
murder,  for  instance,  do  not  apply  to  a  person  acting  in  pursuance 
of  federal  functions.  If  by  the  Constitution  there  is  no  power 
given  to  do  what  is  necessary  or  incidental  to  the  due  carrying 
on  of  a  department,  any  State  law  which  will  hinder  or  control 
the  doing  of  that  act  is  inapplicable.  The  Commonwealth  Parlia- 
ment has  power  to  legislate  as  to  this  matter,  and  until  it  does 
the  Executive  has  power  to  authorize  the  doing  of  the  act. 

[O'Connor,  J. — Do  you  contend  that  the  Commonwealth  is 
not  bound  by  State  regulations  as  to  the  use  of  roads  ?] 

It  is  not  if  the  infringment  of  the  regulations  is  necessary  for 
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H.  C.  OP  A.  Commonwealth  purposes.  For  instance,  it  might  be  necessary 
for  persons  on  Commonwealth  business  to  travel  at  an  extra- 
ordinary speed.  It  is  not  contended  that  this  State  law  is  bad, 
but  only  that  it  does  not  apply  to  the  Commonwealth.  If  it  is 
necessary  for  the  defendant  to  go  into  the  question  of  whether  or 
not  this  act  was  necessary,  he  was  prevented  from  doing  so  by 
the  refusal  of  an  adjournment. 

They  also  referred  to  the  Constitution,  sees.  51  (9),  105,  106 ; 
In  re  Thomas,  87  Fed.  Rep.,  453  ;  Kiahy  v.  JenkiiiSy  23  V.LR, 
64;  19  A.L.T.,  186. 


Levinson,  by  permission,  referred  to  R,  v.  Parsons,  16  Cox 

Cur,  adv.  vult. 


loth  August.        The  judgment  of  the  Court  was  read  by 

Griffith,  C.J.    This  is  an  appeal  from  a  conviction  made  by 
the  Court  of  Petty  Sessions  at  Inglewood  upon  a  complaint  pre- 
ferred by  the  respondent,  who  is  inspector  of  nuisances  of  that 
Borough,  charging  the  defendant  "  that  on  25th  March,  1904,  he 
carted  away  nightsoil  without  a  licence  from,  and  without  having 
given  any  such  security  as  is  required  by,  the  local  authority, 
contrary   to   the   Act  in  such  case  made  and  provided."    The 
Statute  in  question  is  the  Victorian  Police  Offences  Act  1890  (No. 
1126).     Sec.  5  of  that  Act  enacts  that  "  Any  person  guilty  of  any 
of  the  following  offences  omissions  or  neglects  shall  on  conviction 
pay  a  penalty  not  exceeding  £20.     .     .     .     (vii.)     Emptying  any 
privy  or  cesspit  or  carting  away  any  nightsoil  or  other  offensive 
matter  without  a  licence  from  and  without  having  given  such 
security  as  is  required  by  the  local  authority."     The  term  **  local 
authority"  in  the  case  of  a  borough  means  the  council  of  the 
borough.     At  the  hearing  of  the  complaint  it  was  proved  that 
the  appellant  had  done  the  act  alleged  for  the  purpose  of  dis- 
charging sanitary  duties  in  connection  with  the  post  office  at 
Inglewood.     It  is  stated  in  the  depositions  that  on  being  called  on 
for  his  defence,  he  said  that  he  was  authorized  by  the  Common- 
wealth  Government,  through  the  postmaster,  to  remove  nightsoil 
f i-om  the  post  office,  and  asked  for  an  adjournment  to  enable  him  to 
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obtain  professional  assistance.     The  adjournment  was  refused,  and   R-  C-  of  A. 
the  appellant  was  convicted  and  fined.      It   appears  that  by  the 
Yietorian  law  the  statement  of  the  defendant  (the  truth  of  which     Rqb&bts 
is  not  denied)  may  be  regarded  as  evidence  given  on  his  behalf,      ahern 

The  defence  set  up  was  evidently   treated   as  one   raising  an       

untenable  point  of  law,  and  an  appeal  would  clearly  lie  from  a 
decision  over-ruling  it.  Special  leave  to  appeal  was  granted  by 
this  Court.  The  decision  was,  however,  a  decision  given  in  the 
exercise  of  jurisdiction  conferred  by  sec.  39  of  the  Judiciary  Act, 
from  which  an  appeal  lies  to  the  High  Court  as  of  right.  The 
leave,  therefore,  which  was  asked  for  ex  abuTidanti  cauteld,  must 
not  be  regarded  as  a  precedent  for  holding  that  the  Court  can, 
or,  if  it  can,  will,  grant  special  leave  to  appeal  from  a  decision  of 
an  inferior  Court  of  a  State  given  otherwise  than  in  the  exercise 
of  federal  lurisdiction. 

The  appeal  was  brought  on  the  ground  that  the  enactment  in 
question  does  not  extend  to  control  the  operations  of  the  Execu- 
tive Government  of  the  Commonwealth.  In  support  of  this 
contention  various  points  were  raised  and  discussed  before  us,  bqt 
in  the  view  that  we  take  of  the  matter  it  is  not  necessary  to 
consider  more  than  one  of  them,  namely,  whether  sec.  5  of  the 
Victorian  Police  Offences  Act,  when  it  was  passed,  bound  the 
Executive  Government  of  Victoria.  It  is  not  disputed  that,  if  it 
did  not  bind  the  Victorian  Government,  it  does  not  now  bind  the 
Federal  Government,  to  which  the  rights  and  obligations  of  that 
Government  in  respect  of  the  Post  and  Telegraph  Department 
have  been  transferred. 

It  is  a  general  rule  that  the  Crown  is  not  bound  by  a  Statute 
unless  it  appears  on  the  face  of  the  Statute  that  it  was  intended 
that  the  Crown  should  be  bound  by  it.  This  rule  has  commonly 
been  based  on  the  Royal  prerogative.  Perhaps,  however,  having 
regard  to  modern  developments  of  constitutional  law,  a  more 
satisfactory  basis  is  to  be  found  in  the  words  of  Alderaon,  B., 
delivering  the  judgment  of  the  Court  of  Exchequer  in  A.-G.  v. 
Donaldson,  10  M.  &  W.,  117,  at  p.  124  :  "  It  is  a  well  established 
rule,  generally  speaking,  in  the  construction  of  Acts  of  Parliament 
that  the  King  is  not  included  unless  there  be  words  to  that  effect ; 
for  it  is  inferred  pHmd  facie  that  the  law  made  by  the  Crown 
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H.  C.  OF  A.  ^ith  the  assent  of  Lords  and  Commons  is  made  for  subjects  and 

^^\       not  for  the  Crown."     The  modem  sense  of  the  rule,  at  any  rate, 

Roberts     is  that  the  Executive  Government  of  the  State  is  not  bound  by 

Ahebn       Statute  unless  that  intention  is  apparent.     The  doctrine  is  well 

settled  in  this  sense  in  the  United  States  of  America.     In  the 

language  of  Story,  J. :  "  Where  the  government  is  not  expressly 
or  by  necessary  implication  included,  it  ought  to  be  clear  from 
the  nature  of  the  mischief  to  be  redressed,  or  the  language  used, 
that  the  Government  itself  was  in  contemplation  of  the  legisla- 
ture, before  a  court  of  law  would  be  authorized  to  put  such  a 
construction  upon  any  Statute.  In  general.  Acts  of  the  legislature 
are  meant  to  regulate  and  direct  the  acts  and  rights  of  citizens, 
and  in  most  cases  the  meaning  applicable  to  them  applies  with 
very  different  and  often  contrary  force  to  the  Government  itself. 
It  appears  to  me,  therefore,  to  be  a  safe  rule  founded  on  the 
principles  of  the  common  law  that  the  general  words  of  a  Statute 
ought  not  to  include  the  government  unless  that  construction  be 
clear  and  indisputable  upon  the  text  of  the  Act."  United  States 
V.  Hoar,  2  Mason  (U.S.  Circuit  Court),  311. 

With  regard  to  the  Statute  now  under  consideration,  so  far 
from  its  text  suggesting  a  clear  intention  to  control  the  action  of 
the  Executive  Government  a  contrary  intention  is,  primd  facie, 
more  probable.  At  the  time  when  the  Act  was  passed  the  Execu- 
tive Government  had  the  control  of  many  great  institutions,  gaols, 
orphanages,  asylums,  police  barracks,  government  departments  of 
all  sorts,  and  occasionally  military  encampments,  and  it  is  jrrimA 
facie  unlikely  that  the  legislature  should  have  intended  to  subject 
the  Executive  Government  to  the  uncontrolled  discretion  of  a 
local  authority  w^ith  regard  to  the  sanitary  arrangements  of  such 
institutions.  Such  a  construction  would  have  rendered  the  execu- 
tive officers  of  the  State  themselves  liable  to  prosecution  whenever 
they  procured  any  such  act  to  be  done  without  the  license  of  the 
local  authority  or  without  giving  security  to  its  satisfaction. 
Moreover,  the  provision  in  question  is  contained  in  Part  L  of  the 
Statute,  which  is  headed  "  Police  Provisions  applicable  to  Special 
Localities,"  and  is  only  to  be  brought  into  force  by  proclamation 
(sec.  4),  although  the  whole  of  Part  I.  was  by  another  Statute  of 
the  same  year  made  applicable  to  Boroughs.     The  cases  of  Cooper 
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V.  Hawkins,  (1904)  2  K.B.,  164;  Gorton  Local  Board  v.  Prison  H.  C.  of  a 
Commissioners,  ibid,,  I65n ;  and  Gomm  v.  Bennett,  21  V.L.R.,  ^®^' 
608n;  16  A.L.T.,  223,  lead  to  the  same  conclusion.  In  our  judg-  Roberto 
ment,  therefore,  the  provision  in  question  did  not  affect  the 
Victorian  Government  and  does  not  now  affect  the  Federal  Govern- 
ment or  its  agencies  in  the  management  of  the  Post  and  Telegraph 
Department  This  point,  indeed,  was  not  very  seriously  contested 
by  Mr.  Isaacs,  who  rested  his  argument  in  support  of  the  convic- 
tion mainly  upon  the  contention  that  the  immunity  of  the 
Executive  Government  only  extends  to  persons  who  stand  to  it 
in  the  direct  and  immediate  relation  of  servants,  and  does  not 
aiford  any  protection  to  persons  who  stand  in  the  relation 
of  contractors  for  service,  or  at  any  rate,  not  to  the  servants 
of  such  contractors.  The  exact  facts  as  to  the  appellant's 
employment  were  not  ascertained  before  the  Court  below,  but 
it  appears  from  an  affidavit  filed  on  behalf  of  the  appellant 
that  what  he  actually  said  in  defence  was :  "  I  was  employed  by 
ODe  Appleby,  who  has  a  contract  with  the  Commonwealth,  and  I 
was  acting  as  his  servant  on  behalf  of  the  Commonwealth, 
through  the  postmaster."  Taking  the  fact  to  be  as  so  stated,  Mr. 
Isaacs  relied  upon  the  case  of  Diocon  v.  London  Small  Arms  Co., 
1  App.  Cas.,  632,  as  establishing  the  rule  for  which  he  contended, 
fiat  on  examination  we  do  not  think  that  it  establishes  or  involves 
any  such  rule.  The  appellant  in  that  case  was  the  holder  of 
certain  patents  for  improvements  in  the  manufacture  of  small 
arma  The  respondents  were  contractors  for  the  manufacture 
and  supply  of  small  arms  for  the  use  of  His  Majesty,  and  in  the 
course  of  the  manufacture  they  made  use  of  the  appellant's  patents. 
It  was  not  disputed  that  the  Crown  was  itself  entitled  to  use  the 
patents,  but  the  question  was  whether,  under  the  circumstances, 
the  defendants  could  take  advantage  of  the  Crown  rights.  As 
pointed  out  by  Lord  Penzance  (p.  651),  the  real  question  in  the 
case  was  whether,  under  the  circumstances,  the  contract  which 
was  made  between  the  respondents  and  the  Government  was  a 
contract  of  agency,  or  a  contract  of  sale.  All  the  learned  Lords 
considered  the  matter  from  that  point  of  view,  and  came  to  the 
conclusion  that  the  contract  was  one  of  sale,  and  not  of  agency, 
and  that  the  respondents  were  not  therefore  entitled  to  the  benefits 


420  HIGH   COURT  [1904, 

H.  C.  OF  A.  which  they  would  have  had  if  the  contract  had  been  one  of  service 

^//\       or  agency.     Lord  Selbome  said  (p.  660) :  "  The  case,  therefore,  in 

RoBEBTs     ™y  opinion,  depends  upon  the  question  whether  the  relation  of 

Ahern       Piaster  and  servant,  or  of  principal  and  agent,  existed  between  the 

Crown  and  these  respondents  during  the  process  of  the  manufacture 

of  the  breech  action  in  question,  and  for  the  purposes  of  that 
manufacture :  and  this  question  must,  in  my  opinion,  be  decided 
by  a  strict  and  accurate  application  of  legal  principles  to  this 
particular  contract,  exactly  in  the  same  manner  as  if  any  private 
person,  and  not  a  public  department,  had  contracted  with  the 
respondents  in  the  terms  of  the  documents  before  us  for  the 
supply  of  these  arms. 

"  I  cannot  doubt  as  to  the  answer  to  be  given  to  the  question 
when  that  test  is  applied.  There  is  clearly  no  contract  of  hiring 
and  service,  and  I  am  equally  clear  that  any  private  persons  who 
entered  into  such  a  contract  would  not  have  been  liable  for  the 
acts  of  the  defendants  during  the  process  of  manufacture,  as  a 
principal  is  liable  for  the  acts  of  his  agent.  It  is  not  like  the  case 
of  a  railway  contractor  who  executes  work  which  the  company 
•itself  is  bound  by  law  to  execute,  and  which  can  only  be  executed 
by  the  directors,  or  by  some  person  acting  by  their  authority,  and 
entitled  on  their  behalf  to  exercise  the  powers  vested  in  them  by 
the  legislature." 

Applying  the  same  principle  to  the  present  case,  it  appears  to 
us  that  the  relation  of  principal  and  agent  existed  between  the 
Commonwealth  Government  and  Appleby  and  his  servants,  in 
the  discharge  of  the  duties  in  question,  and  that  the  mode  of  their 
remuneration  and  the  terms  of  their  employment  are  immaterial 
When  an  act  unlawful  at  common  law  is  made  lawful  by  Statute, 
it  is  clear  that  the  authorization  extends  to  the  protection  of  all 
persons  and  agencies  employed  in  doing  the  act,  and  it  is 
immaterial  whether  the  persons  are  so  employed  under  a  contract 
or  stand  in  the  direct  relationship  of  servants  to  the  persons  who 
have  the  statutory  authority.  Of  this  rule,  Newton  v.  EUis,  5 
E.  &  B.,  115  ;  24  L.J.Q.B.,  337,  affords  a  good  illustration.  Nor 
can  it  make  any  difference  whether  the  act  in  question  is  one 
which,  being  unlawful  at  common  law,  is  made  lawful  by  Statute, 
or  is  one  which,  being  lawful  at  common  law,  is  not  made  unlawful 
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by  any  Statute.  The  case  of  Black  v.  Christchurch  Finance  Co., 
(1894)  A.C.,  48,  is  authority,  if  authority  be  needed,  for  the  pro- 
position that  the  liability  of  the  principal  for  the  acts  of  his  agent 
is  not  excluded  by  the  fact  that  the  agent  is  a  contractor,  or  him- 
self works  by  sub-agents.  The  terms  of  the  employment  must 
be  the  subject  of  inquiry  to  the  extent  of  ascertaining  that  the 
relation  of  service  or  agency  exists  in  fact,  but  in  our  judgment 
the  Executive  Government  cannot  be  controlled  either  in  its  choice 
of  agents  or  in  the  form  of  their  appointment  or  mode  of  their 
remuneration.  Nor,  in  our  judgment,  is  it  material  whether  the 
appointed  agent  does  the  work  with  his  own  hands,  or  through 
the  medium  of  his  servant.  For  these  reasons  we  think  that  the 
appeal  must  be  allowed. 

Appeal  allowed  with  coats. 


H.  C.  OF  A. 
1904. 

Roberts 

V. 

Ahebn. 


Solicitor,  for  appellant,  Powers,  Commonwealth  Crown  Solicitor. 
Solicitor,  for  respondent,  Pyman,  Melbourne. 
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A  devise  of  real  property  to   "the  Reverend  D.   O'K.     .     .     . 

Priest,"  with  a  direction  to  seU  and  expend  the  moneys  derived  from  the  sale         

thereof  "in  and  towards  Church  or  Convent  purposes  at  C.  or  for  any  other    Griffith, C.J. , 

Hartou  and 
parpoee  or  purposes  that  in  his  discretion  he  may  think  best  "  :  O'Connor,  J  J. 
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1904. 

Sydney, 
Parish  •^«««»  27,  28. 


r. 
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H.  C.   OF  A.  Hddf  Dot  to  be  a  good  gift  for  charitable  purposes,  but  void  for  uncertainty. 

^^'  Decision  of  ^.  H.  Simpson,  C.J.  in  Equity,  (18th  April,  1904),  affirmed. 

General*for      -A-PPEAL  from  the  decision  oi  A.  H.  Simpson,  C.J.  in  Equity  of 

New  South  the  Supreme  Court  of  New  South  Wales. 
Wales 

The, testatrix,  Johannah  Mary  Brown,  by  her  will,  dated  29th 

May,  1903,  made  the  following  dispositions  : — "  I  give  devise  and 
bequeath  to  the  Reverend  Denis  O'Kennedy  of  Cowi-a  in  the  said 
State  "  (New  South  Wales)  "  Parish  Priest  of  Cowra  aforesaid  all 
my  real  property  "  (consisting  of  various  portions  described  in 
detail),  "  and  I  direct  the  said  Denis  0*Kennedy  to  sell  and  dispose 
of  the  whole  of  the  said  land  or  any  portion  of  the  same  whenever 
he  thinks  proper  and  convey  the  same  to  the  purchavSer  or  pur- 
chasers thereof  and  to  expend  the  moneys  derived  from  such  sale 
or  sales  in  and  towards  Church  or  Convent  purposes  at  Cowra 
aforesaid  or  for  any  other  purpose  or  purposes  that  in  his  dij^- 
cretion  he  may  think  best ;  I  also  give  and  devise  to  the  said 
Reverend  Denis  O'Kennedy  for  his  own  absolute  use  and  benetit 
all  my  personal  property  of  every  kind  and  description  together 
with  all  the  ready  money  which  I  may  be  possesvsed  of  at  the 
time  of  my  dearth  in  the  Bank  of  New  South  Wales  whether  on 
fixed  deposits  or  running  account  or  elsewhere  and  I  hereby 
appoint  the  Reverend  Denis  O'Kennedy  sole  executor  of  this  my 
last  will  and  testament,  &c." 

The  testatrix  died  on  5th  July,  1903.  Probate  of  her  will  was, 
on  31st  July,  granted  to  the  respondent,  Denis  O'Kennedy,  the 
executor  named  in  the  will,  who  sold  the  real  property  for  the 
purpose  of  expending  the  proceeds  in  accordance  with  the  direc- 
tions contained  in  the  will.  Thereupon  the  respondents,  other  than 
Hogan  and  O'Kennedy,  brought  a  suit  in  Equity  against  the 
Attorney-General,  as  representing  the  public,  and  the  other  re- 
spondents, in  which  they  sought  to  restrain  O'Kennedy  from 
disposing  of  the  purchase-money  above  mentioned  in  any  way  to 
their  prejudice,  and  claimed  that  the  direction  in  the  will  as  to 
the  expenditure  of  the  moneys  to  be  derived  from  the  sale  of  the 
land  referred  to  in  the  will  was  void,  and  that  O'Kennedy,  as 
executor  of  the  will,  held  the  land  until  sold,  and  the  money 
arising  therefrom  after  sale,  in  trust  for  them  and  the  other 
next-of-kin  of  the  testatrix. 
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These  questions  of  law  were,  by  the  order  of  the  Court,  set  H-  C.  of  A. 
down  for  argument,  and  on  18th  April,  1904,  A.  H.  Simp807i,  ' 

C.J.  in  Equity,  after  hearing  argument,  declared  that  the  direction    attornby- 
in  the  will  as  to  the  expenditure  of  moneys  to  be  derived  from  ^J^"^  '^ 
the  sale  of  the  lands  was  void,  and  that  O'Kennedy,  as  executor.       Walks 
held  the  lands  and  the  proceeds  of  the  sale  thereof  in  trust  for  the    Metgalfb 
next-of-kin.     By  the  deci-ee  the  question  of  the  costs  of  all  parties  ^^°  othebs. 
was  reserved  in  the  event  of  an  appeal. 

From  this  decision  the  Attorney-General  appealed,  on  the 
ground  that  the  directions  in  the  will  affecting  the  moneys  to 
be  derived  from  the  sale  of  the  lands  created  a  valid  charitable 
trust,  and  that  the  moneys  in  question  should  be  applied  and 
devoted  to  charitable  purposes. 

Gordon,  K.C.,  and  Maughan,  for  the  appellant.  The  direction 
creates  a  valid  charitable  trust,  within  the  definition  and  rules 
stated  in  Jannan  an  Wills,  5th  ed.,  vol.  I.,  pp.  I7f3, 174.  It  must 
be  conceded  that  the  direction  is  void  if  the  effect  of  the  general 
wordvS  is  that  a  discretion  is  'left  in  the  trustee  to  travel  in  any 
direction  he  pleases  outside  charitable  objects ;  Anderson  v. 
Anderson,  (1895)  1  Q.B.,  749.  This  is  a  case  for  the  application 
of  the  doctrine  ejusdem  generis.  The  testatrix  has  mentioned 
certain  specific  charitable  objects,  and  the  "  other  purposes " 
must  be  of  the  same  kind.  In  all  the  cases  in  which  such 
directions  have  been  held  void,  the  specific  words  exhausted 
the  genus  of  charitable  purposes,  and,  therefore,  the  "  other 
purposes"  necessarily  fell  outside  the  genus;  Beale  on  Legal 
Interpretation,  p.  32.  In  the  present  case  the  specific  words  do 
not  exhaust  the  genus.  There  is  a  clear  distinction  between  a 
gift  to  charitable  and  other  purposes,  and  one  to  certain  specified 
charitable  objects  and  other  purposes.  In  the  former  there  can  be 
no  application  of  the  rule  of  ejusdem  generis,  because  the  "  other 
purposes"  are  necessarily  non-charitable,  whereas  m  the  latter 
the  rule  may,  in  proper  cases,  be  applied,  because  the  "other 
purposes"  include  other  charitable  purposes.  Here  the  words 
"  other  purposes "  cannot  have  their  full  ordinary  meaning, 
because  a  trust  is  intended.  The  executor  cannot  apply  the 
money  to  his  own  benefit ;   otherwise   the  subsequent  gift  of 
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H.  C.  OF  A.  personalty  for  the  executor's  own  benefit  would  be  meaningless. 
1904.        r^Yiis  distinguishes  it  from  In  re  Harbison,  (1902)  1  Ir.  Rep.,  103. 

Attorney-    A.S  some  meaning  other  than  the  ordinary  one  is  to  be  given  to 

^Ew^SouT^^  these  words,  the  Court  should  gather  the  intention  of  the  testatrix 

Walks      from  the  rast  of  the  will.      The  general  tenor  shows  that  the 

Metcalfe  intention  was  that  this  fund  should  be  applied  to  charitable  pur- 
0THER8.  p^gg  only,  and  that  the  discretion  of  the  trustee  is  limited  to  such 
purposes.  The  gift  is  to  the  executor  as  Parish  Priest,  and  the 
only  objects  specified  are  religious,  and,  therefore,  charitable ;  h 
re  White,  (1893)  2  Ch.,  41.  The  indefiniteness  will  not  make  the 
gift  bad ;  the  discretion  may  be  absolute  within  a  limited  area. 
The  words  in  Pocock  v.  Attomey-Oeneral,  3  Ch.  D.,  342,  "to be 
distributed  by  my  executors  at  their  discretion,"  were  quite  as 
indefinite,  yet  the  gift  was  held  valid.  In  Ellis  v.  Selby,  7  Sim., 
352,  the  words  were  "  charitable  or  other  purposes,"  which 
allowed  the  fund  to  be  applied  to  non-charitable  purposes  at  the 
discretion  of  the  trustees.  In  Kendall  v.  Granger,  5  Beav.,  300. 
the  words  "  encouraging  undertakings  of  general  utility  "  included 
non-charitable  purposes.  In  MacDuff  v.  MacDuf,  In  re  MacDuf. 
(1896)  2  Ch.,  451,  the  general  words  included  "philanthropic 
purposes,"  which,  the  Court  held,  were  not  necesvsarily  charitable. 
In  Dolan  v.  Macdemiot,  L.R.,  5  Eq.,  60 ;  3  Ch.,  676,  tlie  word.s, 
"  such  charities  and  other  public  purposes  as  lawfully  might  be 
in  the  parish  of  T. "  were  held  to  create  a  good  charitable  gift. 
This  being  a  case  where  charities  will  be  benefited,  the  Court 
should  put  a  more  liberal  construction  upon  the  terms  of  the  will 
in  the  direction  of  carrying  out  the  intention  of  the  testatrix, 
than  if  it  were  a  case  of  a  bequest  to  individuals. 

This  was  a  proper  question  for  the  Attorney-General  to  bring 
before  the  Court,  and  the  Judge  below  practically  suggested  an 
appeal.  The  Attorney-General  merely  intervenes  in  the  interes«t 
of  public  charities ;  and  should,  even  if  unsuccessful,  have  his  cost'? 
out  of  the  estate.  It  is  a  matter  for  the  discretion  of  the  Court 
whether  he  should  get  his  costs ;  Attomey-Oeneral  v.  Corporaiion 
of  London,  12  Beav.,  171. 

Lingen  and  Mann,  for  the  respondents  other  than  Denis 
O'Kennedy.    The  words  of  the  will  must  be  read  in  their  ordinary 
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sense.    If  there  is  no  clearly  expressed  direction,  the  Court  cannot   A-  C-  ^^  ^* 
look  at  the  general  tenor  to  see  what  the  testatrix  is  "  driving  at " ;       ^^\ 
Hunter  v.  Attorney-General,  (1899)  A.C.,  309.     If  the  words  used    attornky- 
include  non-charitable  purposes  in  their  natural  meaning,  a  general  newSocth^ 
flavour  of  charitable  intention  will  not  avail  to  restrict  the  meaning      Wales 
to  charitable  purposes.     The  use  of  such  descriptive  words  as    Metcalpk 

"  Parish  Priest "  is  not  sufficient  to  enable  the  Court  to  assume        

that  the  intention  was  charitable;  Jarman  crti  Wills,  5th  ed., 
pp.  170,  171 ;  DonneUan  v.  O'Neill,  5  Ir.  Rep.  (Eq.),  523,  cited  in 
Theobald  on  Wills,  5th  ed.,  pp.  333,  351.  "  Convent  purposes  " 
are  not  necessarily  charitable,  because  in  some  convents  the  objects 
are  altruistic,  in  others  not.  The  words  used  in  this  will  give  the 
trustee  an  absolutely  free  hand.  Therefore,  in  accordance  with 
the  rule  of  construction  stated  by  Lord  Cairns,  L.C.,  in  Dolan  v. 
Macdennot,  L.R.,  3  Ch.,  676,  at  p.  678,  that  must  be  adopted  as 
the  intention  of  the  testatrix.  The  gift  is  therefore  void,  because 
the  "  other  purposes  "  include  purposes  not  charitable.  [He  cited 
also  Wilkinson  v.  Lindgren,  L,R.,  5  Ch.,  570 ;  Jarman  on  Wills, 
5th  ed.,  p.  174.] 

This  is  not  a  case  for  departing  from  the  general  rule  that  the 
Attorney-General  does  not  get  his  costs.  In  A.-G.  v.  Corporation 
of  London,  12  Beav.,  171,  the  Attorney-General  had  succeeded. 
Mayor  of  Glo'ster  v.  Wood,  3  Hare,  149,  cited  in  DanielVs  Ch, 
Prac,  5th  ed.,  p.  1,337,  laid  down  the  rule  that  when  the  Attorney- 
General  fails  he  does  not  get  his  costs.  In  that  case  he  appeared 
as  defendant  unsuccessfully.  (See  also  Morgan  and  Wurtzhurg 
m  Costs,  pp.  337,  338). 

[Griffith,  C.J. — As  a  general  rule,  where  a  person  makes  a 
claim  against  an  estate  and  fails,  he  ought  not  to  get  his  casts  out 
of  the  estate.] 

The  only  exception  is  in  the  case  of  administi-ation  suits,  where 
the  executor  could  not  pay  out  funds  without  the  decision  of  the 
Court  In  such  cases  the  plaintiff  enables  the  Court  to  administer. 
In  the  case  of  the  Attorney-General  the  only  exceptions  are  where 
he  appears  for  a  charity  as  plaintiff,  and  succeeds,  or  for  a  defend- 
ant charity,  and  fails.  The  respondents  should  be  awarded  costs 
out  of  the  estate  generally,  because  the  difficulty  was  caused  by 
the  testatrix ;  Inre  MacDuff\  MacDufv.  MacDuff  {siqyra). 


AND  OTHERS. 
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H.  a  OF  A.       Sheppardy  for  the  respondent  O'Kennedy.     The  costs  should 

^^_\       come  out  of  the  fund  in  dispute,  not  out  of  the  estate  generally ; 

Attorney-    Patching  v.  Barnett,  51  L.  J.  (Ch.),  74,  followed  in  In  re  Middleton, 

General  for  tq  a^v.    "n    kko 
New  South    ^"^  '-'"•  ^'*  ^^'^• 
Wales 

V. 

Metcalfe        Ling&iiy  in  reply.     On  a  question  of  construction  costs  should 
come  out  of  the  estate. 

Gordon,  K.C.,  in  reply,  referred  to  Morgan  and  Wurtzburg  on 
Costs,  p.  165 ;  Dolan  v.  Macdemiot  (supra) ;  Prendergast  v. 
Prendergast,  3  H.L.C.,  195;  Maxwell  v.  Maxwell,  L.R.,  4  H.L, 
506. 

Griffith,  C.J.  The  question  that  arises  in  this  case  is  entirely 
one  of  construction  of  a  will  made  by  a  widow.  The  material 
words  are  as  follows :  [His  Honor  then  read  the  material  portion 
of  the  will  as  reported  above,  and  proceeded.] 

It  was  conceded  that,  the  gift  of  the  land,  with  directions  to  sell 
and  dispose  of  the  same,  and  to  expend  the  moneys  derived  from 
the  sale  upon  certain  specific  objects,  being  followed  by  a  gift  of  all 
the  personal  property  to  the  same  person  for  his  own  use  and 
benefit,  there  was  sufficient  to  show  that  with  respect  to  the  land 
a  trust  was  created  to  carry  out  the  objects  specified.  The  question 
arises  upon  the  words  "  to  expend  the  moneys  derived  from  such 
sale  or  sales  in  and  towards  Church  or  convent  purposes  at  Cowra 
aforesaid,  or  for  any  other  purpose  or  purposes  that  in  his  discretion 
he  may  think  best"  ;  whether  those  words  create  a  good  and  valid 
gift  for  charitable  purposes.  The  plaintiffs  represent  the  next-of- 
kin,  who  claim  that,  the  real  property  being  given  upon  limitations 
and  for  objects  uncertain,  there  is  an  intestacy  a«  to  that  property, 
and  that  the  executor  therefore  holds  it  in  trust  to  be  distributed 
amongst  them  and  the  other  next-of-kin.  The  Attorney-General 
has  intervened,  and  claims  that  there  has  been  a  good  charitable 
devise  of  the  real  property  under  the  will.  It  is  not  disputed 
that  if  property  is  given  upon  trust  to  be  expended  on  charitable 
or  other  purposes,  and  it  is  left  wholly  to  the  discretion  of  the 
trustee  to  decide  what  those  other  purposes  shall  be,  the  gift 
fails.     The   question,  therefore,  is  whether  these  words  "  other 
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purposes  "  in  the  will  are  to  be  read  literally,  or  are  to  be  qualified  H.  C.  op  a. 
by  the  interpolation  of  some  such  word  as  "like"  or  "religious,"  so 
as  to  restrict  them  to  purposes  of  a  character  similar  to  those  attoeney- 
actually  specified,  as  if  the  words  had  been  "  for  other  like  pur-  ^nkw^'soutT 
poses,"  or  "  for  other  religious  purposes."  At  one  time,  no  Wales 
doubt,  the  rule  of  ejnadem  generis  was  somewhat  liberally  Metcalfe 
appUed,  so  as  to  construe  general  words  as  being  cut  down  by  the 
use  of  antecedent  specific  words.  But  in  the  more  modem  cases, 
such  as  Anderson  v.  Anderson,  (1895)  1  Q.B.,  749,  and  others  of 
the  same  class,  there  has  been  a  contrary  tendency,  and  in  general 
the  rule  has  been  adopted  of  giving  the  words  their  natural  con- 
struction. Looking  at  these  words  simply  as  they  stand,  we  ask 
ourselvas  :  What  conclusion  would  an  ordinary  person  come  to  as 
to  the  intention  of  the  testatrix,  upon  reading  the  words  "  to 
expend  the  moneys  ...  in  and  towards  Church  or  convent 
purposes  at  Cowra  ...  or  for  any  other  purpose  or  purposes 
that  in  his  discretion  he  may  think  best  ? "  Surely  the  natural 
idea  suggested  by  those  words  is  that  the  testatrix  had  absolute 
confidence  in  the  Reverend  Father  O'Kennedy,  and  wished  to 
entrust  him  with  the  disposition  of  this  fund,  to  apply  it  in  what- 
ever  way  might  seem  to  him  proper.  In  In  re  MacDuff\  Mac- 
Duffy.  MacDuff,  (1896)  2  Ch.,  451,  Lindley,  L.J.,  said  (p.  467): 
"  Now,  turning  to  this  particular  case,  can  we  fairly  get  out  of 
these  words  any  direction  that  this  £10,000  is  to  be  applied,  and 
applied  only,  to  such  purposes  as  the  law  can  say  are  charitable  ? 
My  answer  is  'No,  the  words  are  too  general,  and  too  indefinite.'" 
Xor  can  we  see  in  this  will  any  implied  direction  that  the  fimd 
in  question  is  to  be  applied  to  charitable  purposes  only.  It  cannot, 
therefore,  be  held  that  there  is  a  good  gift  of  the  real  property  for 
charitable  purposes.  The  purposes  are  not  sufficiently  indicated, 
the  words  used  being  too  general  and  indefinite,  and  the  gift 
therefore  fails.  I  should  not  have  said  so  much  but  for  respect 
for  the  learned  counsel  who  argued  the  matter,  and  for  the  public 
who  appeared  by  the  Attorney-General.  Otherwise  we  should 
have  been  quite  content  to  rely  upon  the  judgment  of  the  learned 
Judge  in  the  Court  below,  and  the  reasons  given  by  him,  in  which 
we  entirely  concur,  except,  perhaps,  as  to  his  suggestion  "  that 
different  minds  might  come  to  a  different  conclusion  in  this 
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H.  C.  OP  A.   matter."     In  that  we  do  not  quite  agree  with  him.     We  think  that 
^ '        there  is  only  one  possible  construction  to  be  put  upon  the  words  of 

Attornky-    ^he  will. 

^ew^SoutbT  "^^  ^  ^^^  costs,  this  being  the  only  point  at  issue  in  the  suit,  the 
Wales  question  arises  whether  the  costs  of  the  unsuccessful  parties  should 
Metcalfk  come  out  of  the  fund.  No  doubt  there  is  a  general  rule  that,  if 
OTHERS.  ^^  appellant  is  unsuccessful,  priTnd  facie  he  must  pay  his  own 
costs,  and  there  is  also  the  rule  that,  generally  speaking,  an 
unsuccessful  defendant  does  not  get  his  costs.  But  to  this  rule 
there  are  exceptions ;  for  instance,  in  a  case  where  the  costs  are 
incurred  in  a  proceeding  which  is  proper  and  incidental  to  the 
administration  of  the  estate.  The  question,  therefore,  is,  Was  this 
proceeding  proper  and  incidental  to  the  administration  ?  Now,  it 
is  clear  that  the  learned  Judge  below  suggested  an  appeal. 
Moreover,  this  may  be  fairly  said  that,  as  by  the  failure  of  this 
gift  the  next-of-kin  have  become  entitled  to  property  which  would 
not  otherwise  have  come  to  them,  and  was  not  intended  by  the 
testatrix  to  come  to  them,  it  is  to  them  somewhat  in  the  nature  of 
a  windfall.  To  order  that  these  costs  should  come  out  of  the 
estate  would,  in  effect,  having  regard  to  the  terms  of  the  will,  be 
to  order  them  to  be  paid  by  the  executor  out  of  his  own  pocket, 
which  would  be  manifestly  unfair.  We  think,  on  the  whole,  that 
the  costs  of  the  appellant  and  of  the  respondent  executor  should 
come  out  of  the  proceeds  of  the  land.  These  matters  were 
expressly  left  open  by  the  learned  Judge  below.  In  other  respects 
the  decision  will  be  affirmed. 

Jitdgment  vamed  by  directing  that  the  costs 
of  the  Attorney-General  liere  and  below 
and  the  respondent  0' Kennedy* s  costs  of 
tlie  appeal  he  jxiid  out  of  the  proceeds  of 
the  land. 

Judgnienty  so  varied,  affirmed. 

Solicitor,  for  the  appellant,  The  Grown  Solicitor  of  New  South 
Wales. 

Solicitor,  for  the  respondents  other  than  Denis  O'Kennedy, 
D.  T.  Gilcreest,  by  Russell  &  Russell, 

Solicitor,  for  the  respondent  Denis  O'Kennedy,  Curtiss  &  Barry, 
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NOLAN Appellant; 

Defendant, 

AND 

CLIFFORD Respondent; 

Plaintiff. 

ON  appeal  from  the  supreme  court  of 

NEW    south    wales. 

Crimes  Act  (1900,  No.  40)  aec,  S52—A7Te8t—Poiver  of  constable  to  arrest  withottt    fl,  c.  OF  A. 

\carrant—  ^^  Such  crime  " — Offence  under  sec.  47  of  Impounding  Act  (1898,  No.  1904. 

6) — CoTMiruction  of  StfUutta— -Consolidating   Acts^Interiocutory  judgment—        '"'^    ' 

Appeal  loithouJt  leave— Point  not  taken  in  Court  below.  oYDNET, 

June  22,  23, 
The  law  as  to  the  power  of  constables  to  arrest  without  warrant  has  not    24,  27,  29. 

been  altered  by  sec.  352  of  the  Crimes  Act,  19(X).  

Griffith  C.J., 
Sab-sec.  (2)  (a)  of  that  section  does  not  authorize  a  constable  to  apprehend    ^Barton  and^ 

without  warrant  a  person  whom  he,  with  reasonable  cause,  suspects  of  having 

committed  an  offence  which  is  not  %n  indictable  offence. 

Semble,  notwithstanding  sec.  47  of  the  Impounding  Act^  1898,  "  rescue  *' 
remains  a  misdemeanour  at  common  law. 

In  dealing  with  a  consolidating  Statute  the  (Dourt  will  consider  the  pre- 
existing law,  and,  if  the  Statute  is  one  affecting  the  liberty  of  the  subject,  will  not 
conatrue  it  as  amending  the  Statutes  consolidated,  or  as  altering  the  common  law, 
unless  the  intention  of  the  legislature  to  make  such  a  change  in  the  law  is  shown 
by  clear  words. 

Queere,  whether  an  order  of  the  Supreme  Court  refusing  to  grant  a  Rule 
Xisi  for  a  New  Trial  on  certain  grounds,  but  granting  it  on  others,  is,  quoad  the 
refusal,  an  interlocutory  judgment. 

Where  a  defendant  obtained  a  verdict,  the  Judge  having  directed  the  jury 
in  his  favour  on  a  certain  ground,  and  the  verdict  was  subsequently  set  aside  and 
a  neii7  trial  granted  by  the  Supreme  Court,  he  was  allowed,  on  the  hearing  of  his 
appeal  from  the  judgment  of  the  Supreme  Court,  to  support  the  original  direction 
of  the  Judge,  upon  a  ground  not  taken  at  the  trial  or  before  the  Supreme  Court. 

Order  of  the  Supreme  Court  (16th  Feb.,  1904),  affirmed. 

Appeal  from  an  order  of  the  Supreme  Court  refusing  to  grant 
a  Rule  Nisi  for  a  new  trial  on  certain  grounds. 
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H.  C.  OF  A.       The  following  statements  of  the  facts  and  proceedings  is  taken 
from  the  judgment  of  Gh*iffith,  C.J. : — 
Nolan  This  was  an  action  brought  by  the  respondent  against  the  appel- 

Clifford     ^^^*''  ^^^  ^®  ^  police  constable,  for  assault  and  false  imprisonment 

The  defendant  pleaded  not  guilty,  by  Statute,  and  his  justification 

was  that  he  had  arrested  the  plaintiff  on  reasonable  suspicion  of 
having  committed  an  oflfence  against  sec.  47  of  the  iTrvpounxdi'n/g 
Act,  1898  (a).     At  the  first  trial  of  the  action,  before  Privg,  J., 
that  learned  Judge  directed  the  jury  that  if  the  defendant  had 
reasonable  cause  to  suspect  that  the  plaintiff  had  committed  the 
alleged  offence,  which  he  treated  as  an  offence  punishable  on  sum- 
mary conviction,  the  defendant  should  have  a  verdict.     The  jury 
found  for  the  defendant     The  plaintiff  then  applied  for  a  new  trial 
on  the  ground  of  misdirection,  and  the  Supreme  Court  held  (in  a 
judgment  reported  as  Clifford  v.  Nolan,  (1903)  3  S.R.  (N.S.W.), 
504),  that  the  learned  Judge  was  wrong,  and  that  the  defendant 
was  not  justified  in  arresting  without  a  warrant  a  person  whom 
he  suspected,  on  reasonable  grounds,   of  having  committed  an 
offence  punishable  on  summary  conviction.     The  question  whether 
the  offence  was  a  misdemeanour  was  not  taken  at  the  trial,  or 
argued  before  the  Supreme  Court.     A  new  trial  was  had,  which, 
in  view  of  the  decision  of  the  Full  Court,  was  practically  only  a 
matter   of  assessment   of  damages.      The  plaintiff   obtained  a 
verdict  for  £350.     The  defendant  then  moved  tor  a  Rule  Nisi  for 
a  new  trial,  and  raised  the  same  point,  and  also  others  which 
had   not  been   raised   formerly,  and   the  Full   Court,   on    16th 
February,  1904,  following  their  former  decision  on  the  first  point, 
refused  the  rule  on  that  ground.     A  rule  was  granted  on  other 
grounds,  and  at  the  date  of  the  appeal  it  had  not  been  disposed 
of.     The  defendant  now,  without  leave,  appealed  from  the  order 
of  the  Full  Court  refusing  to  grant  a  Rule  Nisi  on  the   first 
ground. 

Sir  Jviian  ScdomoiiSy  K.C.,  (with  him,  Wise,  K.C.,  and  Boyce\, 
for  the  appellant. 

(a)  47.  Every  person  who  rescues  or  incites  or  assists  any  other  person  in  rescuing 
any  animals  lawfully  impounded,  or  seized  for  the  purpose  of  being  impounded, 
shall  be  liable  in  any  competent  Court  to  all  costs  and  damages  lawfully  charge- 
able thereupon  and  also  to  a  penalty  not  exceeding  twenty  pounds. 
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Mocatta,  (with  him  Mitchell),  for  the  respondent,  by  way  of  H.  C.  of  a. 
preliminary   objection    submitted    that,   upon   certain    grounds         *   * 
appearing  in  a  notice  of  motion  filed,  the  appeal  should  be  struck      Nolan 
out ;  (1)  that  the  notice  of  appeal  had  been  given  without  leave    Clifford 

of  the  Court  in  a  case  in  which  there  was  no  appeal  as  of  right,       

the  judgment  appealed  from  not  being  a  final,  but  an  interlocutory 
judgment,  and  the  amount  involved  being  under  the  appeal- 
able amount ;  (2)  that  the  appellant,  by  his  laches,  and  acquies- 
cence in  the  first  judgment  of  the  Supreme  Court  on  this  point, 
had  precluded  himself  from  raising  it  now. 

Taking  the  second  ground  first,  judgment  was  delivered  by  the 
Supi-eme  Court  twelve  months  ago,  at  a  time  when  the  appellant 
could  have  appealed  to  the  Privy  Council.  So  far  from  appealing, 
he  acquiesced  in  the  judgment  of  the  Court,  and  applied  for 
leave  to  pay  money  into  Court.  Then,  although  he  could  have 
appealed  to  the  High  Court,  he  allowed  the  case  to  go  to  trial  a 
second  time.  No  reference  was  made  to  this  point  at  the  second 
trial,  nor  was  any  evidence  gi\^en  that  would  enable  the  point  to 
be  raised. 

[Griffith,  C.J. — On  an  appeal  from  a  final  judgment,  all 
points  raised  in  the  course  of  the  ca*se  are  open  to  the  unsuccessful 
party.  If  a  point  is  decided  against  him  on  an  interlocutory 
application,  there  is  no  need  for  him  to  keep  on  raising  it  He 
referred  to  Maharajah  Moheshur  Sing  v.  Bengal  OovemTnent 
(1859),  7  Moo.  Ind.  Ap.,  283,  at  p.  302.] 

A  litigant  is  entitled  to  know  when  the  ligitation  is  at  an  end, 
and  if  the  other  party  takes  a  step  which  leads  him  to  believe 
that  the  appeal  has  been  abandoned,  and  to  incur  heavy  costs  in 
that  belief,  the  appeal  cannot  be  revived;  Walker  v.  Walker,  (1903) 
A.C.,  170.  By  the  application  for  leave  to  pay  money  into  Court, 
the  appeal  has  been  perempted;  Loughnan  v.  Haji  Joo8ub  BhuUa- 
dina,  7  Moo.  P.C.,  372;  The  Ship  Clifton,  3  Knapp,  375. 

[Wise,  K.C.,  referred  to  Campbell  v.  Commercial  Bank,  2 
N.S.W.L.R  375.] 

[Griffith,  C.J. — How  can  it  be  contended  that  what  happened 
in  October,  1903,  can  perempt  an  appeal  the  right  to  which  first 
arose  in  February,  1904  ?] 


^ L 
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H.  C.  OF  A.       The  appellant,  not  having  taken  the  point  at  the  second  trial, 
^^/^       was  not  entitled  to  take  it  in  the  memorandum  for  a  Rule  Nisi. 
Nolan  [GRIFFITH,  C.J. — The  second  trial  was  merely  for  the  assess- 

Clifford.     ment  of  damages,  and  consequently  the  point  could  not  have 
arisen.] 

As  to  the  other  ground  of  the  notice  of  motion,  this  is  not  a 
final  judgment ;  Collins  v.  Vestry  of  Paddimgtwi,  5  Q.B.D.,  368. 

[Griffith,  C.J. — If  the  Rule  Nisi  had  been  refused  altogether, 
it  would  clearly  have  been  a  final  judgment.  The  only  diflSculty 
that  arises  is  by  reason  of  the  Supreme  Court  having  granted  a 
Rule  Nisi  on  some  grounds,  and  refused  it  on  others.] 

Even  if  it  is  a  final  judgment,  it  does  not  involve  the  appealable 
amount.  The  appellant  has  moved  the  Full  Court  to  have  the 
damages  reduced,  and  a  rule  has  been  granted.  On  the  new  trial, 
if  granted,  the  jury  may  find  for  less  than  £300. 

[Griffith,  C.J. — Primd  fcuyie  £1000,  the  amount  claimed,  is  in 
question. 

O'Connor,  J. — How  can  the  plaintiff  be  heard  to  say  that  less 
than  £300  is  involved,  when  he  is  claiming  £1000  ?] 

It  is  the  amount  recovered,  not  the  amount  claimed,  that  decides 
that  question. 

[Sir  Julian  Salomons,  K.C.,  referred  to  Bozson  v.  Altriiicham 
Urban  District  Council,  (1903)  1  K.B.,  547;  and  also  to  Xil- 
whadub  Doss  v.  Bishurriber  Doss,  13  Moo.  Ind.  App.,  85.] 

Per  Curiam.  We  are  of  opinion  that,  whether  the  judgment 
in  question  is  final  or  interlocutory,  we  ought  to  hear  the  appeal. 
Even  if  we  allowed  this  objection,  we  should  grant  special  leave 
to  appeal  immediately. 

It  was  agreed  that  the  costs  of  the  motion  should  be  costs  of 
the  appeal. 

Sir  Julian  Scdomons,  K.C.,  for  the  appellant.  The  question  is 
whether  a  constable,  acting  bond  fide,  may  arrest,  without  a 
warrant,  a  person  whom  he  suspects,  on  reasonable  grounds,  of 
having  committed  a  misdemeanour.  "  Rescue,"  the  oflTence  made 
punishable  summarily  by  sec.  47  of  the  Impounding  Act,  1898,  is 
also  a  misdemeanour  at  common  law.     The  words  "  such  crime  " 
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in  sec  352  (2)  of  the  Crimes  Act,  1900  (6),  refer  to  all  the  offences   H.  0.  of  A- 

1904 

mentioned  in  sec.  352  (1)  (a)  and  (6),  and  not  only  to  the  last 


antecedent  "  felony."  The  word  "  crime "  is  large  enough  to 
cover  them  all,  and  grammatically  it  should  be  taken  to  refer  to 
them  all.  It  is  used  in  the  Act  to  include  both  felonies  and 
misdemeanours.  The  only  distinction  between  these  two  classes 
of  offences  is  that  felonies  are  offences  punishable  by  death  or 
penal  servitude  (sec.  9),  and  misdemeanours  are  those  punishable 
by  imprisonment  with  or  without  hard  labour  or  whipping,  or 
fine  (sec.  10).  Under  the  Act  some  offences  are  included  in  both 
classes.  The  words  "  crime  "  and  "  offence  "  are  used  interchange- 
ably to  mean  either  felonies,  misdemeanours,  or  other  offences, 
not  as  belonging  specially  to  one  or  the  other  class  of  offence. 
This  part  of  the  section  is  taken  from  sec.  429  of  the  CHminal 
Law  Amendment  Act  of  1883,  46  Vict  No.  17  (c).     The  learned 


(6)  352.  (I)  Any  conBtable  or  other  person  may  without  warrant  apprehend, 

(a)  Any  person  in  the  act  of  committing,  or  immediately  after  having  com- 
mitted, an  offence  punishable,  whether  by  indictment,  or  on  summary 
conviction,  under  any  Act, 

(b)  any  person  who  has  committed  a  felony  for  which  he  has  not  been  tried, 
and  take  him  and  any  property  found  upon  him,  before  a  justice  to  be  dealt  with 
according  to  law. 

(2)  Any  constable  may  without  warrant  apprehend 

(a)  Any  person  whom  he,  with  reasonable  cause,  suspects  of  having  com- 
mitted  any  such  crime, 

(b)  any  person  lying,  or  loitering,  in  any  highway,  yard,  or  other  place 

during  the  night,  whom,  he,  with  reasonable  cause  suspects  of  being 

about  to  commit  any  felony, 
and  t&ke  him,  and  any  property  found  upon  him,  before  a  justice  to  be  dealt  with 
according  to  law. 

(3)  Any  constable  may,  although  the  warrant  is  not  at  the  time  in  his  pos- 
aettion,  apprehend  any  person  for  whose  apprehension  for  a  misdemeanour,  or  an 
offence  punishable  as  a  misdemeanour,  a  warrant  has  been  issued,  and  take  him, 
and  any  property  found  upon  him  before  a  justice  to  be  dealt  with  according  to 
law. 

{c)  429.  Every  constable,  or  other  person,  may,  without  a  warrant  apprehend 
any  person  in  the  act  o  committing,  or  immediately  after  having  committed  an 
offence  punishable  (whether  by  indictment  or  on  summary  conviction)  under  this 
or  an}'  other  Act — and  take  such  person,  together  with  any  property  found  upon 
him,  before  a  justice,  to  be  dealt  with  according  to  law — and  may  in  like  manner 
apprehend  and  deal  with  any  offender  who  has  committed  a  crime  punishable  by 


Nolan 

V. 

Cliffobd. 
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H.  C.  OF  A.  commentators'  note  to  that  section  is  to  the  effect  that  the  words 

"  such  crime  "  refer  to  any  crime  covered  by  the  section,  "  indictable 

Nolan      ^i^d  summary  offences  alike."    This  is  a  power  given  to  constables. 

Clifford     ^^^  private  persons,  to  protect  them  in  the  exercise  of  their  duty. 

Constables  would  never  be  able  to  act  if  they  had  to  decide  in  each 

case  how  the  offence  was  punishable,  before  proceeding  to  arrest  a 
suspected  person.  If  there  was  any  ambiguity  in  the  original 
Act,  the  consolidating  Act  has  removed  it.  It  is  no  answer  to  say 
that  the  power  given  is  too  great,  and  that  constables  might,  under 
the  section,  arrest  on  suspicion  of  trivial  offences.  A  discretion  is 
left  to  the  constable,  and  the  authorities  would  check  any  tendency 
to  exercise  it  wrongly. 

The  verdict  for  defendant  should  be  restored  and  the  amount  of 
the  verdict  recovered  in  the  second  trial  be  repaid  to  the  defendant 
(sec.  37  of  the  Jvdiciary  Act), 

Wise,  K.C.,  followed.  The  Court  below  should  not  have  referred 
to  the  original  Act,  as  there  is  no  ambiguity  in  the  Consolidating 
Act.  The  words  "  such  crime  "  must  refer  to  the  offences  men- 
tioned in  both  (a)  and  (6)  of  352  (1).  The  consolidating  drafts- 
man has  endeavoured  to  carry  out  the  meaning  placed  upon  the 
oidginal  section  by  the  commentator.  This  is  plain  from  looking 
at  the  commissioner's  note.  There  is  no  reason  of  public  policy  why 
the  power  to  arrest  should  be  limited  to  cases  of  felony.  The 
word  "  crime  "  in  the  section  should  be  read  in  the  sense  in  which 
it  is  used  throughout  the  Act,  that  is,  to  cover  offences  of  eveiy 
kind,  not  in  any  technical  sense.  There  are  so  many  sections  in 
which  the  word  is  used  loosely  and  inartificially  that  no  inference 
should  be  drawn  from  the  use  of  that  particular  word,  that  any 
particular  class  of  offence  is  intended.  The  use  of  the  word 
"  such  "  cannot  serve  to  limit  its  reference  to  any  one  antecedent 
rather  than  to  another. 

"  Rescue,"  though  it  is  made  punishable  on  summary  conviction 
by  the  Impounding  Act,  is  no  less  a  "  crime."  It  was  held  that 
an  information  for  "  rescue  "  under  the  original  section,  33  of  29 


death  or  penal  servitude,  and  for  which  he  has  not  been  tried — and  every  oonstable 
may,  without  warrant,  apprehend  and  in  like  manner  deal  with  any  person,  whom 
he,  with  reasonable  cause  suspects  of  having  committed  any  such  crime.    .    . 
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Vict  No.  2,  was  a  "  criminal  proceeding,"  and  that  "  rescue  "  and  H.  C.  of  A. 
"  pound  breach  "  were  offences  at  common  law ;  Ex  parte  Kellett, 
1  S.C.R.  (N.S.W.)  N.S.,  148.     The  words  "all  other  crimes  not      nolan 
capitar'  were  held  to  include  a  misdemieanour,  a  fraud  committed    Clifford 

by  a  purser  in  the  navy ;  Mann  v.  Owen,  9  B.  &  C,  595.     In  that       

case  Bayley,  J.,  quotes  Bla^katone's  Conirrientaries  in  support  of 
his  judgment.  An  application  for  a  summons  under  certain 
sections  of  the  Companies  Act,  25  &  26  Vict.  c.  89,  sees.  26,  27, 
imposing  a  penalty  for  default  in  fulfilling  certain  requirements 
of  registration,  was  held  to  be  a  criminal  cause  or  matter ;  R.  v. 
Tyler  and  the  International  Commercial  Co.  Ltd.,  (1891)  2  Q.B., 
588.  "  Rescue  "  is  made  punishable  in  the  same  way  by  sec.  47  of 
the  Impounding  Act  1898,  but  it  is  an  old  common  law  word, 
and  in  a  statute  it  must  receive  its  full  English  meaning;  it 
remains  an  indictable  oflence;  per  Har grave,  J.,  in  Ex  parte  Kellett 
(supra). 

[Griffith,  C.J.,  referred  to  jR.  v.  Harris,  (1791)  4  T.R.,  205, 
per  Aahurst,  J.,  where  it  was  said  that,  when  a  Statute  imposes  a 
penalty  for  a  common  law  offence,  the  common  law  offence 
remains.] 

Any  oftence  against  the  Crown  for  which  an  indictment  will  lie 
at  common  law  is  a  "  crime"  ;  Conyheare  v.  London  School  Board, 
(1891)  1  Q.B.,  118. 

In  the  Act  there  are  certain  sections  which  use  the  term 
"  criminal  proceedings  "  in  a  sense  which  includes  all  three  classes 
of  offences,  e.g.,  sees.  407,  570,  577.  The  word  "  crime  "  in  section 
352  (2),  therefore  clearly  may  refer  to  all  three,  and  grammatic- 
ally it  must. 

Mocatta,  for  the  respondent.  The  point  that  this  offence  was 
a  misdemeanour  was  never  raised  before.  It  was  simply  con- 
tended that,  under  the  section,  a  constable  was  entitled  to  arrest 
upon  suspicion  of  an  offence  punishable  on  summary  conviction. 
The  offence  w^as  all  through  treated  as  an  offence  under  the 
Impounding  Act,  not  as  a  misdemeanour  at  common  law.  On 
that  ground  the  appeal  should  be  dismissed.  The  appellant  can- 
not, as  in  the  case  of  a  party  supporting  a  nonsuit,  make  use  of 
any  ground  which  he  could  have  taken  below. 

The  plea  was  not  guilty  by  Statute,  and  the  Impounding  Act 
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H.  C.  OF  A.  was   referred  to   in   the   margin.     Consequently  there   was  no 

^ •       justification  suggested  in  respect  of  any  other  offence  than  that 

Nolan       which  was  punishable  summarily  under  sec.  47  of  that  Act.    It 
Clifford.     ^^  ^®^^  ^^  ^'  ^'  'Sfmi^/i,  14  S.C.R.  (N.S.W.),  419,  that  a  defendant 

in   an  action  for  false  imprisonment  could  not  justify   on  any 

other  ground  than  that  which  was  charged  against  the  plaintiff 
in  the  prosecution.  Here  the  charge  was  "  rescue."  "  Rescue  " 
is  not  indictable  at  common  law  ;  M.  v.  Bradshaiv,  7  C.  &  P.,  233 ; 
R.  V.  Colwell,  7  S.C.R.,  404 ;  Lodge  v.  Roe,  I  V.L.R.,  69 ;  BuUen 
on  Distress,  2nd  ed.,  p.  247.  Sec.  33  of  29  Vict.  No.  2  (sec.  47  of 
IvipovMdiTig  Acty  1898)  was  held  not  to  create  an  indictable 
offence;  jR.  v.  Colwell,  7  S.C.R.  (N.S.W.),  404.  "Pound  breach" 
is  an  offence  at  common  law,  but  the  prosecutor  could  not  proceed 
in  a  summary  way  for  that  offence  under  sec.  47.  At  common  law 
the  pound  was  a  very  different  thing  from  that  constituted  by  the 
Act,  and  the  gravamen  of  the  charge  of  "  pound  breach  "  was  the 
breaking  in. 

[Salomons,  K.C.,  referred  to  R.  v.  BiUter field,  17  Cox  CC. 
598,  a  case  of  indictment  for  pound  breach  at  common  law]. 

In  England  there  are  no  general  pounds,  and  there  is  no 
Statute  giving  justices  power  to  deal  with  offences  in  respect  of 
them.     The  offence  is  no  longer  indictable  here. 

[Griffith,  C.J. — It  is  a  recognized  rule  of  law  that  the 
imposition  of  a  statutory  penalty  does  not  displace  the  common 
law  remedy.] 

This  Court  is  asked  by  appellant  to  say,  that,  although  the  Full 
Court  was  perfectly  right  in  deciding  as  it  did  on  the  points  raised 
before  it,  yet  its  finding  must  be  reversed,  and  the  verdict  of  the 
jury  restored,  because  this  point  might  have  been  taken  l)efore 
the  Supreme  Court,  and,  if  it  had,  that  Court  ought  to  have  decided 
the  other  way. 

[Griffith,  C.J. — Was  not  the  only  material  question  at  the 
trial,  whether  the  defendant  wAs  justified  in  arresting  the  plaintiff  I 
If  a  Judge  gives  wrong  reasons  for  his  direction,  which  was 
right  on  another  ground,  can  the  defendant  be  prevented  from 
giving  that  right  reason  now  ?] 

The  question  now  is,  not  whether  the  defendant  was  justified 
generally,  on  any  ground,  but  on  the  particular  gi-ound  taken  at 
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the  trial.     The  Court  is  asked  to  give  a  decision  on  a  specific  H-  C-  o'  ^' 
point  of  law,  not  on  the  question  whether  the  verdict  is  to  stand       v_^ 
generally.     There  is  now  pending  before  the  Supreme  Court  a      Nolan 
rule  nisi  for  a  new  trial  on  grounds  altogether  distinct  from  this.    Clifford. 

This  point  could  have  been  taken  on  the  second  trial  and  dealt       

\inth  by  the  Supreme  Court.  Then,  if  the  Court  followed  their 
previous  ruling,  the  defendant  could  have  appealed  from  them  to 
this  Court.  But  the  point  not  having  been  taken  at  the  second 
trial,  the  defendant  was  not  entitled  to  take  it  on  the  rule  »m  or 
here  ;  Adelaide  Corporation  v.  White,  55  L.T.,  3;  and,  therefore, 
there  is  no  judgment  from  which  he  is  entitled  to  appeal. 

[Griffith,  C. J.,  referred  to  Safford  and  Wheeler,  Privy  Council 
Practice^  pp.  852,  853.  If  a  judge  directs  a  jury  rightly  as  to  the 
law,  is  his  reason  material  ?  Does  it  matter,  for  instance,  if  he 
refers  to  a  wrong  section  of  an  Act  in  support  of  his  ruling  ?  The 
appeal  is  from  the  judgment,  not  from  the  reasons.] 

The  Privy  Council  will  not  entertain  a  point  raised  on  appeal 
for  the  first  time,  when  it  might  have  been  raised  below,  and,  if 
raised,  a  different  result  might  have  been  brought  about ;  Safford 
and  Wheeler,  853,  citing  Adelaide  Coi^poration  v.  White  (supra) ; 
Borough  of  Randwick  v.  Australian  Cities  Investment  Cm^pora- 
lion,  (1893)  A.C.,  322. 

[Barton,  J.,  referred  to  Garden  Gully  United  Quartz  Mining 
Co.  V.  McLi8tei\  1  App.  Cas.,  39.] 

If  the  point  had  been  raised,  fresh  facts  could  have  been  put 
before  the  jury ;  jK.  v.  Dadson,  3  C.  &  K.,  148.  The  plaintiff 
will  be  greatly  prejudiced  if  the  point  is  allowed  to  be  raised 
now.  The  Supreme  Coui-t  might  have  decided  differently,  and  the 
plaintiff  would  not  have  incurred  the  costs  of  a  second  trial  which 
may  prove  abortive. 

As  to  the  construction  of  the  section,  the  (question  is  not  so 
much  what  will  be  the  consequences  of  one  construction  or  the 
other,  but  what  the  Legislature  has  said.  This  is  a  Statute  affect- 
ing the  liberty  of  the  subject,  and  therefore,  where  a  section  will 
bear  more  than  one  construction,  the  Court  will  adopt  that  wliich 
will  give  the  subject  the  wider  liberty,  particularly  if  that  is  the 
strictly  grammatical  construction;  Bowditch  v.  Balchin,  19  L.J. 
Ex.  (N.S.),  337.    Here  the  word  "such"  would  naturally  and  gram- 
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H.  C.  OF  A.  inatically  refer  to  the  nearest  antecedent  to  which  its  substantive 

^ '^       can  refer.  "Crime"  is  used  in  the  singular.  Looking  back  from  the 

Nolan       words  "  such  crime,"  the  first  class  of  crime  to  which  the  words  can 

CunoRD     refer  is  "  felony."    According  to  the  ordinary  rules  of  grammatical 

construction,  "  felony  "  must  be  taken  to  be  the  class  referred  to. 

This  will  give  "  such  "  its  proper  qualitative  meaning,  belonging 
to  one  particular  class.  "  Any  "  is  merely  a  general  word.  The 
word  "  crime  "  can  only  be  used  to  refer  to  classes  of  offences  of 
which  all  are  "  crimes."  Some  misdemeanours,  and  many  of  the 
offences  punishable  summarily,  are  not  crimes  at  all.  A  man  may 
be  indicted  for  a  nuisance  as  a  misdemeanour,  but  the  prosecution 
is  in  the  nature  of  a  civil  proceeding ;  the  offence  is  not  a  crime 
and  no  criminal  intent  is  necessary;  the  evidence  necessary  to 
support  a  civil  action  is  sufficient  to  support  an  indictment ;  7J. 
V.  Stephensy  L.R.  1  Q.B.,  702.  The  mere  fact  that  an  offence  is 
indictable  does  not  necessarily  make  it  a  crime.  Offences  punish- 
able summarily  are  not  necessarily  crimes,  and  in  some  cases 
the  proceedings  have  been  held  to  be  not  even  in  the  nature  of 
criminal  proceedings ;  Ex  'parte  Moffitt,  10  S.C.R.  (N.S. W.),  270 ; 
Crabtree  v.  Hole,  43  J.P.,  799 ;  Commissioners  of  Police  v. 
Cartman,  (1896)  1  Q.B.,  655.  The  word  "crime"  is  altogether 
inappropriate,  if  intended  to  cover  all  the  classes  of  offences 
mentioned  in  the  first  part  of  the  section.  The  only  class  of 
which  it  is  universally  true  is  "  felony."  Therefore,  both  on 
gi-ammatical  grounds,  and  in  accordance  with  the  meaning  of  the 
words,  that  must  be  the  only  cl«iss  referred  to.  Moreover,  that  is 
in  accordance  with  the  common  law,  and  the  Act  will  not  be 
presumed  to  alter  that  unless  the  intention  is  shown  by  clear 
words.  The  Act  is  a  consolidating  Act,  and  has  adopted  sec.  429 
of  the  CHviival  Law  Amendme'nt  Act.  There  would  have  been 
no  difficulty  about  it  but  for  the  commentators'  note,  which  is 
inconsistent  with  Ex  parte  Moffitt  (supra).  The  only  change  is 
that  for  the  words  "  crime  punishable  by  death  or  penal  seni- 
tude,"  the  legislature  has  substituted  the  word  "  felony  " ;  which, 
by  sec.  9  of  the  consolidating  Act,  sec.  4  of  the  original  Act,  is 
made  a  synonym  for  the  longer  expression.  That  part  of  the 
section  of  the  original  Act  was  declaratory  of  the  common  law  on 
this  point.     The  Court  will  not  hold  that  there  was  an  intention 
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to  alter  the  common  law,  especially   in  a  Statute  aflfecting  the   H-  C.  of  A. 

liberty  of  the  subject,  unless  it  is  shown  by  clear  words ;  Hard-       ^ ^ 

castle  on  Interpretation  of  Statutes,  3rd  ed.,  pp.  133,  307.     If  the      Nolan 
legislature  had  intended  to  cover  all  classes  of  offences,  they  could    Clifford. 

have  done  so  by  using  the  one  word  "offence"  instead  of  "crime."       

In  construing  the  consolidating  Act  the  Court  will  refer  back  to 
the  Acts  consolidated,  and  consider  the  sources  and  history  o£ 
the  legislation  on  the  subject;  jR.  v.  White,  20  (N.S.W.)  L.R., 
12;  Fielding  v.  Morley  Corpoi^ation,  (1899)  1  Ch.,  1.  The  "long 
title"  of  an  Act  is  to  be  read  as  part  of  the  Act;  Attorney- 
General  v.  Margate  Pier  and  Harbour  Co.,  (1900)  1  Ch.,  749. 
In  Boulter  v.  Justices  of  Kent,  (1897)  A.C.  556,  Lord  Davey,  at 
p.  573,  said  that  a  consolidating  Act  was  "  the  last  place  in  which 
you  would  look  for  a  substantive  and  important  change  in  the 
law — imposing  new  liabilities  on  Her  Majesty's  subjects." 

[Griffith,  C.J. — In  a  consolidating  Act,  if  the  words  of  the 
original  Act  are  repeated,  they  have,  primd  facie,  the  same 
meaning  as  before.] 

Sec.  429  of  the  Criviinal  Law  Amendment  Act  is  composed  of 
3  parts,  (1)  "  Every  constable  "  to  "  according  to  law  " ;  (2)  "  and 
may  in  like  manner  "  to  "  for  which  he  has  not  been  tried  "  ;  and 
(3)  "  and  every  constable  "  down  to  the  end.  The  intermediate 
part  is  declaratory  of  the  common  law.  Paragraph  3  of  sec.  352 
is  taken  from  the  Imperial  Act  24  &  25  Vict.  c.  96,  s.  103.  It  was 
held  in  R.  v.  Wldtehouse,  2  S.C.R.  (N.S.W.),  118,  that  at  common 
law  a  policeman  had  no  power  to  arrest  without  a  warrant  for  a 
misdemeanour.  Then,  after  the  passing  of  the  Act  of  1883,  in  iJ. 
\\  Tommy  Ryan,  11  (N.S.W.)  L.R.,  171,  it  was  decided  that  a 
constable  had  no  power  to  arrest  without  having  a  warrant  in  his 
possession,  though  one  had  been  issued.  If  the  appellant's  conten- 
tion is  correct,  all  the  argument  in  that  case  was  quite  unnecessary, 
because  the  constable  had  power  to  arrest  on  reasonable  suspicion 
without  any  warrant.  The  Court  then  must  have  put  upon  the 
section  the  construction  now  contended  for.  That  construction 
was  evidently  put  upon  it  by  the  legal  profession  in  general,  and 
the  legislature  adopted  it,  and  met  the  difficulty  that  arose  in  jR.  v. 
Tommy  Ryan,  by  passing  sea  33  of  55  Vict.  No.  5,  which  is  now 
sec.  352  (3)  of  the  Crimes  Act,  giving  a  constable  power  to  arrest 
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H.  C.  OP  A.  for  a  misdemeanour,  if  a  warrant  has  been  issued,  even  though  not 

•        in  his  possession  at  the  time.     That  section  would  be  unnecessarj' 

Noi-AN      if  *  constable  could  arrest  for  a  misdemeanour  on  mere  suspicion, 

Clifford     l^^^ause  the  knowledge  that  a  warrant  was  out  would  in  itself  be  a 

reasonable  ground  for  suspicion.     That  construction  having  been 

put  upon  the  section  by  the  Courts,  the  legislature  and  the  legal 

profession  in  general,  this  Court  will  adopt  it  as  the  correct  one ; 

Southwell  V.  Bowditch,  1  C.P.D.,  100,  at  p.  103. 

The  commissioner's  note  should  not  be  looked  at ;  Hardcastle 
on  Intetyretation  of  Statutes,  3rd  ed.,  140;  Hilder  v.  Dexter, 
(1902)  A.C.,  474;  Union  Bank  v.  Munster,  37  Ch.  D.,  51; 
Beale  on  Rules  of  Interpretation,  pp.  1, 2.  The  Act  will  therefore 
be  construed  in  reference  to  the  Acts  consolidated,  and  the 
common  law  declared  by  those  Acts,  and  will  be  construed  as  not 
altering  them.  The  construction  contended  for  by  the  appellant 
would  make  the  provisions  in  the  Justices  Act,  1902,  No.  27,  for 
the  issue  of  warrants,  useless.  There  would  be  no  necessity  to 
satisfy  a  magistrate  on  oath  that  an  offence  had  been  committed, 
because  the  prosecutor  could  go  to  a  constable,  and,  by  giving 
him  information,  have  a  person  arrested  for  any  offence  whatever. 

The  Justices  Act  provides  that  no  prosecution  under  the  Act 
may  be  initiated  more  than  six  months  after  the  commission  of 
the  alleged  offence.  There  is,  however,  no  limitation  of  time 
with  regard  to  the  power  of  arrest  given  in  sec.  352  of  the  Crimefi 
Act.  Therefore,  upon  the  appellant's  contention,  a  man  might  be 
arrested  on  suspicion  of  having  committed  an  offence  punishable 
on  summary  conviction,  at  a  time  when  he  could  not  be  prasecuted 
for  it.  It  cannot  be  assumed  that  the  Legislature  intended  such 
an  anomaly. 

The  cases  cited  for  the  appellant  upon  the  meaning  of  the  word 
"crime,"  have  reference  merely  to  sec.  47  of  the  Judicature  Act, 
which  gives  the  Court  of  Appeal  the  right  to  entertain  appeals  in 
civil  matters.  They  decide,  not  that  the  offences  in  question  were 
"crimes,"  but  that  the  proceedings  in  respect  of  them  were  in  the 
nature  of  criminal  proceedings,  so  as  to  bar  an  appeal;  R.  v. 
Ba't^jardo,  23  Q.B.D.,  305;  Ex  parte  Woodhall,  20  Q.B.D.,832; 
Seaman  v.  Burley,  (1896)  2  Q.B.,  344. 
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Mitchell  followed.     If  the  appellant's  contention  is  right,  the  H*  C.  or  A. 
Pol'we  Offences  Act,  1901,  No.  5, creates  a  curious  anomaly,  because, 
although  in  1900  the  Cin/niea  Act  had  given  a  constable  power  to       Kolan 
aiTest  on  suspicion  for  any  offence  whatever,  there  was  express    ^^  ifford 

provision  made  in  the  Act  of  1901  for  the  issue  of  summonses  in       

respect  of  a  large  number  of  offences.  This  offence  is  punishable 
on  summaiy  conviction  only,  not  by  indictment.  The  remedy  by 
way  of  indictment,  if  it  ever  existed,  has  become  obsolete,  and  sec. 
47  of  the  Impounding  Act  provides  the  only  remedy  known  to 
the  present  law.  [He  refen-ed  to  Hardcastle  on  Interpretation 
0/ iS^thtfes,  fSixi  ed.,  p.  368].  Chitty  says  that  there  is  a  great 
deal  of  doubt  as  to  the  nature  of  the  offence  ;  2  Crlni.  Laiu,  p.  204, 
note.  The  nature  of  the  penalty  imposed  tends  to  show  that  it 
was  intended  to  abrogate  the  common  law.  Where  the  punish- 
ment is  altered  to  what  is  in  the  nature  of  a  penalty,  recoverable 
civilly,  it  may  be  inferred  that  the  intention  was  to  rid  the  offence 
of  its  previous  criminal  characteristics  at  common  law.  There  is 
here  a  maximum  penalty  of  £20  substituted  for  the  common  law 
liability  to  imprisonment  up  to  two  years.  In  Fortescue  v.  St. 
Matthew's,  Bethnal  Green,  (1891)  2  Q.B.,  170,  it  was  held  that 
where  a  Statute  provides  a  punishment  and  a  method  of  enforcing 
it,  different  from  that  provided  by  an  earlier  Statute,  the  later 
Statute  impliedly  repeals  the  earlier.  The  presumption  should 
be  stronger  in  favour  of  a  repeal  where  the  earlier  law  is  common 
law,  not  Statute. 

[Griffith,  C.J. — The  opinion  of  Aahuvst,  J.,  on  this  point,  in 
iJ.  v.  Harris  (supra),  has  never  been  called  in  question.] 

The  Act  is  a  code,  but  it  provides  that  proceedings  under  the 
Act  are  no  bar  to  a  civil  action  for  trespass,  "  the  common  law  right 
of  proceeding  for  damages  "  (sec.  58).  Sec.  46  prescribes  a  penalty 
for  an  offence,  but  provides  that  it  "shall  not  affect  any  criminal 
proceeding,"  if  applicable.  The  Act  having  provided  certain 
remedies,  and  having  expressly  mentioned  certain  common  law 
rights  as  not  being  affected  thereby,  the  presumption  is  that 
common  law  remedies  that  are  not  mentioned  are  taken  away. 
After  the  decision  in  jK.  v.  Colwell,  (1869)  7  S.C.R.,  404,  in  which 
the  Court  held  that  the  offence  of  "  rescue  "  was  no  longer  indict- 
able at  common  law,  and  that  the  only  Court  in  which  the  offence 
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H.  C.  OF  A.  ^vas  triable,  since  the  Impounding  Act  of  1865,  was  a  Court  of 

, '^       Justices,  the  legislature  passed  a  sliort  Act  in  1869,  32  Vict  No. 

Nolan       H,  to  remove  doubts  which  had  arisen  as  to  the  meaning  of  the 
Clifford     ^^rds  "  competent  Court "  in  the  Act  of  1865.     Sec.  1  of  the  Act 

of  1869,  which  is  in  the  interpretation  clause  of  the  consolidating 

Act  of  1898,  provided  that  "  competent  Court "  should  mean  any 
two  or  more  justices  sitting  at  Petty  Sessions.  It  should  be  pre- 
sumed, from  the  passing  of  that  Act,  coming  after  the  decision  in 
M.  V.  Cohvell  (supra),  that  the  legislature  intended  to  destroy 
the  common  law  incidents  of  the  offence,  and  to  treat  it  as  no 
longer  indictable. 

Sir  Julian  Salomons,  K.C.,  in  reply.  This  point  could  not 
have  been  raised  in  -R.  v.  Tommy  Ryan  (supra),  because  the 
knowledge  of  the  existence  of  a  warrant  would  not  be  evidence  of 
reasonable  grounds  of  suspicion.  If  it  had  been  pleaded  as 
justification  under  sub-sec.  (1)  (a),  it  could  have  been  demurred  to. 
The  reason  of  paasing  sec.  33  of  55  Vict.  No.  5,  was  that  there  was 
no  doubt  in  anyone's  mind  that,  except  for  a  felony,  a  constable 
could  not  aiTest  without  having  a  warrant  in  his  possession.  That 
was  the  law  as  laid  down  by  Blackstone  ;  Harris  on  Criminal 
Law,  8th  ed.,  p.  312. 

In  jR.  V.  Bamardo,  23  Q.B.D.,  305,  the  act  complained  of  was 
not  criminal  in  any  sense ;  it  was  not  an  "  offence  "  ;  see  definition 
under  "  offence  "  in  Stroud's  Judicial  Dictionary,  2nd  ed. 

[Per  Curiam. — We  only  wish  to  hear  you  on  the  question  of 
the  meaning  to  be  given  to  the  word  "  crime  "  in  sec.  352.] 

The  word  "  crime  "  as  used  in  sec.  352  is  only  properly  open  to 
one  construction.  The  use  of  the  word  "  any "  shows  that  a 
number  of  things  are  referred  to,  any  one  of  "  such  crimes." 
"  Offence  "  and  "  crime  "  mean  the  same  thing  in  the  Act,  sec.  231 
uses  the  word  "  offence  "  to  mean  the  "  crimes  "  mentioned  in  sec 
230.  Sec.  244  speaks  of  one  offence  as  rendering  a  person  liable 
to  penal  servitude,  as  well  as  to  imprisonment  for  3  years,  so  that 
it  comes  within  the  definition  of  both  "  felony "  and  "  misde- 
meanour "  in  sees.  9,  10.  To  construe  the  word  "  crime  "  stricdv, 
as  meaning  only  felonies,  would  lead  to  absurdities  all  through 
the  Act. 
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R,  V.  Whiiehouse  (supra)  was  decided  in  1863,  before  either  H.  C.  of  a. 


1904. 


the  original  or  consolidating  Act  came  into  force.     Consequently 

— » — 

it  can  have  no  bearing  on  the  question  whether  one  or  the  other      Nolan 
of  those  two  Acts  altered  the  common  law.  Clifford 

Cur,  adv.  vult  


Griffith,  C.J.  [His  Honor,  having  stated  the  facts  reported  29th  June, 
above,  proceeded  as  follows  :]  An  objection  has  been  taken  that 
the  judgment  appealed  from  was  in  the  nature  of  an  interlocutor}' 
judgment,  and  that  there  could  therefore  be  no  appeal  from  it 
without  the  leave  of  this  Court  or  of  the  Supreme  Court.  It  is 
an  interesting  point,  but  of  an  entirely  academic  nature.  In  one 
sense  the  judgment  was  final,  because  that  part  of  the  defendant's 
defence  was  finally  concluded  against  him ;  in  another  sense  it 
was  interlocutor}',  because  a  decision  has  not  yet  teen  given  on 
the  whole  case,  but  the  matter  is  before  us  now,  and  we  can  give 
special  leave,  if  necessary.  As  the  matter  has  been  fully  argued, 
there  is  no  reason  why  we  should  not  express  an  opinion  on  the 
main  point,  which  we  think  is  of  great  importance  in  the  adminis- 
tration of  justice  in  New  South  Wales. 

Tlie  real  question  is  whether  a  constable  is  justified  in  arresting 
without  a  warrant  for  any  offence  less  than  a  felony.  The 
question  for  our  determination  depends  entirely  upon  the  con- 
struction of  sec.  352  of  the  Crimps  Act,  a  consolidating  Act  passed 
in  1900.     That  section  provides  [His  Honor  read  sec.  352]. 

The  main  question  for  us  to  determine  is,  what  is  the  meaning 
of  the  term  "  any  such  crime  "  in  the  second  paragraph  of  the 
section :  "  Any  constable  may  without  warrant  apprehend  any 
person  whom  he,  with  reasonable  cause,  suspects  of  having  com- 
mitted any  such  crime."  The  contention  for  the  appellant  is  that 
the  term  includes  any  offence,  whether  punishable  by  indict- 
ment or  on  summary  conviction.  For  the  respondent  it  is  con- 
tended, following  the  opinion  of  the  Full  Court,  that  the  word 
"crime,"  as  there  used,  means  only  "felony."  If  I  were  at  liberty, 
speaking  for  myself,  to  conjecture  what  was  the  intention  of  the 
draftsman  or  legislature,  merely  from  all  the  information  that  is 
in  one  sense  at  our  disposal,  partly  historical,  partly  arising  from 
the  practice  of  the  police  department,  and  partly  from  the  notes 
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Clifford. 
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H.  C.  OF  A.  in  a  text-book  by  learned  authors,  I  should  be  inclined  to  think 
that  it  was  intended  that  the  word  "  crime "  should  mean  any 
Nolan  offence  whether  punishable  on  indictment  or  on  summary  convic- 
tion. If  I  were  at  liberty  to  form  an  opinion  as  to  the  meaning 
of  the  section  merely  by  looking  at  it,  without  any  regard  to  tlie 
previous  law  on  the  subject,  I  should  be  inclined  to  the  opinion 
that  "  crime  "  is  intended  to  include  felonies  and  misdemeanours. 
But  neither  of  these  methods  of  interpretation  is  proper  to  be 
applied  judicially. 

It  is  always  necessary  in  dealing  with  any  law  that  altei*s  the 
common  law,  and  especially  wliere  the  common  law  rights  of  the 
liberty  of  the  subject  or  relating  to  property  are  concemeil  to 
consider  what  was  the  previous  law,  and  what  were  the  apparent 
reasons  for  the  alterations  made,  and  then  to  see  what  reasons 
there  were  for  altering  the  law,  and  what  the  legislature  has  done 
to  remedy  what  it  conceived  to  be  defects  in  the  law.  Now,  the 
common  law  with  regard  to  this  subject  was  well  settled.  It  was 
that  a  constable  could  arrest,  without  a  warrant,  any  person 
whom  he  suspected  on  reasonable  grounds  of  hav^ing  committed 
a  felony.  He  could  not  do  so  in  the  case  of  a  misdemeanour,  or 
in  the  case  of  an  offence  punishable  on  summary  conviction,  unless 
on  the  authority  of  some  Statute,  such  as  the  English  Larceny 
Act,  sec.  99,  which  was  referred  to.  There  is  a  similar  section  in 
the  Malic ioiiH  Injuries  to  Property  Act.  But  generally  he  could 
not  arrest  for  a  misdemeanour  on  suspicion.  Another  distinction 
was  that  in  the  case  of  a  felony  a  constable  was  not  obliged  to 
have  a  warrant  in  his  possession,  while  in  the  case  of  a  misde- 
meanour he  was.  That  was  not  decided  until  comparatively 
recently,  but  it  is  settled  law  in  England,  and  it  has  been  held  to 
be  the  law  of  New  South  Wales. 

It  might  be  asked  why  there  should  be  any  difference  between 
the  right  of  a  constable  to  arrest  without  a  warrant  in  the  case  of 
a  felony,  and  in  the  case  of  a  misdemeanour.  But  there  b^  a 
settled  rule,  the  reason  for  which  seems  to  be  the  application  of  the 
principle  that  he  may  arrest  on  reasonable  suspicion,  and  that,  if  a 
constable  is  aware  on  credible  authority  that  a  warrant  has  been 
issued,  on  a  properly  sworn  information,  by  a  justice  against  any 
person,  that  is  held  to  be  reasonable  suspicion  that  the  pei*son  has 
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committed  a  felony.     We  know  that  is  the  way  in  which  the  H-  C.  of  A. 
administration  of  the  police  laws  is  conducted,  and  has  been,  as       w^ 
long  as  we  have  known  anything  about  it.     But  that  is  not  the      Nolan 
law  in  the  case  of  a  misdemeanour. 

These  then  were  the  rules,  and  the  legislature  set  about  to 
alter  them.  The  Criminal  Law  Amendment  Act,  passed  in 
1883,  contained  a  section,  which  sec.  352  in  the  consolidation 
represents.  That  section  was : — *'  Every  constable  or  other  person 
may  without  a  warrant  apprehend  any  person  in  the  act  of  com- 
mitting, or  immediately  after  having  committed  an  offence 
punishable  (whether  by  indictment  or  on  summary  conviction) 
under  this  or  any  other  Act — and  take  such  person,  together  with 
any  property  found  upon  him,  before  a  Justice  to  be  dealt  witli 
according  to  law — and  may  in  like  manner  apprehend  and  deal 
with  any  offender  who  has  committed  a  crime  punishable  by 
death  or  penal  servitude  and  for  which  he  has  not  been  tried — 
and  every  constable  may,  without  warrant,  apprehend  and  in  like 
manner  deal  with  any  person,  whom  he,  with  reasonable  cause, 
suspects  of  having  committed  any  such  crime — ." 

The  rest  of  the  section  I  need  not  read.  That  section  was 
intended  to  alter  the  Common  law,  and  it  altered  it  to  this  extent ; 
that  a  constable  was  empowered  to  apprehend  without  a  warrant 
any  person,  in  the  act  of  committing,  or  immediately  after  com- 
mitting, an  offence  punishable  under  any  Statute,  whether  by 
indictment  or  on  summary  conviction.  That  was  a  most  import- 
ant change  in  the  law,  because,  although  any  constable  or  private 
person  could  have  arrested  a  person  found  committing  a  felony, 
neither  a  constable  nor  a  private  person  could,  in  general,  arrest 
a  person  found  committing  a  misdemeanour  or  an  oflfence  punish- 
able on  summary  conviction.  If  the  misdemeanour  involved  a 
breach  of  the  peace  he  might  do  so,  otherwise  it  must  be  under 
the  authority  of  a  Statute.  That,  then,  was  an  important  change 
in  the  common  law. 

The  Statute  went  on  to  say :  "  A  constable  may  without  warrant 
apprehend  and  in  like  manner  deal  with  any  person  whom  he,  with 
reasonable  cause,  suspects  of  having  committed  any  such  crime." 
These  words  follow  after  the  words  "  any  offender  who  has  com- 
mitted a  crime  punishable  by  death  or  penal  servitude."     By  the 


446  HIGH    COURT  [1904. 

H.  C.  OF  A.  interpretation  clause  in  this  Statute  the  crimes  "  punishable  by 

,^\       death  or  penal  servitude  "  are  felonies,  and  the  test  whether  they 

Nolan      are  felonies  is  whether  they  are  punishable  by  death  or  penal 

Clifford,    servitude.      On   the  necessary  grammatical  construction  of  the 

words,  whatever  might  have  been  the  object,  and  in  one  sense  the 

intention,  of  the  f ramers  of  the  Act,  the  meaning  of  the  language 
that  is  there  contained,  is  that  the  woi-d  "  crime  "  in  the  sentence 
"  whom  he  with  reasonable  cause  suspects  of  having  committed 
any  such  crime,"  means  such  a  crime  as  has  just  been  mentioned, 
that  is,  a  "  crime  punishable  by  death  or  penal  servitude."  I  do 
not  think  that  the  grammatical  construction  will  allow  of  any 
other  interpretation.  In  that  respect  therefore  the  legislature 
did  not  alter  the  common  law,  and  did  not  allow  a  constable  to 
take  into  custody  on  reasonable  suspicion  a  person  who  was  sup- 
posed to  have  committed  a  misdemeanour. 

Then  later,  in  1891,  the  legislature  passed  an  Act,  a  section  of 
•  which  now  stands  as  the  third  paragraph  of  sec.  352,  authorizing 

a  constable  to  apprehend  for  a  misdemeanour,  although  the  warrant 
is  not  in  his  possession,  provided  the  warrant  has  been  issued. 
That  Act  was  passed  immediately  after  the  decision  of  the  Supreme 
Court  in  the  case  of  R.  v.  Tmnmy  liyan,  in  which,  following  the 
earlier  decision  in  R.  v.  Whitehoicse,  they,  in  accordance  with  the 
law  declared  in  England,  held  that  a  constable  could  not  arrest 
for  a  misdemeanour  unless  he  had  a  warrant  in  his  possession. 
It  was  pointed  out  in  the  argument  with  considerable  force— and 
I  do  not  see  any  answer  to  it — that  it  had  not  occuiTed  to  any- 
body, in  the  case  of  jR.  v.  Tommy  Ryan,  that,  under  sec.  429  of  the 
Criminal  Law  ATnendment  Act,  a  constable  might  have  taken 
the  offender  into  custody  on  reasonable  suspicion,  although,  upon 
the  construction  which  the  learned  annotators  of  the  Criminal 
Law  Amendment  Act  thought  to  be  the  correct  one,  he  would 
have  been  entitled  to  do  so.  The  legislature,  then,  passed  an  amend- 
ing Statute,  which  authorized  a  constable  to  apprehend  a  person 
for  committing  a  misdemeanour,  although  he  had  not  a  warrant  in 
his  possession,  so  putting  misdemeanour  on  the  same  footing  as 
crimes  and  felonies,  but  not  making  any  other  alteration  in  the 
law  in  that  respect.  That  being  the  state  of  the  law,  that  a 
constable  could  not  arrest  on  reasonable  suspicion  for  a  misde- 
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meanour,  unless  a  warrant  had  been  issued,  nor  for  any  offence  H.  C.  or  A. 
punishable  on  summary  conviction,  the  law  was  consolidated  in       v_^ 
1900.     This  is  described  to  be  an  Act  to  consolidate  the  Statutes      Nolan 
relating  to  Criminal  Law.     There  is  nothing  to  indicate  that  the    Clifford. 

legislature  intended  to  make   any  substantial  alteration  in  the       

law.  It  is  entitled  an  Act  to  consolidate  the  Statutes.  There  is 
nothing  to  suggest  that  they  intended  to  make  an  important  alter- 
ation in  the  common  law  on  a  matter  materially  affecting  the 
liberty  of  the  subject.  If,  notwithstanding  that,  the  Act  did 
contain  provisions  which  could  only  bear  one  construction,  we 
should,  as  pointed  out  in  another  case,  be  obliged  to  give  effect  to 
the  plain  words  of  the  Statute  ;  but,  primd  facie,  there  is  nothing 
indicating  that  this  Act  was  intended  to  make  an  important 
alteration  in  the  common  law  on  a  point  affecting  the  liberty  of 
the  subject. 

Reading  sec.  352,  what  do  we  find  ?  It  certainly  presents  difii- 
culties  in  construction.  If  the  contention  for  the  appellant  is 
correct,  the  natural  word  to  have  used  in  paragraph  2  would  not 
have  been  "  crime  "  but "  offence."  If  that  part  of  the  section  was 
intended  to  cover  the  same  class  of  cases  as  the  first  part  of  the 
section,  clearly  the  word  "offence"  would  have  expressed  that 
intention  without  ambiguity.  On  the  other  hand,  if  it  was 
intended  to  limit  it  to  felonies,  the  word  "  felony "  would  have 
been  naturally  used.  The  very  word  is  used  in  the  next  sub- 
paragraph :  "  about  to  commit  any  felony."  No  doubt,  using 
different  words  in  the  same  section  to  convey  the  same  idea  gives 
rise  to  confusion  and  ambiguity,  but  the  common  law  and  the 
Statute  law  should  not  be  taken  to  be  abrogated,  especially  on 
matters  affecting  the  liberty  of  the  subject,  unless  a  plain  intention 
on  the  part  of  the  legislature  to  make  so  important  a  change  was 
to  be  found.  I  cannot  think  that,  if  the  legislature  had  intended 
to  say  that  a  constable  could  arrest  without  a  warrant  for  a 
misdemeanour,  it  would  have  used  the  word  "crime  "  to  describe 
a  misdemeanour,  and  to  introduce  so  important  an  amendment 
of  the  law.  I  think  that  in  such  context  it  is  impossible,  apply- 
ing recognized  rules  of  construction,  to  say  that  "  crime  "  is 
intended  to  mean  "  misdemeanour."  It  might  be  that,  if  I  were 
left  to  my  own  speculation  as  to  what  the  framers  intended,  I 
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H.  C.  OP  A.  should  come  to  a  different  conclusion,  but,  applying  judicial  rules 
of   interpretation,   I   cannot   do   otherwise   than  hold  that  the 
Nolan       common  law  with  regard  to  arrest  upon  suspicion  for  offences 
Clifford     ^^^^^  than  felony  has  not  been  altered  by  this  section. 


Barton,  J.  I  am  of  the  same  opinion.  Dealing  first  with  see. 
429  of  the  old  Crivihial  Law  Aniendvunt  Act,  which  was  passed 
"  to  consolidate  and  amend  the  criminal  law,"  I  think,  as  the  Chief 
Justice  has  said,  that  the  construction  o£  the  sentence  is  plain. 
The  section  says  :  [at  this  point  His  Honor  read  the  section.] 

It  is  to  me  clear  that  the  grammatical  construction  to  be 
placed  on  the  words  "  any  such  crime  "  is,  that  they  refer  to  the 
last  group  of  things  (the  crimes),  which  are  antecedent.  In  the 
case  of  this  section,  the  last  group  of  crimes  which  can  be  so 
treated  is  expressed  in  this  term  of  "  crimes  punishable  by  death 
or  penal  servitude."  It  seems  to  me  to  be  beyond  all  question 
that  it  would  be  a  violation  of  the  language  used  to  apply  the 
words  "  any  such  crime  "  to  any  antecedent  beyond  those  "  crimes" 
which  are  clearly  indicated,  and  to  which,  indeed,  upon  the  con- 
struction in  favour  of  the  liberty  of  the  subject,  it  most  naturally 
applies.  I  do  not  find  that  this  construction  of  sec.  420  has  been 
disputed.  It  does  not  seem  to  be  contended  with  any  vigor  at  all 
that  the  words  "  any  such  crime  "  are,  in  that  section,  to  be  extended 
beyond  "  crimes  punishable  by  death  or  penal  servitude,"  and  I 
think,  with  the  Chief  Justice,  that  the  fact  that  the  point  here 
raised  with  regard  to  the  old  Criminal  Law  Amendment  Act, 
never  occurred  to  anyone  in  the  very  much  argued  case  of  R.  v. 
Tommy  Ryan  is  some  evidence,  to  us  at  any  rate,  that  members 
of  the  profession  accepted  the  construction.  If  this  construction 
is  right,  and  if  also  the  contention  on  the  part  of  the  appellant  is 
right,  sec.  352  makes  a  sweeping  amendment,  and  makes  it  as  part 
of  an  Act  passed  professedly  to  consolidate,  and  not,  like  the  prior 
Act,  to  both  consolidate  and  amend.  The  title  is  "  to  consolidate 
the  statutes  relating  to  the  criminal  law."  It  deals,  therefore, 
professedly,  with  the  then  existing  statutes  by  way  of  repeal  and 
re-enactment. 

In  Hardeastle  on  the  Interpretation  of  StatiUes,  Brd  ed.,  p.  197, 
it  is  stated  : — "  Again,  it  is  a  rule  as  to  the  limitation  of  the 
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meaning  of  general  words  used  in  a  Statute "  (like  the  word  H-  C.  of  A. 

"  crime  "  here),  "  that  they  are  not  to  be,  if  possible,  construed  so 

as  to  alter  the  common  law."     And  lower  down  on  the  same  page       Nolan 

the  writer  gives  this  illustration  of  the  principle  : — "  A  right  to 

demand  a  poll  is  a  common  law. incident  of  all  popular  elections, 

and  as  such  *  cannot  be  taken  away  by  mere  implication,  which  is 

not  necessary  for  the  reasonable  construction  of  a  Statute,'  said 

Brett,  LJ.,  in  M.  v.  Wivibledon  (1882)  8  Q.B.D.,  459,  where  it  was 

contended  that  the  Public  Libraries  Acts,  1855,  1866,  and  1877,  had 

abolished  the  common  law  rule." 

That  principle  is  applicable  to  strengthen  the  construction  I 
have  placed  on  sec.  429.  As  I  was  saying,  if  that  construction  is 
right,  and  if  the  appellant's  contention  is  also  right,  then  a  later 
Act  professedly  framed  merely  to  consolidate  Statutes,  has  effected 
a  marked  amendment,  because,  again  referring  to  the  principle  I 
was  dealing  with,  it  does  seem  to  be  clear  that  the  corresponding 
portion  of  sec.  429  is  really  declaratory  of  the  common  law.  I 
share  the  view  of  Mr.  Mocatta,  that  it  is  so  declaratory. 

Coming  then  to  sec.  352,  we  find  that,  down  to  the  point  to 
wliich  I  have  quoted  sec.  429,  the  two  sections,  one  in  the  Act 
which  consolidates  and  amends,  and  the  other  in  the  Act  which  only 
consolidates  existing  Statutes,  are  practically  identical,  unless  the 
new  meaning  contended  for  is  to  be  affixed  to  the  words  "  any  such 
crime."  As  to  the  earlier  portion,  it  has  been  rightly  said  that 
what  is  called  the  first  segment  is  taken  from  24  &  25  Vict.  c.  96, 
the  Imperial  Statute,  sec.  103,  but,  if  the  meaning  contended  for 
is  to  be  attached  to  the  last  words  of  the  second  segment  of  the 
section,  "  any  such  crime,"  then  a  new  feature  has  been  introduced 
into  our  criminal  law,  which,  it  has  been  urged,  does  not  exist  in 
the  criminal  law  of  any  other  part  of  the  British  dominions. 
That  change  in  the  law,  it  is  contended,  has  been  made  in  a  con- 
solidating statute.  We  have  been  asked  to  refer  to  the  brevier,  the 
note  of  the  consolidating  commissioner,  to  find  out  what  he  meant. 
I  do  not  think  this  reference  is  of  any  value,  because  we  are  not 
to  consider  what  the  commissioner  thought,  but  what  Parliament 
has  said,  and  what  it  meant  by  what  it  has  said.  But,  if  the 
brevier  is  to  be  considered,  it  will  be  seen  how  little  departure  is 
intended  from  the  work  of  consolidation  with  respect  to  these 
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H.  0.  OF  A.  Statutes,  and  that  apparently  no  departure  was  intended  in  this 

very  section.     I  leave  that  question  of  the  brevier  at  this  point, 

Nolan      because  it  is  quite  correct  to  say  that  the  matter  is  as  broad  as  it 

Clutfobd     ^  ^^^^S>  ^^^  ^^  we  should  not  give  any  attention  to  the  note  or 

memorandum  of  the  consolidating  commissioner  for  one  purpose, 

we  should  not  do  so  for  the  other. 

But,  with  reference  to  consolidating  Statutes,  one  must  consider 
that  some  everyday  principles  are  strengthened  in  their  applica- 
tion when  we  have  in  view  the  express  purpose  of  such  Statutes. 
If  it  is  true  that  very  clear  terms  are  necessary  to  take  away  com- 
mon law  rights,  then  the  necessity  for  such  terms  must  become 
all  the  stronger  when  the  general  intention  of  the  Act  is  merely 
to  repeal  and  re-enact  existing  provisions.  Now,  in  that  connec- 
tion the  case  of  Boidter  v.  Kent  JiisticeSy  which  was  cited  at 
the  Bar,  affords  us  an  expression,  applicable  to  this  case.  The 
dispute  there  was  as  to  a  decision  of  licensing  Justices,  and 
involved  the  question  whether  the  Statute  law,  the  words  of  which 
were  wide  enough  for  such  a  purpose,  did  constitute  the  Justices 
a  Court  of  summary  jurisdiction,  so  as  to  bring  about,  in  applying 
the  Act,  the  consequences  contended  for.  Daveyy  L.J.  (on  page 
573),  says : — "  I  now  come  to  the  Act  of  1889.  Its  title  is  *  An  Act 
for  consolidating  enactments  relating  to  the  Construction  of 
Acts  of  Parliament,  and  for  further  shortening  the  language  used 
m  Acts  of  Parliament.'  A  most  laudable  object  assuredly ;  but 
an  Act  for  that  purpose  is  the  last  place  in  which  you  would  look 
for  a  substantive  change  in  the  law — imposing  new  liabilities  on 
Her  Majesty's  subjects." 

Now,  it  is  true  that  in  that  case  the  purpose  of  the  Act  was  to 
consolidate  the  Interpretation  Acts  and  further  shorten  the  lan- 
guage of  future  Acts  of  Parliament,  and  that  naturally  would  not 
be  a  likely  place  in  which  to  look  for  a  substantive  change  in  the 
law ;  but  the  language  quoted  is,  if  not  with  precisely  the  same 
force,  certainly  in  a  great  degree,  applicable  to  an  enactment  the 
mere  purpose  of  which  is  re-enactment  and  repeal.  It  is  of  great 
weight  in  considering  whether  changes  in  the  law  are  intended  to 
be  brought  about  by  an  enactment  with  this  restricted  object.  I 
consider  that  legal  principle  and  fair  implication  are  both  against 
the  affirmative  view.     The  whole  force  of  the  argument,  if  I  could 
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bring  my  mind  to  follow  it  at  all,  would  not  lead  me  any  further   H.  C.  op  A. 
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than  to  say  that  the  omission  of  the  words  "  crime  punishable  by  v^^ 
death  or  penal  servitude"  and  the  substitution  of  the  word  "felony"  Nolan 
raised  an  ambiguity  as  to  the  construction  of  the  words  "  any  such    q^ifford. 

crime,"  but  I  am  not  prepared  to  hold  that,  even  if  an  ambiguity       

is  raised,  a  change  in  the  criminal  law  is  made  in  an  act  for  its 
mere  consolidation. 

The  alteration  from  "  crime  punishable  by  death  or  penal 
servitude  "  to  "  felony "  has  reference  to  another  section  which 
finds  its  place  in  the  consolidation,  as  sec.  9  : — "  Whenever  by  this 
Act  a  person  is  made  liable  to  the  punishment  of  death,  or  of  penal 
servitude,  the  offence  for  which  such  punishment  may  be  awarded 
is  hereby  declared  to  be  and  shall  be  dealt  with  as  a  felony,  and 
wherever  in  this  Act  the  term  *  felony '  is  used,  the  same  shall  be 
taken  to  mean  an  offence  punishable  as  aforesaid." 

Now,  leaving  out  all  questions  about  the  draftsman,  and  confin- 
ing oneself  to  the  meaning  of  the  terms  used,  it  is  clear  that  the 
legislature,  in  using  the  word  **  felony  "  in  paragraph  (b),  sub-sec. 
1  of  sec.  352,  has  applied  a  synonym.  It  has  used  a  word  which 
it  had  already  made  interchangeable  with  the  expression  used  in 
the  previous  Act,  which  was  under  consolidation.  I  should  not  go 
so  far  unless  that  intention  were  clear  from  the  Statute  as  passed, 
but  it  is  unquestionably  made  of  identical  meaning,  because  the 
section  declares  : — "  Wherever  in  this  Act  the  term  '  felony  '  is 
used,  the  same  shall  be  taken  to  mean  an  offence  punishable  as 
aforesaid" 

That  brings  us  to  this  point,  that,  if  we  look  to  sec.  352,  we  are 
bound  to  read  it  in  terms  of  sec.  429  of  the  previous  Act,  that  is 
to  say,  we  are  bound,  by  the  interpretation  demanded  of  us  by 
sec  9  of  the  Act  we  are  now  considering,  to  say  that  in  paragraph 
(b)  of  sub-sec.  1  the  words  are  still  to  be  read,  "an  offence  punish- 
able by  death  or  penal  servitude  for  which  he  has  not  been  tried." 
Now,  just  as  I  pointed  out,  that  it  is  clear,  and  it  has  scarcely 
been  contested,  that  the  words  "  any  such  crime  "  in  the  previous 
Act  must  be  held  to  refer  to  the  full  form  of  words  antecedently 
occurring  in  that  Act :  so  it  is  impossible  to  hold,  even  on  the 
grammatical  construction,  that  the  expression  "  any  such  crime  " 
in  the  new  Act  refers  to  anything  but "  offence  punishable  by  death 
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H.  C.  OF  A.  or  penal  servitude,"  for  which  lengthy  expression  the  synonymous 
term  "  felony  "  has  been  substituted  in  sub-see.  1,  paragraph  (b). 
It  seems  to  me,  therefore,  that  we  cannot  adopt  the  argument 
which  has  been  addressed  to  us  for  the  purpose  of  assigning  to 
this  provision  a  meaning  different  from  that  which  plainly  belongs 
to  the  corresponding  portion  of  the  prior  Act,  which  was  one  of 
the  factors  of  the  consolidation.  I  go  a  little  further  than  my 
learned  brother,  the  Chief  Just  ice  yhecause  I  consider  that,  having 
in  view  the  effect  of  sec.  9,  and  the  terms  at  the  end  of  it,  the 
grammatical  construction  of  this  section,  if  you  read  it  with  sec  9, 
as  you  are  bound  to  do,  is  that  "  any  such  crime  "  is  a  "  crime 
punishable  by  death  or  penal  servitude."  By  the  construction 
we  are  now  placing  on  it,  the  ordinary  purpose  of  a  consolidating 
Act  is  preserved,  and  it  will  not  be  wrested  from  its  declared 
objects  and  applied  to  others,  by  which  process  an  amendment  in 
the  law  would  be  placed  in  a  Statute  where  the  public  and  the 
profession  would  not  be  in  the  least  degree  on  their  guard  to  look 
for  it.  On  all  the  arguments  I  have  heard  I  liave  come  to  the 
conclusion,  for  the  reasons  I  have  ventured  to  advance,  as  well  as 
for  those  given  by  the  Chief  Just  ice  y  that  the  right  contended  for 
on  the  part  of  the  police  is  not  conferred  by  legislation,  and  there- 
fore that  this  appeal  fails. 


O'Connor,  J.  Sec.  352  of  the  Crimes  Acty  the  construction  of 
which  is  in  question  in  this  case,  may  be  divided  into  two  parts. 
The  first,  consisting  of  sub -sec.  (1),  gives  certain  powers  of  arrest 
both  to  constables  and  private  persons,  and  the  second,  consisting 
of  the  second  and  third  sub-sections,  gives  certain  powers  of  arrest 
to  constables  only.  The  first  sub-section  deals  with  three  classes 
of  offences :  with  offences  punishable  on  indictment,  which  include 
felonies  and  misdemeanours,  and  with  offences  puni.shable  on 
summary  conviction.  Now,  in  the  powers  which  are  given  to 
constables  only  in  sub-sec.  (2),  power  is  given  to  apprehend  without 
a  warrant  any  person  whom  he  with  reasonable  cause  suspects  of 
having  committed  "  any  such  crime."  The  words  "  such  crime  *' 
have  reference,  of  course,  to  the  matter  dealt  with  in  the  preced- 
ing sub-section.  It  is  contended,  on  the  one  hand,  that "  such 
crime"  must  refer  to  each  of  the  three  classes  of  crimes  mentioned 
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in  that  sub-Hection.     It  is  contended,  on  the   other  hand,  that  H.  C.  of  A. 

"  such  crime  "  ref era  only  to  the  immediate  antecedent,  which  is       ^ * 

felony  as  mentioned  in  clause  (b)  of  sub-sec.  (1),  and  that  there-       Nolan 
fore  the  power  to  arrest  without  a  warrant  does  not  include  either    qliptord 

a  misdemeanour  or  an  offence  punishable  on  summary  conviction.        

The  question  for  our  consideration  is  which  of  these  contentions  is 
correct. 

Either  construction  would  be  admissible  grammatically,  and  it 
has  to  be  determined  now  which  of  these  two  constructions  will 
best  carry  out  the  expressed  intention  of  the  legislature.  The  first 
and  mast  important  rule  in  the  construction  of  Statutes  is  to  give 
effect  to  words  according  to  their  grammatical  meaning.  If  that 
meaning  is  clear,  then,  whether  an  alteration  is  made  in  the 
common  law  or  the  statute  law  or  not,  and,  whether  of  a  serious 
character  or  not,  is  of  no  moment ;  effect  must  be  given  to  the 
words  the  legislature  has  used.  But,  in  looking  at  this  section, 
it  does  not  appear  that  the  legislature  has  used  clear  words, 
because,  when  we  come  to  examine  the  words  in  question,  we  find 
that  a  word  is  used,  "  crime,"  which,  according  to  its  ordinary 
and  popular  meaning,  is  certainly  not  applicable  to  one  of  the 
classes  of  offences  mentioned  in  the  first  sub-section,  that  is,  otfences 
punishable  on  summary  conviction.  I  think,  if  the  contention 
were  urged  anywhere  outside  of  a  court  of  justice,  that  offences 
punishable  on  summary  conviction  are  crimes,  it  would  be  thought 
rather  a  straining  of  the  English  language. 

If  the  appellant's  contention  is  correct,  this  word  "  crime  "  is 
used  to  describe  three  classes  of  offences :  felony,  misdemeanour, 
and  offences  punishable  on  summary  conviction  ;  and  the  question 
naturally  arises,  why  was  that  word  "  crime "  used,  if  it  was 
intended  to  apply  to  the  three  classes  of  offences  mentioned,  when 
the  word  "  offences,"  which  was  so  obviously  the  correct  word, 
might  have  been  used.  These  considerations  throw  so  much  doubt 
on  the  sense  in  which  the  word  "  crime  "  is  used,  that  it  becomes 
necessary  to  inquire  what  would  be  the  consequence  and  effect  of 
putting  a  construction  upon  the  word  "  crime  "  which,  according 
to  the  ordinary,  popular  signification,  it  does  not  bear. 

I  may  stay  here  to  observe  that  the  word  "crime"  is  not  used  in 
a  technical  sense  in  any  part  of  the  Crimea  Act    In  one  section,  sec. 
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404,  it  is  evidently  used  to  include  both  felony  and  misdemeanour. 
I  cannot  find  any  section  in  which  the  word  "  crime  "  can  be  held 
Nolan       ^  ^pply  to  an  oftence  punishable  on  summary  conviction.    There 
Clifford     *^^  several  sections  in  which  the  words  "  criminal  proceedings " 

are  used  evidently  in  regard  to  offences  punishable  on  summary 

conviction,  but  the  expression  "  criminal  proceedings  "  is  one  of 
much  wider  application  than  the  word  "  crime."  So  that  we  get 
no  light  on  the  meaning  of  the  word  "  crime  "  from  the  Act  itself. 

Applying  the  principle  that  has  been  already  referred  to,  we  must 
now  look  at  what  the  intention  of  the  legislature  was  in  passing  the 
Act,  which  is  to  be  gathered  from  the  state  of  the  law  before  the 
Act  was  passed.  Tiie  state  of  the  law  when  the  Act  was  passed  was 
this.  At  common  law  a  constable  could  not  apprehend  without  a 
warrant  a  person  whom  he  with  reasonable  cause  suspected  of 
having  committed  a  misdemeanour  or  an  oftence  "punishable  on 
summary  conviction.  The  statutory  law  at  that  time  was  in  accord- 
ance with  the  common  law,  and  therefore  it  is  quite  clear  that  to 
interpret  the  word  "  crime "  in  accordance  with  the  appellant's 
contention  would  be  to  hold  that  the  Crimes  Act  has  made  aveiv 
sweeping  change  in  the  common  law,  and  in  the  statute  law.  That 
immediately  places  us  upon  inquiry  to  see  whether  the  legislature 
could  have  intended  to  make  any  sMch  change.  Now,  looking  at 
the  Act  which  is  consolidated  here,  we  find  at  once  the  key  to  the 
true  interpretation  of  the  section,  and  also  the  explanation  of 
the  ambiguity  which  has  arisen. 

To  my  mind  there  is  no  doubt  whatever  as  to  the  proper  inter- 
pretation to  be  placed  upon  sec.  429  of  the  Criminal  Law 
Amendment  Act  As  was  pointed  out  by  Mr.  Mocatta,  in  the 
middle  of  that  section  there  is  interpolated  a  statutory  declaration 
of  the  common  law  power  to  apprehend  and  deal  with  an  offender 
who  has  committed  a  crime  punishable  by  death  or  penal  servitude 
and  for  which  he  has  not  been  tried,  and  then  power  is  given  to  a 
constable  to  arrest  a  person  whom  he  with  reasonable  cause  suspects 
of  having  committed  any  such  crime.  And  that  portion  of  the 
section  is  the  only  portion  in  which  the  word  "crime"  is  used.  The 
words  are  :  "  And  may  in  like  manner  apprehend  and  deal  with 
any  offender  who  has  committed  a  crime  punishable  by  death  or 
penal  servitude  for  which  he  has  not  been  tried,  and  every  eon- 
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stable  may,  without  warrant,  apprehend  and  in  like  manner  deal    H-  C-  ^'  '^• 
\rith  any  person  whom  he  with  reasonable  cause  suspects  of  having 
committed  any  such  crime."  Nolah 

"  Any  such  crime  "  can  have  no  reference  in  that  section  except    (Jliffohd. 

to  a  crime  punishable  by  death  or  penal  servitude,  or,  in  other       

words,  a  felony.  Now,  in  transferring  that  portion  of  the  section 
into  sec.  352,  it  is  quite  clear  that  what  has  happened  is  this : 
instead  of  using  words  describing  felony  as  a  "  crime  punishable 
by  death  or  penal  servitude,"  the  draftsman  of  the  CriniPsAct  has 
adopted  the  synonym  provided  in  sec.  9,  where  there  is  in  eftect  a 
definition  of  felony,  as  an  offence  punishable  by  death  or  penal 
servitude.  If  one  looks  at  clause  (b)  of  sub-sec.  (1)  of  sec.  352, 
and,  instead  of  the  word  "  felony  "  in  that  sub-section,  inserts  the 
words  of  the  original  Act,  "  crime  punishable  by  death  or  penal 
servitude,"  then  there  can  be  no  doubt  as  to  the  meaning  of  sub-sec. 
(2),  the  felony  section,  because  "  any  such  crime  "  could  there  have 
reference  only  to  the  crime  covered  by  that  description.  It  appears 
to  me,  therefore,  that  the  whole  ambiguity  has  arisen  because  of 
the  substitution  of  the  word  "  felony  "  for  the  w^ords  descriptive 
of  felony,  which  are  used  in  sec.  429  of  the  original  Act. 

Now,  seeing  what  was  the  law  which  was  then  sought  to  be 
consolidated  by  sec.  352,  and  seeing  what  the  common  law  was  at 
that  time,  it  seems  to  me,  with  the  two  alternative  interpreta- 
tions before  us,  it  is  impossible  for  us  to  construe  the  words  "  any 
such  crime  "  as  including  all  three  classes  of  offences  dealt  w^ith 
in  the  first  sub-section  of  sec.  352.  To  give  the  word  "  crime  " 
such  a  meaning  would,  it  appears  to  me,  be  to  defeat  the  obvious 
intention  of  the  legislature,  to  be  gathered  from  the  whole  of  this 
Statute,  which  is  a  consolidation  of  the  law.  The  obvious 
intention  of  the  Statute  can,  on  the  other  hand,  be  completely 
carried  out  by  the  other  interpretation,  which,  as  I  say,  is  also 
the  grammatical  interpretation,  that  is,  to  read  "  any  such  crime  " 
as  referring  to  the  immediate  antecedent, "  felony."  The  immediate 
antecedent  is  contained  in  clause  (b)  of  the  first  sub-section : — 
"  Any  person  who  has  committed  a  felony,  for  which  he  has  not 
been  tried." 

Reading  sub-sec.  (2)  in  the  way  I  have  indicated,  power  is 
given  to  any  constable,  without  warrant,  to  apprehend  any  person 
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H.  C.  OF  A.  whom  he  with  reasonable  cause  suspects  of  having  committed 
"any  such  crime,"  that  is,  a  felony.  That  interpretation  is  in 
accordance  with  the  previous  law  and  in  accordance  with  the 
common  law,  and  it  appears  to  me  to  be  the  interpretation  which 
we  are  forced  to  adopt  in  reading  this  Statute.  That  being  so,  I 
agree  with  their  Honors  in  the  judgment  already  delivered,  that 
the  appeal  cannot  be  sustained. 


NOLAir 
V. 

Clifford. 


Appeal  dismissed  with  costs. 

Solicitors,  for  appellant.  Crown  Solicitor  for  New  South  Wales. 
Solicitors,  for  respondent,  WUkinaon  &  Osborne. 
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BLACKWOOD 


Petitioker  ; 


AND 


.   Respondent  (No.  3). 


H.  C.  OF  A.    Costs — Taxation — Expenses  of  party  attending  trial— Party  not  a  tritness — Election 
1904.  petition — Costs  of  party  up  to  particvlar  day — Beduction  of  Jees  on  counseTn 

^  "  .     <*  brief 

ELBOURNE,  q^  taxation  of  costs,  the  expenses  of  a  party  who  may  reasonably  be  expected 

ll^ia    '     to  be  required  as  a  witness,  may  be  allowed  although  tio  subpoena  to  him  was 

issued. 

Qrifflth,  C.J.  On  an  election  petition  a  party  claiming  or  defending  the  seat  isprinidfade 

1-   /-^  a  probable  witness. 

Where  the  respondent  had  been  ordered  to  pay  a  part  of  the  petitioner's 

taxed  costs,  the  fee  paid  to  petitioner's  counsel  in  respect  of  the  whole  petition 
may,  on  taxation,  be  allowed  in  full,  if  the  amount  is  a  fair  and  reasonable  fee  in 
respect  of  the  matter  on  which  the  petitioner  succeeds. 


Summons  to  review  taxation. 

By  the  Riverina  Election  Petition  (reported  ante,  p.  121),  the 
petitioner,  Chanter,  sought  a  declaration  that  the  respondent, 
Blackwood,  was  not  duly  elected,  and  that  he,  the  petitioner,  was 
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duly  elected.     The  hearing  took  place  on   10th,  11th  and  12th  H.  C.  of  a. 
March,  and    11th,  12th,  and  13th  April,  1904.     The  Court  by       ^^ 
its  order  declared  that  the  respondent  was  not  duly  elected,  and     chanter 
that  the  election   was  absolutely  void,  and  ordered  "  that  the  Blackwood 
respondent  do  pay  to  the  petitioner  his  costs  of  and  occasioned  by      (No.  3). 
the  said  petition  so  far  as  the  same  relate  to  the  claim  of  the  said 
petitioner  that  he  received  a  majority  of  votes  and  ought  to  have 
been  returned  at  the  said  election,  up  to  and  inclusive  of  Monday 
the  eleventh  day  of  April,  such  costs  to  be  taxed  by  the  Deputy 
Registrar  of  the  High  Court." 

In  the  petitioner's  bill  of  costs  were  the  following^  items  (inter 
alia): — 

(1)  Fee  paid  to  counsel  on  his  brief        ...       £31     0     0 

(2)  Further  fee  paid  to  counsel 10  10     0 

(3)  Petitioner's  expenses  of  attending  the 

High  Court  on  the  trial  of  the  petition, 
and  at  the  re-count  ordered  by  the 
Court  ...         ...         ...         ...         ...         33  12     0 

(4)  Petitioner's  fare  and  other  expenses 

for  similar  purposes  .. .         ...         ...         10  10     0 

On  taxation  the  Deputy  Registrar  allowed  items  (1)  and  (2)  in 
full,  and  reduced  item  (3)  to  £20,  and  item  (4)  to  £9  10s. 

On  objections  by  the  respondent  to  the  allowance  of  these 
amounts  the  Deputy  Registrar  stated  his  reasons  as  follows  : — 

As  to  items  (1)  and  (2)  that  in  the  exercise  of  his  discretion  he 
considered  that  the  amounts  allowed  were  fair  and  reasonable, 
and  that  he  took  into  consideration  the  fact  that  the  petitioner 
was  successful  on  the  one  issue  only. 

As  to  items  (3)  and  (4)  he  stated  "  I  did  not  hold  that  petitioner 
was  a  witness.  I  held  that  under  the  order  he  was  entitled  to  be 
present  and  should  therefore  be  allowed  his  expenses  of  so  doing." 

It  appeared  that  no  subpcena  was  delivered  to  the  petitioner 
nor  was  he  called  as  a  witness. 

The  respondent  on  summons  now  sought  to  review  the  taxation 
as  to  these  items  amongst  others. 

MoiUe,  for  the  respondent,  in  support  of  the  summons. 
McCay,  for  the  petitioner,  contra. 
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,_\       allowed  is  in  respect  of  a  brief  for  the  whole  of  the  hearing,  and 

Chanter     if  the  petitioner  had  been  allowed  his  costs  of  the  whole  of  the 

Blackwood  P^^i^^^n  he  could  have  got  no  more  than  he  has  been  allowed. 

(No.  3).      As  he  was  only  allowed  his  costs  for  part  of  tlie  hearing,  some 

reduction  should  be  made. 

Griffith,  C.J. — I  am  against  you  as  to  this.  I  think  it  is  a 
reasonable  amount,  and  that  the  taxing  officer  was  not  bound  by 
the  order  of  the  Court  as  to  costs  to  reduce  it. 

Moule. — As  to  items  (3)  and  (4)  a  party  is  not  entitled  to  claim 
liis  expenses  unless  he  is  a  witness ;  Chadmick  v.  McMvJlen,  19 
A.L.T.,  123.  There  is  no  case  where  a  party  as  such  has  been 
allowed  his  expenses  of  attending  the  trial.  See  also  Howes  v. 
Barber,  21  L.J.,  Q.B.,  254. 

McCay. — The  attendance  of  the  petitioner  at  the  trial  was 
necessary,  and  it  is  only  reasonable  that  he  should  be  allowed  his 
expenses  of  such  attendance. 

Cur,  adv.  i>ui(. 

16th  August.  Griffith,  C.J.  I  reserved  judgment  on  the  objection  that  the 
travelling  expenses  of  the  petitioner  to  attend  the  trial  of  the 
petition  ought  not  to  be  allowed.  The  case  of  Howes  v.  Barber 
(18  Q.B.,  688  ;  21  L.J.  Q.B.,  254)  was  cited  in  support  of  the 
objection.  In  that  case,  Lord  Campbell,  C.J.,  said  : — "  The  simple 
fact  that  parties  are  examined  as  witnesses  must  by  no  means  be 
considered  sufficient  to  establish  a  claim  for  their  expenses  as 
witnesses,  and  if  it  appear  that  their  attendance  was  unnecessary, 
or  that  they  attended  to  superintend  the  conduct  of  the  cause,  the 
claim  ought  to  be  rejected."  On  the  other  hand,  the  expenses  of  a 
person  subpoenaed  as  a  witness  may  be  allowed  although  he  is 
not  actually  called,  if  his  attendance  was  reasonably  necessary, 
having  regard  to  the  probable  course  of  the  case.  In  the  case  of 
a  party  the  issue  of  a  subpoena  would  be  an  idle  form.  In  my 
opinion,  therefore,  the  expenses  of  a  party  who  may  reasonably 
be  expected  to  be  required  as  a  witness  should  be  allowed  without 
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a  subpoena  being  issued.     No  authority  was  cited  to  me  in  which   H.  C.  of  A. 

such  expenses  have  been  allowed  to  a  suitor  conducting  his  case  in 

person.     The  case  oi  Anthony  v.  Walshe,  (1888)  22  L.R.  Ir.,  619,  is     chantkr 

against  such  an  allowance.     There  are,  in  my  opinion,  some  cases  Blackwood 

of  such  a  character  that  the  party  ought  jyriind  facie  to  be  regarded      (No.  3). 

as  a  probable  witness.     Such,  I  think,  are  cases  in  which  the  status 

or  character  of  the  party  is  involved,  and  in  which  it  is  likely  that 

adverse  evidence  may  be  given  at  the  trial  as  to  which  his  evidence 

might  be  beneficial  to  him.     As  an  instance  I  maj^  mention  the 

case  of  a  wife  made  respondent  in  a  divorce  suit.     I  think  that  the 

same  rule  should  i)Hnid  facie  be  applied  in  the  case  of  an  election 

petition  in  favour  of  a  party  claiming  or  defending  the  seat  for 

himself,  although  the  nature  of  the  issues  raised  might  be  such  as 

to  exclude  the  application  of  the  rule. 

In  the  present  case  I  think  that  the  attendance  of  the  petitioner 
as  a  witness  was  reasonably  necessary.  In  fact,  although  he  was 
not  called  as  a  witness,  information  was  afforded  by  him  during 
the  progress  of  the  trial,  which,  if  the  facts  supplied  by  him 
through  his  counsel  to  the  Court  and  accepted  by  the  other  side 
had  not  been  .so  ascertained,  would  have  had  to  be  proved  by 
witnesses,  and  an  adjournment  of  the  trial  might  have  become 
necessary. 

I  think  that  the  recount  before  the  Deputy- Registrar  should  be 
regarded  as  part  of  the  trial.  The  Deputy-Registrar  informs  nie 
that  the  sums  allowed  are  for  actual  travelling  expenses  only. 

In  my  opinion,  therefore,  the  objection  fails,  and,  as  all  the 
other  objections  have  been  over-ruled,  the  summons  to  review 
must  be  dismissed. 

SammonH  dismissed  irith  costs. 

Solicitors  for  petitioner,  B.  P.  B.  Rymei\  Melbourne,  for  Qiiich, 
Hyett  &  RymeVy  Bendigo. 

Solicitors,  for  respondent,  Blake  &  Riggall,  Melbourne. 
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ALEXANDER  COWAN  &  SONS  LTD.     .        .      Plaintiff; 

AND 

NICHOLAS  LOCKYER Defenda.vt. 

H.  C.  OF  A.  Cnstotm  Act  1901  {Xo.  6  o/1901),  sees.  KiO,  \Q7^Custoim  Tariff  1902  {Xo.  14  of 

1904  1902),  sees,  3,  4,  5,  ^^ Dispute  as  to  Customs  duties  claimed  More  Caroms 

^^^  Tariff  in  force — Betrospectiva  effect  of  Custams    Tariff^Dnties  of  C\ttiom% 

Melboukkk,  "  collected  "—Money  deposited. 

Awjust  17, 18.  _.  ,        ,     .       *  ^  11        1  ..^«  .  i, 
The  words  **  duties  of  Customs  collected  pursuant  to  any  tariff    m  sec  6 


Orifflth  c  J      ^^  ^^^  Customs  Tariff  1902  do  not  include  money  deposited  with  the  collector  of 

.v.^.  *^*^    ,      customs  under  an  agreement  in  the  terms  of  sec.  167  of  the  Cttstoms  Act  1901. 
O  Connor,  J.  ** 

IVior  to  the  passing  of  the  CustatnsTariff  IdO^y  Customs  duties,  in  accordance 
with  the  draft  tari&'then  before  Parliauient,  were  demanded  on  the  importation  ot 
certain  goods,  such  goods  not  then  being  subject  to  Customs  duty  under  the  tariff 
of  the  State  into  which  they  were  imported.  The  importer  I'efused  to  pay  the 
duty,  but  deposited  with  the  collector  the  amount  claimed.  The  Customtf  Act  1901 
had  then  been  passed,  and  the  deposit  was  made  in  supposed  compliance  with  sec. 
167  of  that  Act,  which,  however,  had,  in  point  of  law,  no  application  to  the  case 
of  goods  imported  at  that  date.  The  goods  in  question  were  not  included  as 
dutiable  goods  in  the  schedule  to  the  Customs  Tariff  1902.  In  an  action 
brought  after  the  passing  of  the  Customs  Tariff  1902  by  the  importer  to  recover 
from  the  collector  the  amount  so  deponited  : 

Held,  that  the  money  must  be  taken  to  have  been  deposited  under  an  agree- 
ment in  the  terms  of  sec.  167,  and  which  could  be  varied  by  the  parties  as  to  the 
limit  of  six  months  specified  in  that  section. 

Held,  also,  that  the  duty  demanded  was  not  legally  payable,  and  that  the 
plaintiff  was  entitled  to  recover  the  money  deposited,  notwithstanding  sec.  6  of 
the  Customs  Tariff  1902. 

Motion  for  judgment  on  admissions  of  fact,  referred  by  consent 
to  the  Full  Court. 

Alex.  Cowan  &  Sons  Ltd.,  the  plaintiff,  brought  an  action 
against  Nicholas  Lockyer,  Collector  of  Customs^  seekinf;  to 
recover  £132  7s.  7d.  and  interest  thereon  at  the  rate  of  5%  per 
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annuEn  from  the  23rd  December,  1901,  alleged  to  have  been 
deposited  by  the  plaintiff  with  the  defendant  as  such  collector 
pursuant  to  the  provisions  of  the  Cuatows  Act  1901. 

The  following  facts  were  for  the  purpose  of  the  case  admitted 
by  the  parties : — 

1.  That  the  plaintiff  is  a  company  carrying  on  business  as 
manufacturing  stationers  at  Sydney  and  elsewhere  in  the  Com- 
monwealth. 

2.  That  in  the  month  of  December,  1901,  the  plaintiff  imported 
into  the  Commonwealth  at  the  port  of  Sydney,  in  the  State  of 
New  South  Wales,  two  envelope  folding  machines,  ex  "  Varzin," 
for  use  in  its  factory  at  Sydney. 

3.  That  at  all  times  material  to  this  action  such  goods  were  not 
dutiable  by  the  Customs  Tariff  of  the  State  of  New  South  Wales. 

4.  That  by  the  Federal  Tariff  introduced  on  8th  October, 
1901,  manufactures  of  metal  were  dutiable  at  25V  ad  valorevi 
subject  to  the  following  exemption : — "Machine  tools  used  in  the 
following  industries  and  specified  in  Department's  by-laws  .  . 
paper-cutting,  finishing  and  folding." 

5.  That  no  departmental  by-law  specifying  any  paper-cutting, 
finishing  and  folding  machine  tools  as  exempt  was  made  until 
23rd  January,  1902. 

6.  That  the  defendant  claimed  that  the  machines  in  question 
were,  under  the  Federal  tariff,  dutiable  at  25%  ad  valorem  as 
being  manufactures  of  metal  n.e.i.  and  insisted  on  plaintiff  paying 
25%  ad  valorem  thereon. 

7.  The  plaintiff,  at  the  time  of  the  said  importation,  and  ever 
since,  disputed  the  liability  of  the  said  goods  to  duty,  and  elected 
to  deposit  with  the  defendant  as  collector  under  the  provisions  of 
sec.  167  of  the  Customs  Act  1901,  the  duty  as  claimed  by  him. 

8.  That  on  23rd  December,  1901,  the  plaintiff  accordingly 
deposited  with  the  defendant  as  such  collector,  the  duty  so  claimed, 
amounting  to  £132  78.  7d.,  being  at  the  rate  of  £25  per  cent,  ad 
vaiorem,  and  the  goods  were  thereupon  delivered  to  the  plaintiff. 

9.  That  the  Ctustoms  Tariff  1902  received  the  Royal  assent 
on  16th  September,  1902,  and  machines  of  the  same  description 
as  those  now  in  question  were  exempted  from  duty  but  such 
exemption  was  effected  by  a  tariff  alteration  made  by  Parliament 
on  the  28th  January,  1902. 
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By  his  defence  the  defendant  contended  that  the  money  ao 
deposited  constituted  a  collection  of  duties  of  customs  pursuant 
to  sec.  6  of  the  Customs  Tariff  1902,  and  was,  therefore,  by 
virtue  of  that  section,  to  be  deemed  to  have  been  lawfully  imposed 
and  collected. 

IsdocSf  K.C.  {Starke,  with  him),  for  the  plaintiff.  Assuming  it 
was  legal  to  collect  duties  under  the  draft  tariff,  notwithstanding 
that  the  State  tariff  Acts  were  still  in  force,  there  was  no  collec- 
tion of  duties  here  at  all.  The  course  adopted  of  depositing  the 
money  claimed  was  for  the  purpose  of  preventing  a  collection.  If 
the  defendant's  contention  is  correct,  the  plaintiff  is  put  in  the 
same  position  as  if  he  had  without  any  objection  paid  the  amount 
claimed.  The  money  was  paid  as  a  stake  to  the  collector  as  a 
stakeholder,  and  was  not  paid  to  His  Majesty.  Sec  6  of  the 
GusUynis  Tariff  1902  was  not  intended  to  close  transactions 
that  had  purposely  been  left  open.  Sec.  5  of  that  Act  makes  the 
tariff  contained  in  the  schedule  to  it  retrospective,  and  the  ques- 
tion whether  the  goods  were  dutiable  is  to  be  determined  by  that 
tariff  and  not  by  the  draft  tariff.  Sec.  6  cannot  be  interpreted  as 
repealing  the  provisions  of  sec.  167  of  the  Custoims  Act  1901. 
Dakins  v.  Searfian^  11  L.J.,  Ex.,  274;  9  M.  &  W.,  788; 
HardcastU  on  Statutes,  3rd  ed.,  p.  331.  [He  also  refeiTed  to 
Sargood  v.  IJie  Queen,  4  V.L.R.  (L.),  389 ;  HameUs  Law  of 
Customs,  p.  93.] 


Pigott  (with  him  Cussen),  for  the  defendant.  Under  the 
admissions  no  question  arises  whether  there  was  any  lawful  power 
to  demand  any  duties  of  customs  at  the  time  in  question.  The 
money  having  been  deposited  under  sec.  167  of  the  Customs  Act, 
the  only  question  that  now  is  open  is  whether  the  goods  were 
then  liable  to  or  exempt  from  duty,  having  regard  to  the  tariif 
proposals  then  before  the  Parliament.  This  money  was  received 
by  the  defendant  in  consequence  of  a  demand  for  payment  of 
duty  in  pursuance  of  the  tariff  then  before  Parliament,  and  was 
therefore  "  collected  "  within  the  meaning  of  sec.  6  of  the  Citsioms 
Tariff,  That  Act  must  be  looked  at,  having  regard  to  the 
subject  matter  and  the  state  of  things  then  existing.     Up  to  that 
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time  there  was  no  right  in  Customs  officers  to  collect  any  duties.   H-  ^-  ®^  ^ 
The  intention  of  the  legislature  was  that,  once  goods  had  been 
taken  through  the  Customs  and  duty  had  been  paid  on  them, 
there  was  to  be  no  refund. 

[O'Connor,  J. — That  is  as  to  duties  in  respect  of  which  there 
was  no  dispute.] 

It  must  include  cases  where  there  had  been  disputes.  Other- 
wise, the  whole  intention  of  the  legislature  could  have  been 
defeated  by  making  deposits.  The  only  question  now  is  whether 
this  money  was  collected  pursuant  to  the  tariff.  In  sec.  5  the 
word  "  collected  "  means  "  gathered  in  "  whether  as  a  deposit  or 
otherwise.  The  word  is  also  used  in  sec.  272  of  the  Customs  Act, 
and  there  it  includes  the  whole  process  of  getting  in  duties,  and 
must  include  deposit.  In  sec.  6  it  must  mean  "  gathered  in  " — 
"got  into  the  possession  of  the  collector."  This  construction 
produces  a  uniform,  clear  and  consistent  result.  As  to  the  con- 
stitutional point,  if  the  Commonwealth  had  then  no  power  to 
levy  duties,  the  plaintiff  has  paid  the  money  under  mistake  of 
law. 

[Griffith,  C.J. — He  paid  it  under  duress.] 

If  he  proceeded  under  sec.  167  he  is  bound.  If  no  duties  were 
then  payable  there  is  no  more  confiscation  in  regard  to  a  deposit 
than  there  is  as  to  duties  actually  paid. 

[Griffith,  C.J. — Sec.  5  of  the  Customs  Tariff  Act  says  that  the 
duties  that  are  deemed  to  have  been  imposed  as  from  8th 
October,  1901,  are  the  duties  in  the  schedule.  According  to  the 
defendant's  construction  that  Act  also  says  that  another  tariff  is 
to  be  deemed  to  have  been  in  force  during  the  same  period.] 

The  effect  is  that,  as  to  matters  that  are  closed  by  collection, 
the  tariffs  before  the  Parliament  at  different  times  are  to  be 
deemed  to  have  been  in  force,  but  as  to  matters  not  closed  the 
duties  in  the  schedule  are  to  be  deemed  to  have  been  in  force. 

[Griffith,  C.J. — Sec.  6  may  be  a  proviso  to  sec.  5.] 

Cur.  adv.  wit 


Griffith,  C.J.     This  is  an  action  by  the  plaintiff  company,    isth  August, 
which  carries  on  busineas  in   New   South    Wales,   against  the 
Collector  of  Customs  of  that  State,  to  recover  the  sum  of  £132 
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H.  C.  OP  A.   7.S.  7d.,  deposited  by  it  in  December,  1901,  upon  the  importation 
^ '^       into  New  South  Wales  of  certain   envelope  folding  machinea 

Cowan  &     At  that  time  the  goods  in  question  were  not  liable  to  duty  under 
^^,^^        the  tariff  of  New  South  Wales,  which  was,  as  a  matter  of  law,  the 

LocKYER.  only  tariff  then  in  force  in  that  State.  When  the  goods  were 
imported,  duty  upon  them  was  demanded  by  the  defendant  on 
the  ground  that  under  the  tariff  proposals  then  before  the  Parlia- 
ment such  goods  were  proposed  to  be  made  dutiable.  The  money 
was  paid  under  protest,  and  as  was  understood  by  the  parties, 
under  the  provisions  of  sec.  167  of  the  Customs  Act  1901,  which 
had  come  into  operation  on  4th  October,  1901.  Goods  of  the  class 
in  question  were  included  in  the  draft  tariff  as  laid  upon  the  table 
of  the  House  of  Representatives  on  8th  October,  1901.  When 
the  tariff  had  passed  through  both  Houses  and  the  Giistanis  Tariff 
1902  came  into  force  on  16th  September,  1902,  those  goods 
were  exempt  from  taxation.  So  that,  as  a  matter  of  law,  no  duty 
wa,s  ever  payable  upon  the  goods  ;  they  were  not  taxable  under 
the  tariff  of  New  South  Wales,  and  they  were  not  taxable  under 
the  Commonwealth  Customs  Tariff y  and  the  only  claim  that  could 
be  set  up  was  that  they  were  taxable  under  the  draft  tariff 
laid  on  the  table  of  the  House  of  Representatives.  When  the 
goods  were  imported  the  importers  claimed  that  they  were  not  liable 
to  duty,  and  deposited  this  sum  of  money.  Sec.  167  of  the 
Customs  Act,  which  had  then  been  passed,  is  in  these  words:— 
''  If  any  dispute  shall  arise  as  to  the  amount  or  rate  of  duty  or  as 
to  the  liability  of  goods  to  duty,  the  owner  may  deposit  with  the 
collector  the  amount  of  duty  demanded,  and  thereupon  the  follow- 
ing consequences  shall  ensue : — (1)  The  owner  upon  making 
proper  entry  shall  be  entitled  to  delivery  of  the  goods.  (2)  The 
deposit  shall  be  deemed  the  proper  duty  unless  by  action  com- 
menced by  the  owner  against  the  collector  within  six  months  after 
making  the  deposit  the  contrary  shall  be  determined,  in  which  case 
any  excess  of  the  deposit  over  the  proper  duty  shall  be  refunded 
by  the  collector  to  the  owner  with  five  pounds  per  centum  per 
annum  interest  added."  Now  that  section  occurs  in  Part  VIII. 
of  the  Act,  beginning  at  sec.  130,  which  provides  : — "  This  Part  of 
this  Act  shall  not  affect  any  duties  payable  under  any  State  Act" 
Therefore  sec.  167  had,  according  to  the  law  as  it  then  existed, 
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no  application  to  any  duties  that  could  then  be  collected.     But,   H-  ^-  ^^  -^• 
as  we  know,  duties  were  being  collected,  as  is  usual  in  such  circum- 
stances, in  accordance  witli  the  draft  tariff.     The  parties,  however,     cowan  & 
acted  as  if  the  section  then  applied  as  a  matter  of  law.     In  my        ^^J^^ 
judgment,  the  proper  conclusion  of  law  to  be  drawn  from  these     Lockykr. 
circumstances  is  that  the  money  was  paid,  not  under  the  legal 
conditions  imposed  by  sec.  167,  but  upon  terms  similar  to  those 
expressed  in  the  section,  and  as  a  matter  of  agreement  between 
the  party  paying   and   the  party  receiving   tlie    money.     That 
construction  gets  over  the   difficulty  that  this  action  was  not 
brought  within  the  limit  of  six  months  after  the  deposit  was 
made,  sec.   167  expressly  providing  that   the  deposit   shall   be 
deemed  the  proper  duty  unless  an  action  is  commenced  within  six 
months.     Regarding  tlie  matter  as  we  do  in  the  light  of  an  agree- 
ment between  the  parties,  there  can  be  no  difficulty  in  extending 
the  time  for  bringing  tliis  action,  as  has  in  fact  been  done,  as 
stated  in  the  pleadings. 

These  being  the  circumstances  under  which  the  deposit  was 
made,  it  is  clear  that,  at  the  time  when  it  was  made,  no  duty  was 
payable  by  the  plaintiff.  It  is  also  clear  that  no  dutj^  was  payable 
under  the  Customs  Tariff  assented  to  on  16th  September, 
1902.  Therefore  the  duty  was  never  collectable  under  any  exist- 
ing tariff.  But  the  defendant  claims  to  be  entitled  to  retain  the 
money  by  virtue  of  sec.  6  of  the  Customs  Tariff)  which  provides 
that: — "  All  duties  of  Customs  collected  pursuant  to  any  tariff  or 
tariff  alteration  shall  be  deemed  to  have  been  lawfully  imposed 
and  collected,  and  no  additional  duty  shall  be  payable  on  any 
goods  on  which  duty  was  so  collected,  merely  by  reason  that  the 
rate  at  which  the  duty  was  so  collected  is  less  than  the  rate  of 
duty  specified  in  this  Act,  and  no  duty  shall  be  payable  in  respect 
of  goods  delivered  for  home  consumption  free  of  duty  pursuant 
to  any  tariff  or  tariff  alteration."  "Tariff"  is  defined  as  the 
tariff  proposed  on  8th  October,  1901.  "Tariff  alteration"  is 
defined  as  "  any  alteration  of  the  tariff  since  proposed  in  the 
Parliament,"  which  means,  I  suppose,  any  alteration  made  by 
resolution  in  committee  of  ways  and  means.  The  item  in  question 
was  in  the  tariff  as  proposed.  It  is  contended  that  these  duties 
were  "  collected  "  within  the  meaning  of  that  section,  that  they 
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were  collected  pursuant  to  the  draft  tariff,  and  therefore  that  the 
duties  were  to  be  deemed  to  have  been  lawfully  irapased  and 

Cowan  &     collected.     For  the  plaintiff  it  is  answered  that  that  is  not  the 
'  v!^^        primary  meaning  of  the  words  "  duties  of  customs  collected  pur- 

LocKYER.     suant  to  any  tariff  or  draft  tariff ; "  that  the  section  was  intended 
to  provide  an  indemnity,  and  put  an  end  to  disputes  which  might 
have  arisen  during  the  long  period  that  elapsed  between  the 
introduction  of  the  Customs  Tariff  Bill  and  the  day  when  the  Tariff 
became  law.     The  words  are  probably  open  to  the  construction 
contended  for  by  the  defendant ;  but,  if  that  construction  were 
adopted,  it  would  have  the  effect  of  changing  the  ownerahip  of  this 
money  on  that  day.     Up  to  that  time  the  money  had  clearly  been 
recoverable  by  the  plaintiflF  if  an  action  had  been  brought  for  that 
purpose.     If,  therefore,  the  section  receives  the  construction  con- 
tended for  by  the  defendant,  the  effect  would  be  to  deprive  the 
plaintiff  of  a  vested  right.     Such  a  construction  should  never  be 
adopted  if  the  words  are  open  to  another  construction.    Com- 
paring that  section  with  the  two  preceding  sections  it  will  be  seen 
that  another  construction  is  open.     Sec.  4  provides  that  "The 
time  of  the  imposition  of  uniform  duties  of  customs  is  the  eighth 
day  of  October,  One  thousand  nine  hundred  and  one,  at  four  o'clock 
in  the  afternoon,  reckoned  according  to  the  standard  time  in 
force  in  the  State  of  Victoria,  and  this  Act  shall  be  deemed  to 
have  come  into  operation  at  that  time."     Sec.  5  provides  that 
"  The  Duties  of  Customs  specified  in  the  Schedule  are  hereby 
imposed  according  to   the   Schedule,    as  from  the  time  of  the 
imposition  of  uniform  Duties  of  Customs  or  such  other  later  dates 
as  are  mentioned  in  the  Schedule  in   regard   to  any  particular 
items,  and  such  duties  shall  be  deemed  to  have  been   imposed  at 
such  time  and  dates,"  &c.     The  intention  of  the  legislature,  there- 
fore, was  to  do  what  it  was  empowered  to  do  by  the  Constitution, 
viz.,  to  establish  uniform  duties  of  customs,  and  they  declared  that 
they  established  them  as  from  8th  October,  1901,  and  they  further 
declared  that  the  duties  so  imposed  were  to  be  those  contained  in 
the  schedule  to  the  Act.     Moreover,  the  only  way  in  which  the 
legislature  can  authorize  the  collection  of  customs  duties  is  by 
imposing  them  as  duties.     It  cannot  authorize  the  collection  of 
money   as  and   for  customs  duties,   not   being  customs  duties, 
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but  in  lieu  of  them.     They  must  impose  them  qud  customs  duties.   H-  C.  of  A. 

The  legislature  deliberately  exercised  that  power  in  sec.  5  as  to 

the  duties  mentioned  in  the  schedule.     If  sec.  6  receives  the     cowan* 

construction  which  will  support  the  defendant's  contention,  the        ®^^® 

result  will  be  that  the  tariff  laid  on  the  table  of .  the  House  of     Lockyer. 

Representatives    on    8th    October,   1901,   thereupon    became    a 

valid  existing  tariff,  and  the  duties  mentioned  in  it  w^ere  thereupon 

imposed   according   to  it  and    according   to   the   alterations   in 

it  as  the  tariff  was  varied  from  time  to  time.     Mr.  Pigott  admits 

that  he  must  put  his  contention  as  high  as  that.     If  that  was  the 

intention  of  the  legislature  it  was  a  very  singular  way  to  express 

it    I  think  if  the  legislature  had  been  invited  to  pass  such  a  law 

it  would  have  hesitated  to  do  so.     Full  meaning  can  be  given  to 

sec  6  without  that  extraordinary  construction,  by  holding  that 

the  legislature  intended  to  deal  with  the  practical  difficulty  which 

always  arises  under  such  circumstances.     That  is  to  say,  the  draft 

tariff  was  being  varied  from  time  to  time.     Some  mercliants  were 

refusing  to  pay  duties  demanded  of  them,while  others  did  not  think 

it  worth  while  to  object  to  pay  them.     A  great  deal  of  money  was 

collected  under  the  draft  tariff  under  circumstances  which  would 

probably  have  given  those  who  paid  it  no  right  to  recover  it,  as 

they  would  have  paid  it  under  a  mistake  of  law.     The  legislature 

may   very    well   have   desired    that   all   questions   of  that  sort 

should  be  set  at  rest  by  that  declaration.     It  was  a  very  natural 

provision  to  make,  and  the  language  is  very  natural  to  express  that 

intention.     This  is  an  intelligible  construction  of  the  section,  and 

does  not  lead  to  the  result  of  depriving  anyone  of  vested  rights. 

For  these  reasons  I  have  come  to  the  conclusion  that  the  word 

"collected"  ought  not  to  be  held  applicable  to,  or  to  include,  money 

deposited  under  an  agreement  that  if  it  is  not  legally  payable  it 

will  be  returned.     I  therefore  think  that  the  plaintiff  is  entitled 

to  judgment  for  the  amount  claimed  and  interest  thereon  at  5^ 

per  annum,  with  costs  of  the  action. 


O'Connor,  J.  I  agree  with  the  Chief  Justice  that  this  money 
must  be  taken  to  have  been  received  by  the  collector  under  an 
agreement  in  terms  of  sec.  167  of  the  Customs  Act  The  sole 
question  to  be  determined  at  the  time  of  the  deposit  of  that  money 
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fl.  C.  OF  A.  in  December,  1901,  was  whether  the  plaintiffs  were  then  legally 
bound  to  pay  duty  on  these  goods,  and  that  continued  to  be  the 
only  question  between  these  parties  in  reference  to  this  money  so 
in  suspense  until  the  bringing  of  this  action.  It  is  clear,  for  the 
reasons  the  Chief  Jiififice  has  already  given,  that,  but  for  sea  6  of 
the  Customs  Tarif  Act  1902,  this  money  belongs  to  the  plaintiff, 
and  that  the  defendant  as  collector  of  Customs  has  no  legal  right 
to  keep  it.  But  the  collector  says  that  sec.  6  has  given  him  a  legal 
right  to  keep  this  money, because  it  has  by  retrospective  effect  made 
the  draft  tariff  laid  before  the  House  of  Representatives  on  the 
8th  October,  1901,  the  tariff  that  is  to  regulate  the  rights  of  the 
parties.  The  plaintiff,  on  the  other  hand,  contends  that  the  tariff 
which  is  to  regulate  his  rights  is  the  tariff  contained  in  the 
schedule  to  the  Customs  Tariff  Act  1902,  and  to  which  retrospec- 
tive effect  is  given  by  sec.  5.  The  question  for  determination  is 
which  of  these  two  contentions  is  correct. 

The  matter  all  turns  upon  the  meaning  of  **  collected  "  in  sec.  6. 
If  that  word  is  to  be  considered  as  meaning  "  collected  as  and  for 
duty  "  then  it  is  clear  that  the  section  can  have  no  application  here, 
because  this  money  was  not  paid  as  and  for  duty  and  was  there- 
fore not  "  collected  "  in  that  sense,  but  was  paid  as  a  deposit  in 
order  that  a  dispute  about  duty  could  be  settled.  On  the  other 
hand  it  is  contended  that  "  collected  "  has  a  much  wider  meaning, 
viz.,  money  gathered  in,  whether  by  way  of  deposit  or  by  way  of 
duty.  I  am  of  opinion  that  sec.  6  cannot  be  read  as  contended 
for  by  the  defendant,  and  for  this  reason.  The  plaintiff  had  a 
legal  right  to  this  money  up  to  the  date  of  the  passing  of  the 
Customs  Tariff  Act  1902,  because  up  to  that  date  there  was  no 
duty  legally  chargeable  on  the  goods.  If  sec.  6  is  read  as  con- 
tended for  by  the  defendant,  the  liability  of  the  plaintiff  will  be 
determined,  not  by  virtue  of  the  tariff  enacted  in  the  schedule  to 
the  Customs  Tariff  Act  1902,  but  by  virtue  of  the  "  draft  tariff," 
as  it  is  called,  which  was  being  acted  upon,  necessarily  without  any 
legal  warrant  at  the  time  this  money  was  deposited,  it  is  a  well- 
known  rule  in  the  construction  of  Acts  of  Parliament  that,  where 
there  is  a  doubt  as  to  the  meaning  of  a  word  which  is  grammatic* 
ally  capable  of  being  interpreted  either  as  interfering  with  an 
existing  right  or  not,  the  word  will  not  to  be  construed  as  having  a 
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retrospective  eflfect  so  as  to  take  away  an  existing  right.  If  the  H.  C.  op  A. 
construction  which  the  plaintiff  contends  for  is  placed  on  this 
Act,  not  only  is  no  right  taken  away,  but,  it  appears  to  me,  the  cowan  & 
intention  of  the  parties  in  depositing  the  money  is  carried  out.  ^^^^ 
For  what  the  parties  deposited  the  money  for  was  to  ascertain  Lockybr. 
what  would  be  the  duty  properly  payable  under  the  tariff  then 
being  enacted  in  Parliament.  That  tariff  is  the  tariff  which  is 
made  law  under  sec.  5  of  the  Cuustoma  Tariff  Act  1902,  and  to  that 
tariff  is  given  retrospective  effect  under  sec.  5,  which  takes  it  back 
to  the  date  when  this  money  was  deposited.  Under  that  tariff 
the  goods  in  question  are  on  the  free  list,  and  reading  the  Act 
with  that  retrospective  effect,  there  was  no  duty  payable  in 
December,  1901,  in  respect  of  these  goods.  Such  an  interpreta- 
tion gives  effect  to  the  intention  of  the  parties,  without  any 
deprivation  of  rights.  On  the  other  hand,  if  the  contention  of 
the  defendant  is  adopted,  the  plaintiffs  right  to  this  money,  which 
was  an  existing  right  at  the  time  of  the  passing  of  the  Tariff  Act 
1902,  will  be  taken  away,  and  the  rights  of  the  parties  will  be 
determined,  not  by  virtue  of  the  tariff  passed  by  Parliament,  but 
by  virtue  of  a  tariff  which  never  had  any  legal  effect.  For  these 
reasons  I  agree  with  the  Chief  Justice  that  the  plaintiff  is  entitled 
to  recover  the  full  amount  claimed. 

Judgment  for  the  plaintiff  for  £132  78.  7d. 
and  interest  thereon  at  5%  per  annum, 
with  costs. 

Solicitors  for  plaintiff,  Malleson,  England  &  Stewart. 
Solicitor  for  defendant,  C.  Powers,  Crown    Solicitor  for    the 
Commonwealth. 
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MILES Appellant. 

Plaintiff  ; 

AND 

COMMERCIAL  BANKING  Co.  OF  SYDNEY  .    Respondent: 
Defendant. 

ON  APPEAL  FROM  THE  SUPREME  COURT  OF 
NEW  SOUTH  WALES. 

H.  C.  OF  A.    Practice — New  trial — Excessive  Damaged — Action  for  dishonor  of  cheque  andlihtf^ 
1904.  Misdirection  as  to  meamire  of  damages. 

' '  If  a  Judge  at  Nisi  Priua  wrongly  directs  the  jury  as  to  the  meuare  of 

'       damages,  and  they  give  damages  the  amount  of  which  can  only  be  explained  od 

j§  il/y     Qa     z^n 

_  *  '  the  assumption  that  it  was  due  to  the  improper  direction,  a  new  trial  may  be 
Griffith,  G.J.,  granted,  although  no  specific  direction  on  the  point  was  asked  for  by  defendant's 
O^'iSiT/j.    counsel  at  the  trial. 

Knight  v.  Egerton^  7  Ex.,  407,  followed. 

In  an  action  by  a  trader  for  dishonoring  cheques  and  for  libel,  contained  in 
the  memorandum  written  on  a  cheque  in  explanation  of  the  dishonor,  in  which  the 
plaintiff  claims  only  general  damages  for  injury  to  his  credit  and  reputation, 
evidence  that  he  lost  a  particular  agency  business,  upon  which  the  rest  of  bis 
business  depended,  by  reason  of  the  dishonors  or  libel  complained  of,  is  not 
admissible.     Such  damage  is  special  damage,  and  must  be  pleaded  and  proved. 

In  such  an  action  the  Court  will  grant  a  new  trial  on  the  ground  of  excessive 
damages  if  they  think  that,  having  regard  to  all  the  circumstances  of  the  case,  tbe 
damages  are  so  large  that  no  reasonable  jury,  properly  applying  their  minds  to  the 
relevant  evidence,  could  have  given  them. 

Metropolitan  Nail  tray  Co.  v.  Wright  ^  11  App.  Cas.,  152,  explained;  Prafd 
V.  Graham,  24  Q.B.D.,  63,  followed. 

Judgment  of  the  Supreme  Court,  (1904)  4  S.R.  (N.S.W.),  22.3,  affirmed. 

Appeal  from  a  decision  of  the  Supreme  Court  of  New  South 
Wales. 
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The  plaintiff  brought  an  action  against  the  defendant  bank  for   H-  C.  of  A. 
dishonoring  two  cheques,   and  for  a  libel  consisting  of  certain       v_^ 
words  written  upon  one  of  the  cheques,  giving  the  reason  for       Miles 
dishonoring  it.     No   evidence  was  offered   at  the   trial  by   the  commercial 
defendant  bank,  and  the  case  resolved  itself  practically  into  one  Banking  Co. 

'  ^  /  OF  2SYDNXT. 

of  assessment  of  damages.     The  jury  found  for  the  plaintiff,  with       

£800  damages.     A  new  trial  was  granted  by  the  Full  Court,  on 
the  ground  {inter  alia)  that  the  damages  were  excessive  and  that 
the  verdict  was  against  the  weight  of  evidence.     The  facts  suffic- 
iently appear  in  the  judgment  of  Griffith^  C.J. 
The  plaintiff  now  appealed  from  the  decision  of  the  Full  Court. 

Brwce  STnith,  K.C.,  and  Rolin,  for  the  appellant.  It  cannot  be 
said  that  the  verdict  was  one  which  reasonable  men  could  not 
honestly  find.  There  was  no  contradiction  of  the  plaintiffs 
evidence,  and  the  evidence  as  to  the  profits  previously  made  by  the 
plaintiff  justifies  the  amount  of  the  verdict.  Although  there  was 
no  direct  evidence  that  the  plaintiff  suffered  the  loss  of  his  agency 
business  in  consequence  of  the  dishonors  or  of  the  libel,  there  was 
evidence  from  which  the  jury  might  infer  that  that  was  the  case, 
and  his  storekeeping  business  depended  for  its  success  upon  the 
agency.  The  Supreme  Court  practically  retried  the  case,  and  set 
aside  the  verdict  because  the  amount  of  damages  was  much  greater 
than  they  themselves  thought  the  plaintiff  ought  to  have 
recovered.  The  damages  were  practically  at  large.  Substantial 
damages  may  be  given  although  there  is  no  evidence  of  actual 
loss ;  Dmvling  v.  Jones^  2  N.S.W.L.R.,  359,  following  Marzetti  v. 
WiUiavis,  1  B.  &  Ad.,  415 ;  Rolin  v.  Steward^  14  C.B.,  595 ; 
OdgerSy  Libel  and  Slander,  3rd  ed.,  p.  339.  There  is  no  standard 
by  which  the  amount  of  damages  can  be  tested ;  Odgers,  Libel 
and  Slander,  3rd.  ed.,  p.  201.  The  fact  that  the  Supreme  Court 
thought  the  amount  of  the  verdict  larger  than  ought  to  have  been 
given  is  not  a  sufficient  ground  for  granting  a  new  trial ;  Duberley 
V.  Gunning,  4  T.R.,  651 ;  Robey  v.  Omental  Bank,  2  N.S.W. 
S.C.R  (N.S.),  56;  Solomon  v.  Bitton,  8  Q.B.D.,  176.  It  must  be 
such  as  no  reasonable  men  could  have  found  ;  Webster  v.  Friede- 
^,  17  Q.B.D.,  736 ;  Metropolitan  Railway  Co.  v.  Wright,  11  App. 
Cas.,  152;   Commissioner  for  Railways  v.  Brown,  13  App.  Cas., 


472  HIGH   COURT  [1904. 

H.  C.  OF  A.  133  ;  Gross  v.  Goode,  8  N.S.W.L.R.,  255 ;  Phillips  v.  Martin,  15 
^  App.  Caa,  193  ;  Ellis  v.  South  British  Fire  and  Marine  Insur- 

MiLEs       »^<^^  C'o.,  10  N.S. W.  W.N.,  105  ;  Municipal  Council  of  Bri^ne 

Commercial  ^  *    -^^^'^^'^>   (1894)   A.C.,    249  ;    Australian   Newspaper   Co.  v. 

Banking  Co.  Bennett,  (1894)  A.C.,  284 ;  Pearse  v.  Schwder  &  Co,,  (1897)  AC, 
OF  Sydney. 

520.     In  libel  cases  the  assessment  of  damages  is  peculiarly  the 

province  of  the  jury;  Bray  v.  Ford,  (1896)  A.C.,  44;  Davis  v. 

Shepstone,  11  App.  Cas.,  187. 

Rolin  followed.  The  loss  of  the  agency  was  general,  not 
special,  damage.  Where  the  libel  is  in  reference  to  a  man's  trade, 
the  jury  are  entitled  to  take  into  consideration  as  general  damage 
a  loss  which  is  not  specifically  alleged,  nor  proved  to  have  been 
the  consequence  of  the  libel,  if  it  might  naturally  have  been  so 
caused  ;  Ratdiffe  v.  Evans,  (1892)  2  Q.B.,  524 ;  Ingram  v.  Law- 
son,  6  Bing.  N.C.,  212  ;  Harrison  v.  Pearce,  1  F.  &  F.,  567;  32 
L.T.  (O.S.),  298 ;  Odgers,  Libel  and  Slander,  3rd  ed.,  p.  352. 
Evidence  of  it  was  admitted  and  left  to  the  jury,  without  objec- 
tion. It  is  impassible  for  the  Court  of  appeal  to  say  what  amount 
of  damages  ought  to  have  been  awarded. 

[Griffith,  C.J.,  referred  to  Fleming  v.  Bank  of  New  Zealandy 
(1900)  A.C.,  577  ;  and  Jones  v.  Spencer,  77  L.T.,  536.] 

G.  B.  Stephen,  for  the  respondents.  The  Court  is  bound  to  con- 
sider all  the  facts  where  the  amount  of  damages  is  in  question 
The  damages  are  clearly  out  of  proportion  to  the  injury  which  the 
plaintiff  could  have  suffered  ;  Lees  v.  Evans,  12  N.S.W.LR.,  7. 
The  evidence  was  objected  to  on  the  question  of  damages,  though 
the  judge  was  not  specifically  asked  to  direct  the  jury  to  leave  it 
out  of  consideration  in  assessing  damages.  The  loss  of  the 
agency  was  special  damage,  and,  therefore,  should  have  been 
claimed  in  the  declaration,  and  proved  to  have  been  the  conse- 
quence of  the  dishonors  or  libel.  Neither  was  done  in  this  case. 
The  loss  of  a  particular  individual's  custom  is  special  damage,  and 
must  be  so  alleged  and  proved  ;  Fleming  v.  Bank  of  New  Zealand, 
(1900)  A.C.,  577,  at  p.  587.  Where  there  is  no  special  damage 
proved,  the  amount  of  the  verdict  will  be  more  severely  criticised ; 
Cox  v.  E,  S.  and  A.  Bank,  (1903)  Q.S.R.,  294. 
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Bruce-Smithy  K.C.,  in  reply.     The  Judge  was  not  a^sked  to  H.  C.  of  a. 

direct  the  jury  that  they  must  leave  the  damages  out  of  their        ^®^- 

consideration.      The  evidence   was   material,   and  having   been       j^iiles 

admitted,  the  jury  were  entitled  to  make  what  use  of  it  they  ,,      ^' 

**     •'  ,  "^    Commercial 

pleased,  unless  counsel  had  asked  the  Judge  to  direct  them  other-  Banking  Co. 
wise.     The  practice  in  this  respect  is  the  same  in  our  Courts  as  in 
England.     If  counsel  lies  by,  his  client  cannot  avail  himself  of 
the  point  afterwards.     Parties  are  bound  by  the  course  taken  by 
their  counsel  at  the  trial ;  Section  v.  Bm^iand,  (1900)  A.C.,  185. 

[Griffith,  C.J. — A  Judge  cannot  escape  doing  his  duty  owing 
to  the  silence  of  counsel  at  the  trial.  He  is  bound  to  inform  the 
jury  of  the  proper  measure  of  damages ;  Knight  v.  Egerton,  7  Ex., 
407.] 

Griffith,  C.J.  This  is  an  appeal  from  a  decision  of  the 
Supreme  Court  of  New  South  Wales  making  absolute  a  Rule 
Nisi  for  a  new  trial  on  the  ground  that  the  damages  awarded  by 
the  jury  were  excessive. 

It  was  contended  before  us  on  behalf  of  the  appellant  that  the 
power  of  the  Court  to  grant  a  new  trial  on  the  ground  that  the 
damages  are  excessive  is  onfe  which  practically  cannot  be  exercised 
except  under  very  extraordinary  circumstances.  The  true  rule 
was  laid  down  in  the  case  of  Praed  v.  Graham,  24  Q.B.D.,  5e3,  by 
Lord  Esher,  who  said  (p.  55),  "  If  the  Court,  having  fully  con- 
sidered the  whole  of  the  circumstances  of  the  case,  come  to  this 
conclusion  only : — *  We  think  that  the  damages  are  larger  than 
we  ourselves  should  have  given,  but  not  so  large  as  that  twelve 
sensible  men  could  not  reasonably  have  given  them,'  then  they 
ought  not  to  interfere  with  the  verdict.  If,  on  the  other  hand, 
the  Court  thinks  that,  having  regard  to  all  the  circumstances  of 
the  case,  the  damages  are  so  excessive  that  no  twelve  men  could 
reasonably  have  given  them,  then  they  ought  to  interfere  with  the 
verdict."  That  is  really  only  an  instance  of  the  general  rule 
which  is  followed  by  the  Court  in  dealing  with  applications  for  new 
trials  on  the  ground  that  the  verdict  of  the  jury  is  against  the 
weight  of  evidence.  In  each  case  the  Court  must  consider  the 
whole  of  the  circumstances  and  give  its  judgment  in  accordance 
with  its  view  of  the  weight  of  those  circumstances. 

In  \dew  of  the  authorities  that  were  cited  by  Mr.  Bruce  Smith, 
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H.  C.  OF  A.  and  which  he  contended  laid  down  a  different  rule,  it  will  be  useful 

to  refer  to  the  latest  ease  on  the  subject,  Jones  v.  Spencer,  77  LT., 

Miles       536.  It  was  a  case  before  the  House  of  Lords.  Lord  Halahwryy  LC, 

CoMMEKciAL  ^^^^  ^^^  bccu  onc  of  the  Judges  in  the  case  of  Metropolitan  Riiil- 

Bankinq  Co.  y^ay  Co.  v.  Wright,  11  App.  Cas.,  152,  speaking  of  that  case,  in 

OF  o7DNEY.  , 

which,  in  the  opinion  of  Lord  EsJver,  a  new  rule  had  been  laid  down, 

making  it  nearly  if  not  quite  impossible,  short  of  perversene^s  on 
the  part  of  the  jury,  to  interfere  with  their  verdict  on  the  ground 
that  the  damages  were  excessive,  said  (p.  537):  "  Certainly,  so  far 
as  I  am  concerned,  in  using  the  language  which  I  am  reported  to 
have  used  in  delivering  judgment  in  the  case  of  Metropolita.n  Bail- 
way  Go.  V.  Wright  (supra),  I  was  not  under  the  impression  that  I 
was  suggesting  any  new  rule.  I  merely  gave  expression  to  what  I 
have  always  believed  to  be  the  rule  ever  since  I  entered  the  profes- 
sion. It  is  a  rule  which  I  see  no  reason  to  alter,  even  if  I  had  juris- 
diction to  do  so,  which  I  have  not.  ...  I  have  been  looking  into 
the  authorities  to  see  what  can  have  given  rise  to  the  impression  that 
it  was  a  new  rule,  aud  I  find  that,  in  the  case  of  Rafael  v.  VereUi 
(2  Wm.  Bl.,  987),  now  more  than  a  century  ago,  De  Grey,  C.J., 
said  in  substance  very  much  what  I  said  in  Metropolitan  Railuxiy 
Co.  V.  Wright."  Then  he  goes  on  :  "  If  there  is  a  question  of  fact 
left  to  the  jury,  and  they  have  reasonably  answered  it,  their 
verdict  cannot  be  disturbed.  I  am  not  aware  of  any  observation 
of  my  own  in  the  case  of  Metropolitan  Railway  Co.  v.  Wright, 
which  would  suggest  any  other  rule  than  that  which  has  certainly 
been  held  as  established  with  the  authority  of  that  learned  Judge 
more  than  a  century  ago.  I  have  thought  it  right  to  say  this  be- 
cause some  misapprehension  appears  to  have  existed  in  the  mind  of 
Lord  Esher,  M.R.,  that  your  Lordships  in  this  House  had  laid  down 
a  new  rule.  He  appears  to  have  said  that  now  it  is  almost  impos- 
sible to  get  a  new  trial ;  I  am  not  aware  of  the  impossibility,  and  I 
am  not  aware  of  any  authority  in  this  House  to  lay  down  any 
such  new  rule  on  the  subject."  In  this  judgment  Lord  Herschell 
concurred,  as  did  also  Lords  Macynaghten,  Morris  and  Shand. 

Clearly,  therefore,  the  Supreme  Court  was  justified,  and  indeed 
bound,  to  inquire  whether  the  verdict  in  this  case  was  such  as 
reasonable  men,  applying  their  minds  to  the  material  facts  of  the 
case,  could  have  given.     It  is  not  advisable  in  cases  of  this  kind 


1  C.L.R.]  OF  AUSTRALIA.  475 

on  appeal  ix)  say  more  than  is  absolutely  necessary  about  the  par-  H.  C.  of  a. 

ticular  facts  of  the  case,  but,  shortly  stated,  the  facts  are  these.       , \ 

The  plaintiff  was  a  small  storekeeper  in  the  country,  at  a  place       Miles 
called  Bellinger,  where  he  also  acted  as  agent  for  a  contractor  cqjjmkrcial 

named  Fitzgerald  in  procuring  timber  sleepers  in  large  quantities  Bankino  Co. 
?     .                                   .              .                                           ofSydnky. 
from  the  district.     The  storekeeping  business,  apparently,  was       

not  prosperous,  and  the  plaintiff  stated  that  what  success  it  had 
was  altogether  dependent  upon  his  retaining  the  position  of  agent 
for  Fitzgerald.  He  examined  the  sleepers  for  liim,  approved  of 
them,  and  paid  the  sleeper  getters  for  them  as  they  were  brouglit 
in.  In  that  way  he  was  brought  into  contact  with  the  men 
engaged  in  the  trade,  and  got  their  custom  for  his  store.  Such 
prosperity  as  he  enjoyed  therefore  depended  directly  or  indirectly 
upon  his  agency  for  Fitzgerald.  For  the  purpose  of  making  pay- 
ments for  the  sleepers  money  was  advanced  to  him  by  Fitzgerald 
from  time  to  time,  and  was  placed  to  the  plaintiffs  credit  in  the 
defendant  bank  on  a  trust  account.  He  paid  the  men  by  cheques 
drawn  upon  this  account.  No  evidence  was  given  on  behalf  of 
the  defendant,  so  that  the  jury  had  before  them  only  the  plaintiff's 
view  of  the  facts. 

Before  September,  1903,  some  difficulty  had  arisen  with  regard 
to  the  payment  of  the  men  for  the  sleepers,  owing  to  delay  on  the 
part  of  Fitzgerald  in  sending  remittances  for  that  purpose,  with 
the  result  that  the  plaintiff  was  unable  to  pay  for  the  sleepers  as 
promptly  as  was  to  be  desired.  On  I4th  September  the  plaintiff 
called  a  meeting  of  his  creditors,  but  before  that,  on  21st  August, 
he  had  had  a  cheque  dishonored,  drawn  on  his  private  account, 
for  £10.  Other  cheques  of  his  for  £10  and  £4  16s.  6d.,  had  also 
been  di-shonored.  One  or  two  of  the  men  had  sued  him  for 
money  due  to  them  for  sleepers,  and  in  addition  to  that  he  had 
dishonored  a  promissory  note.  At  the  meeting  of  his  creditors  a 
resolution  was  carried  that  his  estate  should  be  sequestrated. 
That  would,  by  the  law  of  the  State,  be  an  act  of  bankruptcy. 
That  was  the  position  of  the  plaintiff's  affairs  in  September,  and 
from  it  can  be  gathered  the  value  of  his  business  and  tlie  extent 
of  his  credit,  and,  knowing  the  nature  of  the  business,  one  can 
form  an  idea  of  the  injury  he  would  suffer  in  his  credit  and  repu- 
tation by  the  dishonor  of  a  cheque.     It  appears  that  on  17  th 
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H.  C.  OF  A.   September,  four  or  five  days  after  the  meeting  of  creditors,  the 

plaintiff  gave  a  cheque  for  £2  to  one  of  the  timber  cuttei-s.    This 

Miles       cheque,  which  was  drawn  upon  the  trust  account,  was  dishonored 

Commercial  ^^  ^'^^  24th,  and  another  cheque,  for  £2  5s.  Od.,  drawn  upon  the 

Banking  Co.  same   account,  was    dishonored    on  the  28th.      When  the  first 
OF  Sydney.  t    -i         i      i       n     .  i  i        ta  ' 
clieque  was  returned  by  the  bank  it  was  endorsed    "  Drawers 

estate  sequestrated."  The  plaintiff  then  sued  the  defendant  bank 
for  dishonoring  these  two  cheques,  and  also  for  libel,  the  Hbel 
being  contained  in  the  words  written  by  the  bank  on  the  first 
cheque.  At  the  time  of  the  dishonor  the  plaintiffs  estate  had 
not  been  sequestrated.  This  statement  was  therefore  inaccurate. 
But  he  had  committed  an  available  act  of  bankruptcy,  and  liis 
estate  was  liable  to  be  sequastrated  at  any  moment.  The  defend- 
ants by  their  plea  refuted  this  statement,  and  a  point  was  made 
that  the  jury  was  justified  by  this  plea  in  giving  exemplar}' 
damages.  Under  the  circumstances  of  the  case  I  think  there  is 
nothing  in  this  point.  It  appeared  further  that  the  plaintiff  on 
6th  October  made  a  composition  with  his  creditors,  having  pre- 
viously drawn  the  balance  standing  to  the  credit  of  the  trust 
account  and  paid  it  to  Fitzgerald.  Shortly  after  that  Fitzgerald 
discontinued  operations  in  that  district  and  transferred  his  business 
to  another  place.  Plaintiff  now  complains  that  by  the  dishonor 
of  the  two  cheques  and  by  the  publication  of  the  defamatoiy 
statement  already  mentioned,  he  was  injured  in  his  credit  and 
reputation,  and  claims  damages  in  respect  thereof.  That  was  the 
only  damage  claimed,  and  that  was  how  it  was  put  by  counsel,  I 
suppose,  to  the  jury.  Now,  the  plaintiff'  evidently  last  his  busi- 
ness at  Bellinger.  But  that  altogether  depended  upon  his  being 
the  agent  for  Fitzgerald  in  his  dealings  with  the  timber  getters, 
and  Fitzgerald,  having  ceased  to  obtain  timber  from  that  district, 
no  longer  needed  an  agent  there.  No  evidence  was  given  as  to 
the  cause  of  Fitzgerald's  withdrawal.  It  is  plain  that  the  plaintiff 
would  have  lost  this  business  whether  the  cheques  had  been  dis- 
honored or  not.  Now,  the  j  ury  having  had  the  evidence  on  this 
point  of  the  loss  of  Fitzgerald's  business  left  to  them  by  the  Judge, 
must  be  taken  to  have  attached  weight  to  it,  and  they  appear  to 
have  given  the  plaintiff  damages  for  the  loss  of  this  agency.  But 
it  is  clear  that,  if  the  plaintiff  intended  to  claim  that  he  had  lost  the 
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agency  by  reason  of  the  dishonor  of  the  cheques  and  the  libel,  he  H-  C  of  A. 
was  bound  to  allege  it  in  his  declaration  and  to  prove  it.     That 
would  be  only  fair  to  the  defendants,  for,  if  the  matter  had  been       Miles 
alleged  and  so  brought  to  their  attention,  they  would  have  had  an  commercial 

opportunity  of  inquiring  into  the  matter  and  rivine:  evidence  to  Banking  Co. 
irf  J  ^  ^  &         &  OF  Sydney. 

show  that  the  loss  had  not  been  caused  in  that  way.     But  the       

defendants  were  not  put  upon  inquiry  on  this  point,  and  it  could 
not  be  given  in  evidence  at  the  trial,  and  could  not  properly  be  taken 
into  consideration  by  the  jury  in  estimating  the  damage  which  the 
plaintiff  had  suffered.  In  the  case  of  Knight  v.  Egerton^  7  Ex., 
407,  the  Court  held  that  it  was  the  duty  of  the  Judge  to  inform 
the  jury  what  was  the  true  measure  of  damages  on  the  issues 
raised  before  them,  whether  the  point  was  taken  at  the  trial  or 
not.  In  the  present  case,  however,  the  learned  Judge  told  the 
jury  that  they  were  entitled  to  take  the  probability  of  this  loss 
into  consideration.  As  the  plaintiff  had  alleged  that  he  made  £400 
a  year  out  of  the  business,  the  jury  may  have  arrived  at  the  amount 
of  their  verdict  by  giving  liim  damages  to  the  extent  of  two 
years'  profit.  But,  if  Fitzgerald's  business  left  him  for  other 
reasons  altogether,  that  must  be  left  out  of  consideration,  and  the 
only  damage  remaining  is  that  which  a  man  in  the  plaintiffs 
position  would  be  likely  to  suffer  in  his  credit  and  reputation  by 
the  dishonor  of  two  small  cheques.  As  the  learned  Chief  Justice 
put  it,  the  business  of  a  man  who  had  committed  an  available  act 
of  bankruptcy,  who  had  had  cheques  previously  dishonored,  who 
had  just  made  a  composition  with  his  creditors  and  had  only  a 
deficiency  of  £32,  must  have  been  in  a  very  small  way  of  business 
indeed.  Regarded  from  that  point  of  view,  the  award  of  £800 
damages  is  manifestly  absurd,  as  compared  with  the  loss  which  he 
could  have  sustained  in  such  a  business  under  the  circumstances. 
The  learned  Judge  was  wrong  in  giving  the  direction  that  he  did, 
and  the  jury  must  be  assumed  to  have  attached  weight  to  that 
direction  in  assessing  the  amount  of  damages.  That  in  itself  would 
be  a  sufficient  ground  for  granting  a  new  trial.  But,  even  if  it 
were  not,  the  jury  could  not  have  properly  applied  their  minds  to 
the  only  question  which  they  had  to  try.  Supposing  they  had 
been  properly  directed,  they  should  have  been  told  that  they 
could  not  give  vindictive  damages,  but  merely  compensation  for 
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H.  C.  OF  A.  \}^Q  injury  the  plaintiff  was  likely  to  suffer  in  his  business  as  a 

1004 

^^'        natural  and  probable  consequence  of  the  dishonors  and  the  libel 

Miles       They  were  not  entitled  to  take  into  consideration  the  possible 

CoMMKRciAL  ^^^^^^  ^^  plaintiff's  continuing  to  be  employed  as  the  agent  for 

Banking  Co.  Fitzgerald,  nor  the  possibility  that  Fitzgerald  would  have  con- 

oF  Sydney.      .       .  .  . 

tinned  to  carry  on  business  there  if  the  cheques  had  not  been 

dishonored.  There  was  no  evidence  whatever  to  connect 
Fitzgerald's  abandonment  of  that  district  with  the  dishonours  or 
the  libel.  The  amount  of  the  verdict  was,  therefore,  entirely  out 
of  proportion  to  any  loss  which  the  plaintiff  could  possibly  have 
suffered,  and  was  such  as  no  reasonable  men,  understanding  the 
subject  to  which  they  ought  to  apply  their  minds,  could  have 
found.  I  think,  therefore,  that  the  judgment  of  the  Supreme 
Court  was  quite  right. 

As  to  the  point  of  misdirection,  when  the  objection  is  such 
that  the  damages  awarded  are  excessive,  and  only  to  be  explained 
on  the  assumption  that  they  were  due  to  an  erroneous  idea  in  the 
minds  of  the  jury,  the  point  need  not  have  been  formally  taken  at 
the  trial. 

For  these  reasons  I  am  of  opinion  that  the  appeal  fails  and  must 
be  dismissed,  unless  the  plaintiff  agrees  to  a  reduction  of  the  dam- 
ages and  to  accept  a  reasonable  sum  instead  of  £800.  If  I  am 
asked  my  opinion,  I  think  that  the  £100  suggested  by  Darlty, 
C.J.,  would  be  a  very  fair  amount  under  the  circumstances. 

Barton,  J.,  and  O'Connor,  J.,  concurred. 

Bruce  Smith,  K.C.,  for  the  plaintiff,  stated  that  the  plaintiff 
would  not  agree  to  accept  the  £100  suggested,  and  the  appeal  was 
therefore  dismissed. 

Appeal  dismissed  with  costs. 

Solicitors,  for  appellant.  Sly  &  RusselL 
Solicitors,  for  respondents,  Cape,  Kent  &  Qaden. 
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[PRIVY  COUNCIL.] 

DAILY  TELEGRAPH  NEWSPAPER  CO.  LTD.    Appellants; 

AND 

McLaughlin respondent. 

[ON  APPEAL  FROM   THE  HIGH   COURT  OF  AUSTRALIA.] 

Special  leave  to  appeal- f ram  High  Court — Reasons  for  refusing — Judgment  appealed        Pbivy 

from  unattended  trith  sufficient  doubt. 

1904. 

Special  leave  to  appeal  to  His  Majesty  in  Council  from  a  judgment  of  the         ^    ^    / 
High  Court  will  not  be  granted  by  the  Judicial  Committee,  even  in  a  case  involving       July  15. 
*  large  amount  of  money  and  important  questions  of  law,  where  it  appears  to  them 
that  the  judgment  from   which  leave  to  appeal  is  sought  is  plainly   right  or 
■unattended  with  sufficient  doubt  to  justify  the  granting  of  leave. 

Observations  of  Lord  Watson  in  La  Cit6  de  Montreal  v.  Lea  Eccle^ias'iquea 
duSeminaire  de  St.  Sulpice  de  Montreal,  14  App.  Cas.,  660,  at  p.  662,  as  to  the 
rules  to  be  followed  in  granting  special  leave  to  appeal  from  the  Supreme  Court  of 
Canada,  applied. 

Petition  for  special  leave  to  appeal  from  the  judgment  of  the  High  Court  in 
McLaughlin  v.  Daily  Telegraph  Newspaper  Co.  Ltd.  (an/e  p.  243)  dismissed  with 
costs  on  this  ground. 

Petition  for  special  leave  to  appeal  to  His  Majesty  in  Council 
from  the  decision  of  the  High  Court  (ante,  p.  243). 

The  judgment  of  their  Lordships  was  delivered  by 

Lord  Macnaghten.  As  this  is  the  first  instance  in  which  an 
application  has  been  made  for  special  leave  to  appeal  to  His 
Majesty  from  a  decision  of  the  High  Court  of  Australia,  their 
Lordships  think  it  desirable  to  state  the  principles  which,  in  their 
opinion,  ought  to  guide  this  Board  in  tendering  advice  to  His 
Majesty  in  such  a  case.     The  High  Court  occupies  a  position  of 

*  Present— Lord  Macnaghten,  Lord  Davey,  Lord  Robertson,  Lord  Lindley 
And  Sir  Arthur  Wilson. 
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• 

P.  C.        great  dignity  and  supreme  authority  in  the  Commonwealth.    Xo 

appeal  lies  from  it  as  of  right  to  any  tribunal  in  the  Empire. 

Daily       There  can  be  no  appeal  at  all  unless  His  Majesty,  by  virtue  of  his 

Nev^paper  Boyal  prerogative,  thinks  fit  to  grant  special  leave  to  appeal  to 
Co.  Ltd.     himself  in  Council.     In  certain  cases  touching  the  Constitution  of 

McLaughlin  the  Commonwealth  the  Royal  prerogative  has  been  waived.  In 
all  other  cases  it  seems  to  their  Lordships  that  applications  for 
special  leave  to  appeal  from  the  High  Court  oug'ht  to  be  treated 
in  the  same  manner  as  applications  for  special  leave  to  appeal 
from  the  Supreme  Court  of  Canada,  an  equally  august  and  inde- 
pendent tribunal.  And  their  Lordships  think  that  they  cannot 
do  better  than  repeat  the  observations  which  were  made  by  Lord 
Watson,  in  delivering  the  judgment  of  this  Board  in  the  case  of  a 
petition  to  Her  late  Majesty,  in  which  the  City  of  Montreal  was 
the  applicant;  La  Cite  de  Montreal  v.  Lea  EcclSsiaatiques  du 
Seminaire  de  St.  Sulpice  de  Montrial  (14  App.  Cas.,  660,  at  p. 
662). 

"  It  is  the  duty  of  their  Lordships,"  said  Loixl  Watson  in  that 
case,  "to  advise  Her  Majesty  in  the  exercise  of  her  prerogative, and 
in  the  discharge  of  that  duty  they  are  bound  to  apply  their 
judicial  discretion  to  the  particular  facts  and  circumstances  of 
each  case  as  presented  to  them.  In  forming  an  opinion  as  to  the 
propriety  of  allowing  an  appeal,  they  must  necessarily  rely  to  a 
very  great  extent  upon  the  statements  contained  in  the  petition 
with  regard  to  the  import  and  effect  of  the  judgment  complained 
of,  and  the  reasons  therein  alleged  for  treating  it  a«  an  exceptional 
one,  and  permitting  it  to  be  brought  under  review.  Experience 
has  shown  that  great  caution  is  required  in  accepting  these 
reasons,  when  they  are  not  fully  substantiated,  or  do  not  appear 
to  be  primd  facie  established  by  reference  to  the  petitioner's 
statement  of  the  main  facts  of  the  case,  and  the  questions  of  law 
to  which  these  give  rise.  Cases  vary  so  widely  in  their  circum- 
stances that  the  principles  upon  which  an  appeal  ought  to  be 
allowed  do  not  admit  of  anything  approaching  to  exhaustive 
definition.  No  rule  can  be  laid  down  which  would  not  necessarily 
be  subject  to  future  qualification,  and  an  attempt  to  formulate 
any  such  rule  might  therefore  prove  misleading.  In  some  cases, 
as  in  Prince  v.  GagnoUy  (8  App.  Cas.,  103),  their  Lordships  have 
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had  occasion  tx)  indicate  certain  particulars,  the  absence  of  which       P-  C- 


will  have  a  strong  influence  in  inducing  them  to  advise  that  leave       ^ '^ 

should  not  be  given,  but  it  by  no  means  follows  that  leave  will       Daily 
be  recommended  in  all  cases  in  which  these  features  occur.     A  jJ^^^^b^ 
case  may  be  of  a  substantial  character,  may  involve  matter  of     Co.  Ltd. 
great  public  interest,  and  may  raise  an  important  question  of  law,  McLacohlim 
and  yet  the  judgment  from  which  leave  to  appeal  is  sought  may 
appear  to  be  plainly  right,  or  at  least  to  be  unattended  with 
sufficient  doubt  to  justify  their  Lordships  in  advising  Her  Majesty 
to  grant  leave  to  appeal." 

In  Prince  v.  Gagnon,  to  which  Lord  Watson  refers,  it  was 
stated  that  their  Lordships  were  not  prepared  to  advise  Her  late 
Majesty  to  exercise  her  prerogative  by  admitting  an  appeal  to 
Her  Majesty  in  Council  from  the  Supreme  Court  of  Canada,  "  save 
where  the  case  is  of  gravity  involving  matter  of  public  interest, 
or  some  important  question  of  law,  or  affecting  property  of  con- 
siderable amount,  or  where  the  case  is  otherwise  of  some  public 
importance  or  of  a  very  substantial  character." 

In  the  present  case  the  question  before  the  High  Court  was  a 
question  partly  of  fact  and  partly  of  law.     The  action  was  brought 
to  recover  from  a  limited  company  certain  shares  which  had 
formerly  stood  in  the  plaintiff's  name,  but  had  been  transferred 
under  the  authority  of  a  deed  purporting  to  have  been  executed 
by  the  plaintiff  by  his  attorney.     His  case  was  that  the  power  of 
attorney,  though  it  bore  his  genuine  signature,  was  void,  because 
at  the  time  when  his  signature  was  obtained  he  was  of  unsound 
mind,  and  incapable  of  understanding  what  he  was  doing.     After 
a  careful  review  of  the  facts,  the  High  Court,  differing  from  the 
Judge  of  first  instance,  came  to  the  conclusion  that,  when  the 
plaintifl*  executed  the  power  of  attorney  in  question,  "  he  had  no 
knowledge  of  what  he  was  doing  except  that  he  knew  that  he 
was  signing  his  name,  which  under  the  circumstances  was,  as 
described  by  Dr.  Lamrock,"  who  was  his  medical  attendant,  "  a 
mere  mechanical  act."     Having  come  to  this  conclusion  on  the 
facta  of  the  case  the  High  Court  held  that  the  power  of  attorney 
was  void  and  the  deed  of  transfer  a  nullity.     Now  the  petitionee, 
as  their  Lordships  understand,  do  not  propose  to  contest  the  find- 
ing of  the  High  Court  on  the  question  of  fact,  nor  indeed  would 
their  Lordships  be  disposed  to  advise  His  Majesty  to  admit  an 
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P-C.        appeal  on  such  a  question.     The  petitioners,  however,  allege  that 

the  case  involves  a  large  sum  of  money,  as  apparently  it  does,  and 

Daily       ^^^^  ^^^  question  is  one  of  general  interest,  which  may  also  be 

Newspaper  *^^i^^®^-     But   their  Lordships,  having  had    the  advantage  of 
Co  Ltd.      hearing  argument  on  both  sides,  see  no  reason  to  doubt  that  the 

McLaughlin  judgment  of  the  High  Court  is  right.  The  case  of  Thompson  v. 
Leach,  (3  Mod.,  301 ;  Carthew,  435),  referred  to  in  the  judgment 
of  the  High  Court,  seems  to  be  an  authority  on  the  point ;  and 
the  case  of  Elliot  v.  Ince  (7  D.  M.  &  G.,  475),  which  is  also 
referred  to  in  the  judgment  in  one  of  its  aspects,  though  not  the 
one  chiefly  discussed,  comes  very  near  the  present  case.  Then?  a 
lady  who  was  tenant-in-tail  of  copyholds  executed  a  power  of 
attorney  authorizing  her  attorney,  first,  to  procure  her  admission 
as  tenant-in-tail  and,  secondly,  to  surrender  after  admission,  and 
then  to  take  re-admission  in  fee.  She  was  a  lunatic  so  foimd  at 
the  time  of  the  execution  of  the  power  of  attorney.  All  the  pro- 
ceedings contemplated  were  taken,  and  on  tlie  face  of  them 
appeared  to  be  regular.  It  was  contended  after  her  death  that 
she  died  entitled  to  the  copyholds  in  fee.  The  Vice-Chancellor 
so  decided.  But  Lord  Cranworth,  L.C.,  on  appeal,  held  that  unless 
a  lucid  interval  were  proved  she  must  be  treated  as  tenant-in-tail. 
His  Lordship's  view  was  that  everything  depended  on  the  validity 
of  the  power  of  attorney,  and  that,  if  she  was  of  unsoimd  mind 
when  she  executed  the  power  of  attorney,  "  the  substratum,"  to 
use  his  Lordship's  expression,  was  "removed."  Now,  if  the  power 
of  attorney  is  mere  waste  paper,  it  is  difficult  to  see  how  anything 
which  rests  on  it  as  the  foundation  and  groundwork  of  the  whole 
superstructure  can  be  of  any  validity,  w^iether  the  transaction  is 
beneficial  to  the  lunatic  or  not.  The  risk  to  a  company  acting  on 
a  power  of  attorney  is  no  doubt  considerable,  but  the  directors 
can  protect  themselves  to  some  extent  by  making  careful  enquiries 
— a  precaution  not  apparently  taken  in  the  present  case.  As 
custodians  of  the  register  they  cannot  expect  perfect  immunity. 
They  are  always  exposed  to  the  risk  of  forgery. 

Their  Lordships  therefore  are  unable  to  advise  His  Majesty  to 
grant  special  leave  to  appeal,  and  the  petition  must  be  dismissed 
with  costs. 

Petition  dismissed  with  costs. 
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The  word   "cattle"  in  sec.   15  of  the   Cattle  Slaughtering  ajid  Distamd 
Animals  and  Meat  Act,  1902  (a)  does  not  include  sheep  and  pigs.  ^^       ' 


O'Connor,  JJ. 
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MACKAY Appellant; 

AND 

DAVIES Respondent. 

ON    APPEAL    FROM   THE    SUPREME    COURT   OF 

NEW    SOUTH    WALES. 

Cattle  Slaughtering  and  Diseased  Animals  and  Meat  Act  (No,  36  of  1902),  sec.  15—    H.  C.  of  A. 
Fees  for  inspection  of  '*  cattle  " — Meaning  of  word  "  cattle  " — Sheep  and  pigs  1904. 

not  included.  "^y — ' 

Sydney, 

gust 
29. 

Judgment  of  the  Supreme  Court  (1904)  4  S.R.  (N.S.  W.),  272,  reversed.  

Griffith,  G.J., 

Dicta  of  Innesy  J.,  in  Ex  parte  Hop  Sing,  4  N.S.  W.  W.N.,  59,  and  *S^te^^e7i,    ^"^J^^^^^?, 
C.J.,  in  Wright  v.  Commissioner  for  Railways,  12  N.S.W^.  S.C.R.,  6,  dissented 
from.     R.  V.  Charley  Mong,  4  N.S.  W.  W.N.,  103,  not  followed. 

Appeal  from  a  decision  of  the  Supreme  Court  of  New  South 
Wales. 

The  appellant,  who  was  the  keeper  of  a  house,  licensed  under 
the  Act  No.  36  of  1902,  for  the  slaughtering  of  cattle,  was  sued 
by  the  respondent,  A.  Davies,  an  inspector  under  the  same  Act,  for 
£35  19s.  8d.,  "  being  moneys  payable  under  and  in  pursuance  of 
sec.  15  of  the  Cattle  Slctughtering  and  Diseased  AniTnals  and 
Meat  Act  in  respect  of  certain  cattle  and  skins  (within  the  mean- 
ing of  the  said  section)  inspected  by  the  said  A.  Davies  as  such 
inspector  ...  at  a  certain  licensed  house  or  place  within  "  a 
certain  municipality,  "  of  which  said  licensed  house  or  place  "  the 
appellant  "  was  the  keeper,  "  and  which  said  sum  "  the  appellant 
"neglects  and  refuses  to  pay,"  &c.  Particulars  of  the  amount 
claimed  were  annexed  to  the  information,  and  included  charges  in 
respect  of  sheep  at  the  rate  of  Jd.  per  head,  and  in  respect  of  pigs 

(a)  15.  Every  inspector  may  demand  and  receive  the  sum  of  three  pence  for 
every  head  of  cattle  or  skin  inspected  by  him  under  this  Act,  to  be  paid  by  the 
keeper  of  any  licensed  house  or  place  in  or  at  which  such  inspection  is  made,  and 
to  be  recovered  before  any  justice. 


_j 
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H.  C.  OF  A.  a^  i^  pgp  head.     It  was  admitted  that  demand  had  been  made  by 

1904 

,^\       the  inspector,  and  that  the  slaughter-house  was  not  within  three 
Mackay     miles  of  the  city  of  Sydney.     The  magistrate  ordered  the  appel- 

Davies.      ^^^^  ^  V^y  ^^®  amount  claimed. 

The  appellant  obtained  a  Rule  Nisi  for  a  prohibition  against 

the  respondent  and  the  magistrate  on  the  following  grounds : — 

(1)  That  the  complaint,  particulars  and  evidence  showed  that 
charges  were  sued  for  for  the  inspection  of  sheep  and  pigs,  or  of 
the  skins  thereof,  under  Division  1  of  Part  II.  of  the  CattU 
Slaughtering  and  Diseased  Animals  and  Meat  Act,  1902,  whereas 
such  charges  were  not  legally  recoverable  under  the  said  Act ; 

(2)  That  the  evidence  showed  that  the  full  amount  of  the  charges 
authorized  by  sec.  15  of  the  said  Act  had  not  been  made. 

On  5th  May  the  Full  Court  discliarged  the  Rule  Nisi  with  costs, 
(1904)  4  S.R  (N.S.W.),  272. 

Dr.  Cidlen,  (with  him  Mocatta),  for  the  appellant.  The  word 
"cattle"  in  sec.  15  refers  only  to  homed  cattle,  and  does  not  include 
pigs  and  sheep.  Division  1,  of  Part  II.,  in  which  the  section  occurs, 
is  taken  from  the  Act  5  Wm.  IV.  No.  1,  and  was  never  intended  U> 
apply  to  any  but  homed  cattle.  There  have  been  many  Acts 
passed  dealing  with  the  slaughtering  of  cattle,  and,  wherever  the 
word  was  intended  to  have  a  wider  meaning,  the  legislature  made 
that  clear  by  defining  the  term.  The  greater  number  of  these 
Acts  are  consolidated  by  No.  36  of  1902,  which  is  divided  inix) 
parts,  each  part  being  devoted  to  one  particular  branch  of  the 
control  of  cattle  slaughtering ;  Part  I.,  Preliminary ;  Part  II, 
Division  1,  the  prevention  of  theft,  and  Division  2,  the  prevention 
of  nuisances  and  preservation  of  health ;  and  Parts  III.  and  IV., 
the  prevention  of  the  spread  of  disease  amongst  animals  used  for 
human  food.  In  Division  1  of  Part  II.  there  is  no  definition  of 
"  cattle,"  and  consequently  it  should,  if  possible,  be  there  construed 
in  its  ordinary  sense,  i.e.,  bovine  animals  only.  Any  other  con- 
struction would  be  inconsistent  with  the  nature  of  the  provisioas 
and  the  language  used.  Sec.  15  itself,  by  imposing  a  uniform 
charge  in  respect  of  the  "  cattle  "  inspected,  seems  to  indicate 
that  such  different  animals  as  sheep  and  pigs  were  not  to  be 
included.     The  respondent,  in  making  the  charge,  seems  to  have 
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seen  this  objection,  for  he  makes  a  reduced  charge  for  the  smaller   ^-  ^-  ^'  ^• 
animals,  which  he  had  no  power  to  do.  ,_^ 

In  Division  2  of  Part  II.  "  cattle  "  is  defined  as  including  sheep,     Mackay 
lambs,  pigs,  goats  and  bovine  cattle,  for  the  purposes  of  that      daviks. 

Division.     Part  III.  uses  the  word  "  animal,"  and  defines  it  to       

mean  horses,  cattle,  sheep,  pigs,  calves,  and  lambs.  The  word 
"  cattle "  there  is  exclusive  of  sheep  and  pigs,  and  in  Part  IV. 
*'  animal "  means  every  animal  used  for  the  food  of  man.  The 
natural  inference  is  that,  when  the  word  "  cattle  "  is  used  simply, 
without  any  definition,  it  is,  unless  the  context  otherwise  requires, 
to  be  construed  in  the  ordinary  sense,  to  mean  horned  cattle  only. 
The  word  "  cattle  "  in  this  section  has  never  till  now  been  suggested 
to  include  sheep  and  pigs.  Ex  parte  Hop  Sing,  4  (N.S.W.) 
W.N.,  59,  which  was  relied  on  by  the  respondent  in  the  Court 
below,  is  not  in  point.  Innea,  J.,  there  said  that  he  thought  that 
"  cattle  "  in  sec.  1  of  5  Wm.  IV.  No.  1  included  pigs,  but  he  did 
not  decide  it.  Even  if  he  had,  it  would  not  follow  that  in  this 
section  the  word  should  have  the  same  meaning.  Sec.  1  was 
one  of  a  group  of  sections  in  that  Act  which  dealt  with  nuisance- 
prevention,  and  were  taken  out  of  that  Act,  and  re-enacted  by  57 
Vict.  No.  21.  They  are  now  in  Division  2  of  Part  II.  of  the 
Consolidating  Act,  and  must  be  construed  in  the  light  of  the 
definition  in  sec.  18.  The  remaining  sections  of  5  Wm.  IV.  No.  1 
are  found  in  Division  1,  and  no  inference  can  be  drawn  that  the 
word  "  cattle,"  when  used  in  them,  should  have  the  same  mean- 
ing as  when  used  in  other  sections  of  the  original  Act  which 
are  now  in  a  difierent  Division.  R.  v.  Charley  Mongy  4  (N.S.W.) 
W.N.,  103,  did  not  carry  the  matter  any  further.  There  was  no 
argument  on  either  side,  and  the  Court  merely  followed  Ex  parte 
Hop  8ing,  supposing  that  the  matter  had  been  there  decided. 
The  statement  by  StepJten,  C.J.,  in  Wright  v.  Cormnisaianer  for 
Railways,  12  (N.S.W.)  S.C.R.,  5,  that  in  5  Wm.  IV.  No.  1  the 
legislature  intended  the  word  "  cattle  "  to  include  "  sheep  "  was 
obiter  dictuon.  The  question  was  only  as  to  the  meaning  of  the 
word  in  sec.  19  of  the  Oovemment  Railways  Act,  22  Vict.  No.  19, 
the  object  of  which  was  the  prevention  of  trespass,  and  the  pro- 
tection of  stock  in  general  from  injury  by  trains.  He  used  the 
argument  that,  apart  from  definitions,  the  meaning  of  the  word  is 
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H.  C.  OP  A.  controlled  by  the  purpose  of  the  Act  or  Division  of  an  Act  in  which 

the  word  occurs,  if  the  Act  or  Division  is  obviously  directed  to  one 

Mack  AY     purpose.     But  he  omitted  to  notice  that,  if  the  objects  of  the  Act 

Davie?       ^^  P^^^  ^^^  various,  no  inference  can  be  drawn  that  the  meaning 

of  the  word  in  one  section  is  the  same  as  when  used  in  another. 

[Griffith,  C.J. — The  main  argument  which  you  have  to  answer 
is  that,  j:)ri7?id  faciei  the  word  "  cattle,"  when  used  in  different 
places  in  one  Act,  means  the  same  thing  all  through,  and  that  this 
is  a  consolidating  Act,  re-enacting  6  Wm.  IV.  No.  1,  in  which  the 
word  has  been  held  in  certain  sections  to  have  the  wider 
meaning.] 

The^  answer  is  that  the  legislature  has  prevented  this  inference 
being  drawn  as  to  sec.  15,  by  separating  it  from  the  sections  in 
which  the  word  has  been  judicially  interpreted  in  the  wider  sense, 
placing  it  in  a  Division  where  there  is  no  definition,  and  w^here 
all  the  other  sections  are  directed  to  one  purpose  and  use  the  word 
in  the  limited  meaning,  and  placing  the  sections  which  have  been 
construed  in  a  Division  where  there  is  a  definition  giving  the 
wider  meaning,  and  where  all  the  sections  are  directed  to  another 
pui'pose,  the  prevention  of  nuisances. 

Mocatta  followed.  Sec.  3  of  13  Vict.  No.  42,  which  prohibiti* 
the  slaughter  of  "  sheep  calves  and  pigs "  within  the  city  of 
Sydney  and  suburbs,  except  in  a  licensed  slaughter-house,  would 
be  quite  unnecessary  if  5  Wm.  IV.  No.  1  had  forbidden  it. 

Sec.  15  imposes  a  new  burden  upon  the  subject,  and  should  be 
construed  strictly  in  favour  of  the  subject.  "  Cattle  "  was  held 
to  usually  mean  the  bovine  genus  only ;  Ex  purU  Dxitjield,  19 
(N.S.W.)  W.N.,  113.  In  a  plea  the  word  was  held  to  have  tlie 
colloquial  meaning,  bovine  animals ;  Brazil  v.  Fletclier  15  (N.S.W.) 
W.N.,  273. 

Kelynack  {Robson  with  him),  for  the  respondent.  It  may  be  that, 
when  the  Act  5  Wm.  IV.  No.  1  was  passed,  the  legislature  thought 
the  charge  of  threepence  per  head  a  reasonable  one  under  the  cir- 
cumstances. The  expenses  of  iuvSpection  w^ould  be  heavy,  owing  to 
the  great  distances  that  had  to  be  travelled  by  the  inspectors.  The 
natural  meaning  of  the  word  at  that  date  included  sheep  and  pigs, 
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all  domestic  animals.     The  onus  is  on  the  appellant  to  show  that  in  h.  C.  of  A. 

this  particular  case  the  word  was  used  in  the  narrower  sense.        1^)4. 

There  are  decisions  of  the  Supreme  Court,  dating  back  to  1873,     .. 

that  the  word  "  cattle,"  where  used  simply  in  a  Statute,  is  to  be  v. 

.                                  Daviks. 
construed  in  the  wider  sense  ;  Ex  parte  Hcyp  Sing  (supra),  and       " 

R.  V.  Charley  Mong  (8U2yra).     Apart  from  the  dictionary  meaning, 

the  fact  that  in  the  older  Acts  the  legislature  defined  the  term  as 

havmg  the  wider   sense  shows   that  they  regarded  that  as  a 

natural  meaning,  and  only  defined  it  for  the  purpose  of  precision, 

for  otherwise  they  would  have  particularised  the  different  classes, 

and  not  called  them  cattle  at  all.     Priirul  facie  the  word,  where 

used  in  the  older  Acts,  should  be  read  in  the  wider  sense.     One 

of  the  objects  of  the  first  Act  dealing  with  this  subject,  11  Geo. 

IV.  No.  4,  was  the  prevention  of  depredations  upon  cattle.     That 

would  be  as  desirable  an  object  in  the  case  of  slieep  and  pigs  as 

in  the  case  of  horned  cattle.     This  Act  was  continued  from  time 

to  time,  and  finally  embodied  in,  and  superseded  by,  5  Wm    IV. 

No.  1,  which  is  the  origin  of  sec.   15.     In  England  the  word 

"  cattle  "  in  sec.  1  of  9  Geo.  I.  c.  22,  which  dealt  with  the  unlawful 

and  malicious  killing,  maiming,  or  wounding  of  cattle,  was  held 

to  include  pigs;  R.  v.  Ghapple,  R.  &  R.,  77.     In  Patey*8  Case,  2 

East.,  P.C.,  1074,  "  cattle  "  in  the  same  Act  was  held  to  include 

horses,  mares  and  colts.     It  was  so  held  also  in  Motfs  Case  and 

iloyle's  Case,  2  East.,  P.C,  1075,  1076.     In  JR.  v.  Whitney,  1  Moo. 

C.C.,  3,  "  cattle  "  was  held  to  include  "  horses."     In  sec.  68  of  8 

Vict.  c.  20,  a  "  sufficient  fence  "  against  cattle  was  held  to  mean 

sufficient  to  keep  out  pigs  ;  Child  v.  Hearn,  L.R.  9  Ex.,  176. 

In  construing  sec.  15,  the  Court  will  look  at  the  purpose  of  the 
Act,  and,  if  the  limiting  of  the  meaning  of  the  words  gives  results 
which  it  is  unreasonable  to  suppose  that  the  legislature  intended, 
it  will  not  adopt  that  meaning  ;  Hardcastle  on  Interpretation  of 
Statutes,  citing  -R.  v.  Liverpool  Justices,  11  Q.B.D.,  649.  It  would 
be  unreasonable  to  suppose  that  tlie  legislature  made  all  these 
provisions  for  the  prevention  of  stealing  horned  cattle,  and  left 
sheep  and  pigs  unprovided  for. 

There  is  nothing  in  the  words  themselves  to  show  that  the 
restricted  meaning  was  intended.  The  difficulties  as  to  keeping 
the  skins,  and  noting  the  colour,  brands,  &c.,  ai'e  more  apparent 
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H.  C.  OF  A.   than  real.     These  provisions  bring  terms  into  conjunction  which 

,^\,       are  to  be  applied  distributively,  wherever  applicable.    For  instance, 

Mackay     the  skin  of  a  pig  might  not  be  kept,  but  its  colour,  sex,  and  age 

Daviis.      could  be  noted.     But  the  difficulty  of  applying  a  provision  is  no 

argument  that  the  legislation  did  not  intend  it  to  apply.    The 

consolidation  was  not  intended  to  amend,  but  to  re-enact.  If  it  is 
necessary  to  construe  the  word  in  some  sections  in  the  narrow 
sense,  the  Court  will  do  so,  but,  where  the  context  allows  it,  it 
is  submitted  that  the  wider  meaning  should  be  given.  [He 
referred  also  to  the  definitions  of  "  cattle  "  in  the  Acts,  9  Geo.  IV. 
No.  11,  14  Vict.  No.  14,  17  Vict.  No.  3,  and  16  Vict.  No.  23,  and 
to  11  Geo.  IV.  No.  4,  4  Wm.  IV.  No.  7,  and  14  Vict.  No.  36.] 

Dr,  CvZlen  in  reply. 

The  judgment  of  the  Court  was  delivered  by 
Griffith,  C.J.  This  case  has  been  very  fully  and  ably  argued, 
and  all  the  authorities  have  been  carefully  discussed.  Nothing, 
tlierefore,  would  be  gained  by  our  taking  time  for  consideration, 
The  question  arises  upon  the  construction  of  sec.  15  of  the 
Cattle  Slaughtering  and  Diseased  AnimaZs  and  Meat  Act,  1902, 
entitled  "  An  Act  to  consolidate  the  enactments  relating  to  the 
slaughtering  of  cattle,  the  destruction  of  animals  dying  of  disease, 
and  diseased  animals  and  meat."  The  Act  deals  with  these 
subjects  in  three  groups  of  sections.  The  section  in  question  is 
contained  in  Division  1  of  Part  II.,  which  deals  with  cattle 
slaughtering.  Division  1  contains  general  provisions  on  the 
subject,  sees.  3  to  17  inclusive.  Division  2  of  the  same  Part 
contains  provisions  for  the  local  control  of  cattle  slaughtering. 
Division  1,  after  defining  "  inspector  "  in  sec.  3,  proceeds,  in  sea  4, 
to  authorize  councils  to  appoint  inspectors  of  slaughter-houses  and 
of  cattle,  prescribes  the  method  of  appointing  them,  and  enumer- 
ates their  duties.  Then  sec.  5  requires  "  every  person  intending  to 
slaughter  any  cattle  in  any  city,  town,  district,  or  municipality, 
in  which  an  inspector  has  been  appointed"  to  give  notice  in 
writing  to  such  inspector  of  his  intention,  otherwise  he  will  be 
liable  to  a  penalty.  The  section  also  provides  that,  whenever  cattle 
have  been  slaughtered  in  any  such  place  without  having  been 
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previously  inspected,  notice  shall  be  given  of  the  fact  to  the  in 
spector,  and   the  skins   kept  or   preserved   for  three  days  and 
produced  to  the  inspector  upon  demand,  under  a  penalty  of  five      Mackay 
pounds.     The   inspector   is   to   keep  a  book  in  which  he  must      d^vies 

register  full  particulars  of  all  cattle  slaughtered  in  his  district,       

and  to  produce  the  book  to  the  Court  of  Quarter  Sessions  or  to  the 
justices  of  his  district  when  required,  and  to  make  a  weekly  return 
to  the  justices  of  the  numbers  slaughtered.  By  sec.  6  every  keeper 
of  a  licensed  house  or  place  for  slaughtering  cattle,  in  a  district 
where  there  is  no  inspector,  must  keep  a  book  and  enter  in  it 
particulars  of  all  cattle  slaughtered  at  the  place,  and  make  a 
monthly  report  of  those  particulars  to  the  justices  of  the  district. 
Those  provisions  do  not  apply  to  persons  slaughtering  at  their 
own  residences  or  farms  for  private  purposes  (sec.  7).  Sec.  8 
provides  that  the  proprietors  of  establishments  for  the  extraction 
of  tallow  from  the  carcasses  of  cattle,  or  salting  beef  for  exporta- 
tion, which  are  licensed  under  the  Act,  shall  give  notice  of  their 
intention  to  slaughter  cattle,  and  that  no  inspection  or  registra- 
tion of  the  cattle  slaughtered  there  shall  be  necessary.  It  is 
provided  in  sec.  9  that  "  any  justice  may  demand  the  skins  of  any 
cattle  that  have  been  slaughtered  within  a  month  "  previously,  or  a 
satisfactory  account  of  the  manner  in  which  the  skins  have  been 
disposed  of,  and  a  penalty  is  imposed  on  any  person  failing  to 
produce  the  skins  or  give  a  satisfactory  account  of  their  disposal 
Then  in  sees.  10  and  11  there  are  provisions  against  cutting  out  or 
defacing  brands  or  skins,  and  purchasing  skins  that  have  been  so 
treated.  Sec.  12  provides  for  entering  and  searching  licensed  places 
in  order  to  inquire  whether  stolen  cattle  have  been  slaughtered 
there.  Sec.  13  imposes  penalties  upon  persons  who  hinder  justices 
or  others  in  such  search.  Sec  14  provides  that  if  at  any  time  it 
is  m€ule  to  appear  to  any  justice  that  there  is  reasonable  ground 
to  suspect  that  any  "sheep,  calves,  pigs,  or  other  animals  are 
.slaughtered  in  violation  of  any  law  in  force  relating  to  slaughter 
houses  or  the  slaughtering  of  cattle,"  he  may  issue  a  search  wari'ant, 
&C.  Then  comes  the  provision  in  question  in  section  15,  [His 
Honor  read  the  section  (a)].  Section  16  makes  it  an  offence  punish- 

(a)  The  section  is  printed  ante  p.  483. 


r. 
Da  VIES. 
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H.  C.  OF  A.  able  by  fine  to  discharge  any  firearm  in  any  road,  street,  or  market 

1904.        place,  or  town,  "  under  the  pretence  of  killing  or  maiming  any 

Mackay     cattle,"  and  sec.  17  provides  that  a  licence  shall  become  null  and 

void   after  the  conviction  of  the  holder  for  an  oflfence  against 

Division  1  of  Part  II. 

The  question  for  our  determination  is  whether  the  w'ord  "cattle," 
as  used  in  sec.  15,  is  to  be  construed  in  the  limited  sense  as  includ- 
ing only  horned  cattle,  as  distinguished  from  sheep  and  small 
cattle,  or  in  the  wider  or  generic  sense,  including  practically  all 
the  four-footed  animals  dealt  with  in  the  various  parts  of  the  Act. 
The  very  next  section,  18,  in  Division  2,  provides  that  in  that 
Division  the  term  "  cattle  "  shall  include  "  sheep,  lambs,  pigs,  and 
goats  and  bovine  cattle  " ;  and  sec.  33,  in  Part  III.  of  the  Act, 
defines  "  animal "  in  that  part  as  including  "  horses,  cattle,  sheep, 
pigs,  calves  and  lambs."  In  this  very  Act,  therefore,  there  are 
several  variations  of  the  sense  in  which  the  word  "  cattle  "  is  used 
by  the  legislature.  In  Part  III.  it  is  used  as  meaning  something 
different  from  horses,  sheep,  pigs,  calves  and  lambs,  because  the 
word  "  animal  "  is  defined  as  including  them  all.  In  Division  2 
of- Part  II.  it  includes  sheep,  lambs,  pigs  and  goats,  and  bovine 
cattle.  In  Division  1  itself,  sec.  14  speaks  of  "  sheep,  calves,  pigs 
or  other  animals,"  using  the  words  in  contradistinction  to  the  word 
"  cattle  "  as  used  in  the  same  section  and  in  the  same  part  of  the 
Act.  Turning  to  other  sections,  we  find  that  the  cattle  in  resi)ect 
of  which  provision  is  made  are  cattle  which  not  only  must  not  be 
slaughtered  without  inspection,  but  whose  skins  must  be  preserved 
and  shown  to  the  inspector  under  a  penalty  of  £5.  It  was  sug- 
gested that  that  provision  applies  just  as  well  to  sheep  and  pigs 
as  to  horned  cattle.  But  it  was  pointed  out  that  it  w^ould  be  a  very 
singular  provision  that  persons  who  slaughtered  pigs  should  be 
obliged  to  skin  them  and  keep  the  skins.  Prhnd  facie  one  would 
say  that  that  section  was  only  intended  to  apply  to  animals  the 
skins  of  which  are  usually  separated  from  the  carcass  and  pre- 
served when  the  animals  are  slaughtered.  Other  sections  there 
are  which  plainly  apply  only  to  animals  such  as  it  is  possible  and 
usual  to  brand  upon  the  skin,  inasmuch  as  they  prohibit  the 
cutting  out  or  defacing  of  the  brands  upon  the  skins  of  the  cattle 
slaughtered.    Then  we  find  that  in  sec.  15  a  uniform  fee  of  three- 
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pence  per  head  is  to  be  charged  for  all  cattle  slaughtered.     Now,  if   H.  C.  ot  A. 
the  word  "  cattle  "  is  to  be  construed  in  its  wider  sense,  the  result 
wiU  be  that,  for  all  these  different  kinds  of  animals,  bullocks,     Mackay 
calves,  lambs,  slieep,  pigs,  and  even  sucking  pigs,  a  uniform  fee  of      d^vibs. 

threepence  per  head  is  to  be  charged,  which  it  is  very  improbable       

that  the  legislature  intended.  Under  these  circumstances,  if  we 
looked  simply  at  this  part  of  the  Act,  we  should  have  no  hesitation 
in  saying  that  it  is  manifest  from  the  whole  purview  and  scheme 
of  its  provisions,  that  they  were  intended  to  apply  only  to  horned 
cattle.  But  we  are  asked  to  reject  that  construction  for  two 
reasons.  One  reason,  which  seems  to  have  greatly  impressed  the 
learned  Judges  of  the  Supreme  Court,  was  that  other  provisions  of 
the  Act  might  very  reasonably  have  been  made  to  apply  to  sheep 
and  pigs,  and  that  it  was  imputing  want  of  intelligence  to  the  legis- 
lature to  assume  that  it  had  not  included  those  animals  tis  well  as 
horned  cattle.  I  confess  that  I  fail  to  appreciate  the  force  of  that 
reasoning.  The  fact  that  a  provision  might  have  been  made  to  com- 
prehend all  kinds  of  cattle  in  the  wider  sense  of  the  word  is  no 
reason  for  coming  to  the  conclusion  that  the  legislature  intended 
it  to  do  so.  For  instance,  it  Ls  no  doubt  just  as  dangerous  to  shoot 
sheep  and  pigs  in  the  streets  as  to  shoot  bullocks ;  but  if  the  legis- 
lature has  not  thought  it  proper  to  provide  against  the  former 
danger,  we  cannot  for  that  reason  construe  the  provisions  dealing 
with  the  latter  so  as  to  extend  them  to  the  former. 

The  other  argument  used  for  the  respondent  was  that  this  is  a 
consolidating  Act,  that  these  sections  are  a  mere  reproduction  of 
the  Act,  5  Wm.  IV.  No.  1,  and  that  the  words  of  that  Act  had 
received  judicial  interpretation,  in  which  the  construction  now 
contended  for  was  given  to  them.  No  doubt  it  is  a  general  rule 
of  construction  that,  when  particular  words  in  a  Statute  have 
received  judicial  interpretation,  and  the  Statute  is  subsequently 
repealed  and  re-enacted  in  identical  terms,  the  words  in  the  new 
enactment  should  be  construed  in  the  sense  previously  attributed 
to  them  by  the  judiciary.  But  I  think  that  rule  only  applies  to 
cases  of  considered  decisions  upon  the  meaning  of  particular  words 
in  a  Statute.  Now  the  question  whether  the  prohibition  in  that  Act 
against  unlicensed  slaughtering  extended  to  sheep  and  pigs  never 
seems  to  have  been  really  decided  by  the  Supreme  Court.     The  first 
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H.  C.  OF  A.   reported  case  in  which  the  point  was  mentioned  was  before  Innes, 

^^       J,  in  1887,  Ex  parte  Hop  Sing,  4  W.N.  (N.S.W.),  69.     He  did  not, 

Mackay      however,  decide  the  point  expressly.     He  made  some  observations 

Davies       ^^  ^^^^    subject,    and  after    remarking    that  slaughtering  pigs 

might  be  as  great  a  nuisance  as  slaughtering  cattle,  said  he  did  not 

see  why  they  should  not  be  included  in  the  term  "  cattle."    He 
referred  to  two  cases  decided  in  England,  in  one  of  which,  R  v. 
Ghaivple,  it  was  held  by  all  the  Judges  that  the  word  "  cattle  "  in 
a  certain  Statute  included  pigs,  and  in  the  other,  R.  v.  Whitney, 
it  was  held  to   include   "  asses."     But  he  did  not  refer  to  the 
Statutes  that  were  under  consideration  in  those  cases,  or  he  would 
have   seen  that  from  the  context   it   followed   that   the  wider 
meaning  must  be  given  to  the  word  "  cattle  "  as  there  used.    He 
then  went  on  to  say  that  the  facts  of  the  case  did  not  bring  the 
defendant  within  the  words  "  cause  to  be  slaughtered."    There 
was,  therefore,  no  necessity  for  him  to  decide  what  was  the  proper 
construction  of  the  word  "  cattle."     In  the  later  case,  JR.  v.  Charley 
Mong,  4  W.N.  (N.S.W.),  163,  the  same  point  was  submitted  to  the 
Court,  whether  pigs  were  included  in  the  meaning  of  the  word 
"  cattle  "  in  sec.  1  of  5  Wm.  IV.  No.  1.     The  case  was  not  argued 
on  either  side,  but  the  learned  Judges  thought  that  Innes,  J.,  in 
the  previous  case,  had  decided  that  pigs  w^ere  "  cattle."    But, 
according  to  the  report,  he  had  not  so  decided.     However,  the 
Court  appeared  to  think  that  he  had,  and  they  said  that  the 
justices  ought  to  have  followed  his  decision.     The  point  was  not 
argued,  and  other  matters  were  not  put  to  them  which  might  have 
influenced  their  decision ;  for  instance,  the  point  of  view  of  the 
taxpayer,  who  would  have  to  pay  threepence  per  head  on  all  small 
animals  slaughtered  in  his  establishment.     The  exact  point  under 
that  section,  i.e.  whether  the  word  "  cattle  "  includes  sheep  and 
pigs,  has  therefore  never  been  solemnly  decided.     Another  case, 
WHght  V.  The  Gommisaioner  for  RailwaySy  12  (N.S.W.)  S.C.R., 
5,  was  referred  to  in  argument,  in  which  Stephen,  C.J.,  made  some 
observations  arising  out  of  the  case  before  him.     He  remarked : 
"  By  5  Wm.  IV.  No.  1  (the  Cattle  Slaughtering  Actoi  1834),  it  was 
enacted  that  no  person  should  keep  a  slaughter-house  or  place  for 
slaughtering  '  cattle,'  within  the  city,  unless  he  were  duly  licensed ; 
and  throughout  the  Act  cattle  was  the  only  term  used,  and  of  it 
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there  was  no  definition  whatever."     He  went  on  to  refer  to  the  H.  C.  of  a. 

Statute  then  under  consideration  and  said  that  he  thought  that       ^ [^ 

in  it  the  word ."  cattle  "  included  sheep,  adding  "  as  without  doubt     Mackay 
the  word  usually  bears  that  construction."     But  the  point  now      oavies 

raised  was  not  before  him.     The  law  at  that  time  was  that  no        

cattle,  sheep  or  pigs  should  be  slaughtered,  except  at  a  licensed 
slaughter-house,  within  the  city  (13  Vict.  No.  42).  Apart  from 
actual  decisions  of  the  Supreme  Court,  we  should  desire  to  follow 
considere<l  expressions  of  opinion,  if  possible,  and  to  give  to  the 
terms  of  the  consolidating  Act  the  construction  that  has  been 
even  incidentally  put  upon  the  Statutes  consolidated,  if  we  can  do 
so  without  disregarding  the  manifest  intention  of  the  legislature. 

Now,  the  first  Act  dealing  with  the  subject  was  passed  in  1830, 
11  Geo.  IV.  No.  4.  It  is  important,  I  think,  to  read  the  title  and 
preamble  of  that  Act ;  because  it  is  fair  to  assume  that,  wliatever 
the  legislature  meant  then,  they  meant  in  1902,  in  the  Act  con- 
solidating the  earlier  ones.  It  is  entitled  "  An  Act  for  regulating 
the  slaughtering  of  cattle  and  for  preventing  the  improper  driving 
of  the  same  through  the  streets  of  Sydney  and  for  other  purposes." 
It  then  recites  that  "  it  is  expedient  to  establish  proper  regulations 
respecting  the  slaughtering  of  cattle  with  the  view  of  checking  the 
depredations  to  which  they  are  now  subject  and  for  averting  the 
danger  which  ensues  from  the  improper  driving  of  cattle  through 
the  streets  of  Sydney."  There  is  little  doubt  that  the  word 
"  cattle  "  was  used  in  the  same  sense  in  both  parts  of  that  pre- 
amble, and  there  can  be  no  doubt  what  was  meant  by  it  in  the 
second  part.  The  second  object  was  only  dealt  with  in  sec.  13, 
which  provided  that  no  cattle  should  be  driven  into  the  town  of 
Sydney  north  of  the  cattle  market  except  between  the  hours  of 
twelve  at  night  and  six  in  the  morning,  under  a  penalty  of  ten 
shilUngs  per  head  for  all  cattle  so  driven.  The  first  section 
required  that  "  no  person  shall  keep  a  slaughter-house  or  place 
for  slaughtering  cattle  intended  for  sale  or  barter  without  being 
duly  licensed,"  &c.  There  are  various  other  provisions  in  the  Act, 
very  much  the  same  as  those  contained  in  Division  1,  Part  II.  of 
the  Act  of  1902.  That  was  a  temporary  Act,  and  was  twice  con- 
tinued in  force  by  short  Acts  of  Parliament.  It  was  superseded 
by  the  Act  5  Wm.  IV.  No.  1,  which  recites  the  title  of  11  Geo. 
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H.  C.  OF  A.  IV.  No.  4,  and  the  continuance  of  that  Act,  the  date  of  its  expira- 

1904 

tion,  and  that  *'  it  is  expedient  to  continue  "  and  "  amend  the 
Mackat  same."  Then  it  was  enacted  that,  "  after  the  Slst  day  of  August 
Davies       1^3^>   iio   person    shall    keep    a   slaughter-house   or   place  for 

slaughtering  cattle  intended  for  sale  or  barter  or  for  shipping 

without  being  duly  licensed,  and  that  if  after  the  said  31st  day  of 
August,  1834,  any  person"  should  slaughter  cattle  in  breach  of 
that  provision,  he  should  be  liable  to  a  penalty  of  ten  pounds  per 
head  of  cattle  so  slaughtered.  That  was  a  general  Act  applying 
to  the  whole  of  the  colony.  The  other  sections  are  substantially 
the  same  as  those  in  Division  1,  Part  II.  of  the  Act  of  1902.  The 
only  provision  for  licence  is  in  regard  to  slaughtering  cattle.  We 
are  told  that  it  was  never  at  that  time  thought  of  by  anyone  to 
charge  the  fee  of  threepence  for  animals  other  than  horned  cattle, 
that  the  question  never  arose  whether  it  was  payable  in  respect  of 
them,  and  that  it  was  never  claimed  until  quite  recently.  Many 
statutes  have  been  passed  since  that  time,  dealing  with  cattle  in  one 
way  or  another.  Many  of  them  contain  detinitions  of  the  term— in 
one  Act  one  sense,  and,  in  another,  another  being  given  to  it.  In 
1849  the  first  of  these  was  passed,  13  Vict.  No.  42,  entitled  "An 
Act  to  amend  the  law  relating  to  the  licensing  of  slaughter-hoases 
within  the  city  and  suburbs  of  Sydney  -and  for  the  prevention  of 
other  nuisances  within  the  same."  (The  Act  5  Wm.  IV.  Xo.  1 
applied  to  the  whole  colony.)  The  preamble  recites  the  Act  5 
Wm.  IV.  No.  1,  and  that  "  in  pursuance  thereof  divers  licences 
have  been  granted  for  such  purposes  for  various  places  in  the 
City  of  Sydney,"  and  that  "  such  slaughter-houses  and  places  for 
slaughtering  cattle  have  become  nuisances  to  the  health  and 
comfort  of  the  inhabitants  of  the  said  city  and  it  is  intended  that 
the  same  shall  be  hereafter  removed,"  and  that  "  it  is  expedient 
that  in  the  meantime  no  new  slaughter-house  should  be  licensed 
within  the  said  city  or  within  the  distance  "  prescribed  later  on  in 
the  Act.  It  then  proceeded  to  enact  that  no  new  licences  should 
be  granted  to  slaughter-houses  or  places  for  slaughtering  cattle 
within  the  city  or  within  a  distance  of  two  miles  from  its  limits 
and  continued  libertv  to  those  alreadv  existino:  to  carry  on  the 
business  as  before.  Now,  according  to  the  construction  that  is 
sought  to  be  put  upon  it  by  the  respondent,  sec.  1  of  5  Wm.  IV. 
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No.  1  absolutely  prohibited  the  slaughtering  of  sheep  or  pigs   H.  C.  of  A. 
except  at  licensed  slaughter-houses.     This  Act  was  to  amend  that 
earlier  Act,  and  it  specially  provided  in  sec.  3  that  it  shall  not     Mackay 
lawful,  after  1st  January,  1850,  "  for  any  person  to  slaughter  or      daviks. 

cause  to  be  slaughtered  any  sheep,  calves  or  pigs  in  any  house  or       

place  within  the  limits  of  the  said  city  other  than  in  such  slaughter- 
houses or  places  for  slaughtering  as  are  now  licensed  and  shall 
continue  to  be  licensed  under  the  provisions  of  tlie  "  Act  5  Wm. 
IV.  No.  1.     But,  if  the  respondent's  contention  is  correct,  that  was 
ah-eady  the  law,  not  only  with  regard  to  Sydney  but  to  the 
whole  colony,  and  yet  the  legislature  apparently  thought  it  neces- 
sary to  make  special  provision  for  Sydney.     It  is  clear  that  if 
anyone  had  been  asked  in  1849  what  was  the  law  he  would  have 
said  that  sheep  and  pigs  could  not  be  slaughtered  in  Sydney  except 
in  licensed  slaughter-liouses,  but  that  there  was  no  law  dealing 
with  them  outside  the  limits  of  the  city.  Apart  altogether  from  the 
argument  that  may  be  based  on  the  provision  as  to  the  keeping 
of  the  skins,  here  we  have  express  legislative  recognition  of  the 
fact  that  there  was  no  law  in  force  on  the  subject  as  to  the  smaller 
animals  sometimes  included  in  the  term  "  cattle."     The  Act  41 
Vict.  No.  14,  passed  in  1850,  contains  a  definition  of  the  word, 
"cattle."     In  14  Vict  No.  30,  which  is  a  similar  Act,  the  word 
'animal"  is  used  to  include  horses,  bulls,  oxen,  sheep,  pigs,  and  many 
other  kinds  of  animals,  but  the  generic  word  **  cattle  "  is  not  used, 
although,  on  the  respondent's  contention,  that  word  would  have 
been  quite  sufficient  to  include  horned  cattle,  sheep  and  pigs.    The 
Act  14  Vict.  No.  36  defines  "  cattle  "  as  including  sheep,  pigs,  and 
goats.     None  of  these  supply  any  argument  for  holding  that  the 
word  "  cattle  "  includes  in  its  natural  meaning  other  animals  than 
horned  or  bovine  cattle.     It  will  be  noticed  that  in  the  definitions 
the  word  "  include  "  is  used,  which  connotes  that  the  word  whose 
meaning  is  being  defined  is  used  in  the  Statute  in  a  sense  larger 
than  that   which   it   primarily   bears.     Reading  these  Acts  to- 
gether, it  appears  to  me,  even  more  clearly  than  upon  reading  sec. 
13  of  5  Wm.  IV.  No.  1  standing  by  itself,  that  the  word  "  cattle  " 
is  there  used  in  the  restricted  sense.     Against  that  construction 
we  have  the  cases  in  the  Supreme  Court  that  were  referred  to  in 
argument.     What  has  pressed  me  more  than  anything  else  in  the 
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H.  C.  OF  A.  course  of  the  argument  is  the  question  of  what  weight  we  should 

attach  to  those  cases.     I  have  already  indicated  what  I  think  is 

Mackay     the  true  construction  of  the  older  Acts.     But  if  there  were  any 

Bavies      doubt  about  the  matter,  I  think  it   has   been   removed  by  the 

legislature  itself  in  the  new  collocation  of  the  sections  deahng 

with  the  various  subjects  in  the  Act  of  1902.  The  best  that  could 
be  said  for  the  respondent  was  that  it  was  doubtful  whether  in 
sec.  13  of  the  Act  of  Wm.  IV.  (sec.  15  of  the  Act  now  under  con- 
sideration), the  word  "cattle"  included  sheep  and  pigs.  But  when 
we  find  that  section  and  other  sections  put  together  in  a  new 
collocation  including  sec.  14,  in  which  sheep,  calves,  and  pigs  are 
spoken  of  in  contradistinction  to  cattle,  or  which  is  taken  from 
an  Act  (15  Vict.  No.  13),  in  which  the  word  "animal"  was  used  to 
include  all  kinds  of  homed  cattle,  sheep,  and  pigs,  &c.,  and  we  are 
then  asked  to  say  whether  in  the  next  section  the  word  is  to 
have  the  wider  meaning,  the  conclusion  is  irresistible  that,  con- 
struing sec.  15  in  the  light  of  these  other  sections,  the  word 
"  cattle "  in  that  section  means  horned  cattle  only,  and  that, 
therefore,  the  fee  of  threepence  per  head  can  only  be  charged  in 
respect  of  such  cattle. 

It  is  not  suggested  that  the  case  R.  v.  Charley  Mong  has  ever 
been  acted  upon  to  the  extent  of  charging  fees  for  the  slaughtering 
of  sheep  and  pigs  before  this  particular  instance. 

For  these  reasons  we  think  that  the  decision  of  the  learned 
Judges  of  the  Supreme  Court  was  erroneous,  and  that  the  rule  nisi 
for  a  prohibition  should  be  made  absolute  with  costs. 

Ap2^eal  allowed.  Order  of  the  Supreme 
Court  discharging  the  rule  nisi  for  a 
prohihitioii  set  aside  and  rule  nisi  made 
absolute  mith  costSy  so  far  as  the  order  of 
tJie  justices  relates  to  charges  in  respect 
of  sheep  and  pigs.  Respondent  to  pay 
the  costs  of  the  appeal. 

Solicitor,  for  the  appellant,  S.  J.  Bull. 

Solicitor,  for  the  respondent,  The  Crown  Solicitor  of  New  South 
Wales. 
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PETERS  W  A  LD Appellant; 

AND 

BARTLEY Respondent. 

ON  appeal  from  the  supreme  court  of 

NEW   SOUTH   wales. 

The  ConMittUion,  ss.  73,  86,  90—"  Duties  of  Excise  "— **  Police  "  powtra  of  States  H.  C.  OP  A. 

— Liquor  Act  (X.S.  W.)j  (No.  18  of  IH9S) — Brewer^s  licence  fees — Appeals  from  1904. 

State  Courts- Justices  Act  {N.S.W.)y  {No.  27  of  1902),  s.   \m—*'  Final  and  ^-^r-^ 

conclusive."  Sydney, 

Brewers*  licence  fees  under  sec.  71  of  the  New  South  Wales  Liquor  Acty  (No.  -^^H^  ^0,«j  . 
18  of  1893),  are  not  '^  duties  of  excise"  within  the  pieaning  of  sees.  86  and  90  of  the    Griffith  C  J 

The  imposition  of  such  licence  fees  is  a  bond  fdt  exercise  of  the  police 
power  of  the  State,  for  the  control  and  regulation  of  the  trade. 

Brewers  and  Maltsters'  Association  of  Ontario  v.  Attorney-General  of  Ontario, 
(1897)  A.C.,  231  ;  and  Bank  of  Toronto  v.  Lambe,  12  App.  Cas.,  575,  applied. 

Notwithstanding  sec.  106  of  the  New  South  Wales  Justices  Act,  (No.  27  of 
1902),  which  provides  that  on  appeals  by  way  of  special  case  stated  for  the  opinion 
of  the  Supreme  Court,  the  judgment  of  the  Court  shall  be  "  final  and  conclusive/* 
the  High  Court  has  jurisdiction,  under  sec.  73  of  the  Constitution,  to  hear  and 
determine  appeals  from  such  judgments. 

Judgment  of  the  Supreme  Court,  (1904),  4  S.R.  (N.S.  W.),  290,  reversed. 

Appeal  from  a  decision  of  the  Supreme  Court  of  New  South 
Wales,  on  a  special  case  stated  under  the  Justices  Act  1902. 

The  respondent  E.  C.  Bartley  was  charged  before  a  Police 
Magistrate,  under  sec.  75  of  the  Liquor  Act  1898,  by  the  appel- 
lant, Sergeant  Peterswald,  a  District  Licensing  Inspector,  that 
"on  the  25th  December,  1903,  at  Cootamundra,  in  the  licensing 
district  of  Cootamundra,"  he  "  did  carry  on  the  trade  or  business 
of  a  brewer  without  holding  a  proper  licence  under  the  Liquor 
Act  1898  (No.  18).'*     He  admitted  that  he  did  not  hold  a  licence 
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H.  C.  OF  A.  under  the  State  Liquor  Act,  but  contended  that  that  Act,  so  far 

as  it  imposed  licence  fees  upon  brewers,  was  no  longer  in  force,  by 

Petkrswald  virtue  of  sec.  90  of  the  Constitution,  and  that,  as  he  held  a 

Bartlky     licence  under  the  Commonwealth  Beer  Excise  Act  (No.  7  of  1901X 

he  was  entitled  to  carrv  on  the  trade  and  business  of  a  brewer  in 

any  part  of  the  Commonwealth.  The  magistrate  upheld  the 
respondent's  contention  and  dismissed  the  information,  on  the 
ground  that  the  licence  fee  was  a  duty  of  excise  within  the 
meaning  of  sec.  90  of  the  Constitution,  and  was  therefore  tiftm 
vires  of  the  State  legislature. 

The  appellant  appealed  to  the  Supreme  Court,  by  way  of 
Special  Case  stated  for  the  opinion  of  the  Court,  under  the  Justices 
Act,  and  the  Supreme  Court,  (consisting  of  Darley,  C.J.,  Owen,  J., 
and  PHng,  J.)  by  a  majority,  {Pring,  J.  dissenting),  dismissed 
the   appeal   with  costs ;  (1904)  4   S.R.  (N.S.W.),  290. 

Lamh  ( Want,  K.C.,  and  Lyons  with  him),  for  the  respondent 
The  High  Court  has  no  jurisdiction  to  hear  the  appeal.  The 
appeal  to  the  Supreme  Court  is  under  sec.  106  of  the  Justices  Act 
1902  (No.  27),  which  makes  the  order  of  that  Court  on  the  special 
case  "  final  and  conclusive."  That  section  is  taken  from  45  Vict 
No.  4,  sec.  5,  which  was  copied  from  the  Imperial  Act  (20  &  21 
Vict.,  c.  43).  Under  the  latter  section  it  has  been  held  that  a 
decision  made  "  final  and  conclusive "  is  not  subject  to  appeal. 
The  State,  by  its  Act,  has  taken  away  the  right  of  appeal  to  the 
High  Court  or  any  Court.  This  is  within  the  power  of  the  legis- 
lature of  the  State  ;  Citshing  v.  Ihipuy,  5  App.  Cas.,  409  ;  John- 
ston V.  St.  Andrews  Church,  Montreal,  3  App.  Cas.,  159 ;  Tkdberge 
v.  Laudi^,  2  App.  Cas.,  102.  Sec.  73  of  the  Constitution  merely 
gives  this  Court  jurisdiction  to  hear  appeals,  but  that  applies  only 
to  cases  where  an  appeal  exists,  whether  of  right  or  by  special  leave; 
it  does  not  say  that  there  shall  be  a  right  of  appeal,  where,  by 
State  law,  there  is  none. 

(Counsel  for  the  appellant  were  not  called  upon.) 

Griffith,  C.J.  There  is,  in  our  opinion,  nothing  in  the  point 
Indeed,  we  are  somewhat  surprised  that  it  should  have  been 
raised.     Sec.  73  of  the  Constitution  provides  that  "  The  High 
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Court  shall  have  jurisdiction     ....     to  hear  and  determine   H.  C.  of  A. 
appeals  from  all  judgments  decrees  and  sentences     .     .     .     .     ii. 
.     .     .  of  the  Supreme  Court  of  any  State  or  of  any  other  i>etisrswald 

Court  of  any  State  from  which  at  the  establishment  of  the  Com-     jj^rtlky. 

mon wealth  an  appeal  lies  to  the  Queen  in  Council."     The  decision       

appealed  from  in  this  case  is  a  decision  of  the  Supreme  Court, 
and  therefore  under  sed.  73  we  have  jurisdiction  to  entertain  the 
appeal.  It  is  said  that  the  State  Act  provides  that,  in  such  cases 
as  this,  the  decision  of  the  Supreme  Court  shall  be  "  final  and 
conclusive."  Whatever  the  effect  of  that  provision  may  be,  if  it 
is  in  conflict  with  any  provision  in  the  Constitution,  then  by 
virtue  of  sec.  86  of  the  Constitution,  it  is  inoperative.  The  con- 
struction that  is  sought  to  be  put  upon  the  section  of  the  Justices 
Act  in  question  is  directly  in  conflict  with  sec.  73,  and  therefore 
either  some  other  meaning  must  be  given  to  it,  or  else  it  is  inoper- 
ative. 

It  may  be  remarked  that  it  has  always  been  held  that  the 
prerogative  right  of  the  Sovereign  to  entertain  appeals  from 
colonial  Courts  could  not  be  taken  away  except  by  express  words. 
This  absolute  right  of  appeal  to  the  High  Court  from  all 
decisions  of  the  State  Supreme  Courts,  corresponds,  under  the 
Constitution,  with  the  prerogative  right  of  the  Sovereign,  and 
it  cannot  be  taken  away,  even  by  an  Imperial  Act,  without  express 
words.  But,  under  the  Constitution,  no  State  legislature  can 
take  it  away  even  by  express  words,  and  it  is  quite  certain  that 
the  legislature  of  New  South  Wales  never  intended  to  do  any 
such  thing  when  it  passed  the  Justices  Act,  1902. 

WisCj  K.C.  {Scholes  with  him)  for  the  appellant.  There  is  no 
inconsistency  between  the  State  Act  and  the  Constitution.  The 
licence  fee  charged  under  the  Liquor  Act,  sec.  71,  is  not  a  duty 
of  excise,  within  the  meaning  of  the  Constitution.  It  is  a  fee 
payable  to  the  State  for  the  right  to  make  beer  for  sale  within 
the  State ;  sec.  3.  The  Constitution  itself  must  be  looked  at  in 
order  to  see  in  what  sense  the  term  "  duties  of  excise  "  is  there 
used.  It  is  used  in  sees.  55,  86,  87,  and  90  by  itself,  without 
qnalification,  but  in  sec.  93  it  is  used  in  conjunction  with  the 
words  "  paid  on  goods  produced  or  manufactured  in  a  State," 
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H.  C.  OP  A.  showing  that  the  term  was  understood  by  the  f  ramers  of  the 
Constitution  in  its  natural  sense,  as  a  tax  upon  goods  manufac- 

Peterswald  tured,  varying  according  to  quantity  or  value.  That  is  the  natural 
Bartley     H^eaning  of  the  term  in  English  law ;  Stephen's  Commentaries, 

8th  ed.,  Bk.  IV.,  Pt.  1,  chap.  7,  sec.  3.     The  licence  fee  imposed  by 

the  State  Liquor  Act  is  not  in  any  sense  a  tax  upon  goods, 
although  it  is  paid  by  the  manufacturer.  It  is  fixed  in  amount, 
whether  the  brewer  s  output  is  great  or  small.  It  was  held  in 
Brewers  and  Maltsters' Association  of  Ontario  v.  Attorney 'Geiierol 
of  Ontario,  (1897)  A.C.,  231,  that  a  licence  fee  of  this  kind  was  a* 
direct  tax.  Similar  fees  payable  by  commercial  corporations  were 
held  to  be  direct  taxes  in  Bank  of  Toronto  v.  Lambe,  12  App.  Cas., 
675.  The  licence  fee  cannot,  therefore,  be  included  under  "duties 
of  excise,"  which  are  indirect  taxes,  payable  in  the  first  instance 
by  the  producer  or  other  person  primarily  liable,  but  in  the 
expectation  and  intention  that  they  will  be  passed  on  to  the 
consumer  by  means  of  an  advance  in  the  price  of  the  article  taxed. 
It  was  arorued  in  the  Court  below  that  the  term  "  duties  of  excise" 
in  the  Constitution  must  be  construed  in  the  same  sense  as  it  has 
been  construed  in  certain  English  Statutes.  But  tlie  legislature 
there  has  deliberately  adopted  the  term  for  convenience,  to 
include  almost  all  kinds  of  inland  revenue  taxation,  direct  as  well 
as  indirect,  because  they  are  under  the  control  of  the  same 
authority,  e.g.,  in  24  Geo.  Ill,  c.  41,  and  others.  But  the  cases 
already  cited  show  that  the  distinction  between  indirect  and  direct 
taxation  has  not  been  altered,  and  that  the  modern  English  use  of 
the  term  "  duties  of  excise  "  is  artificial,  and  peculiar  to  the  English 
legislature,  and  is  no  guide  to  the  sense  in  which  the  term  is  used 
in  the  Australian  Constitution.  The  American  use  of  the  term 
throws  no  more  light  on  the  matter.  The  tendency  there  was 
to  extend  the  meaning  in  order  to  bring  under  the  head  of  indirect 
taxation  as  much  as  possible,  and  leave  as  little  as  possible  under 
the  head  of  direct  taxation,  because  the  States  sought  by  even.* 
means  open  to  them  to  impose  indirect  taxes  under  the  guise  of 
direct.  This  may  be  seen  from  the  case  Patton  v.  Brady,  184 
U.S.R.,  617.  Direct  taxes  were  practically  limited  to  capitation 
taxes  and  taxes  on  land ;  Pacific  Co.  v.  Soide,  7  Wall.,  433. 
Brown  v.  Mainland,  12  Wheat,  436,  relied  on  by  the  respondent 
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below,  is  not  in  point.     The  tax  in  that  case,  though  nominally  a   H-  ^-  ^^  ^' 

1904. 

tax  on  the  importer  personally,  was  held  to  be  in  substance  a  tax        ^^^ 
upon  the  goods  imported.     The  prohibition  in  the  American  Con-  petkrswald 
stitutwn  is  against  taxation  of  goods,  imported  or  exported,  and     b^^^tley. 

the  question  in  that  case  was  whether  the  tax  in  question,  what-       

ever  it  was  called,  was  or  was  not  such  a  tax.  That  does  not  touch 
the  question  here,  which  is  whether  the  tax  is  a  duty  of  excise. 
The  States  are  not  prohibited  from  taxing  beer,  but  from  doing  it 
in  a  particular  manner.  Moreover  it  does  not  follow  that  a  tax 
on  the  person  is  a  tax  upon  tiie  articles  produced  by  him.  It  may 
or  may  not  be,  and  the  question  always  is  whether  it  is  so  or  not. 
Browii  V.  Maryland  (supra)  decided  that  in  that  particular  case 
it  was  such  a  tax.  Jvdson  on  Taxation,  p.  458,  defines  an  excise 
tax  as  one  imposed  upon  some  kind  of  personal  property  which  is 
consumed  by  use. 

The  true  view  to  take  of  the  charging  of  licence  fees  by  the 
State  is  that  it  is  an  exercise  of  the  police  power,  for  the  purpose 
of  controlling  and  preventing  abuses  in  the  trade,  and  not  a 
means  of  obtaining  revenue  ;  Judson  on  Taxation,  p.  526  ;  Cooley 
on  Constitutional  Limitations,  6th  ed.,  p.  716.  Tlie  State  has 
absolute  power  to  prohibit  brewing  within  its  boundaries;  a 
fortiori  it  has  power  to  restrict  and  regulate  the  trade.  The  Com- 
monwealth has  only  power  to  collect  revenue  upon  such  goods  as 
are  allowed  by  the  State  legislatures  to  be  manufactured ;  sec.  113 
of  the  Constitution.  The  Beer  Excise  Act  does  not  interfere  with 
the  State  control.  [He  referred  to  Kidd  v.  Pearson,  128  U.S.R.,  1 ; 
Licence  Ta^  Cases,  5  Wall.,  462 ;  Mugler  v.  Kansas,  123  U.S.R, 
623 ;  Commonwealth  of  Mass.  v.  Holbrook,  10  Allen  (Mass.),  202.] 

Lamb,  for  the  respondent.  The  licence  fee  is  v2tra  vires  of 
the  State  legislature.  It  must  have  been  imposed  for  one  of  two 
purposes,  either  as  a  source  of  revenue,  or  as  incidental  to  the 
exercise  of  State  control.  If  the  former,  it  is  no  longer  in  the 
power  of  the  State.  The  power  of  the  States  to  raise  revenue  by 
taxation  is  limited  to  such  methods  as  are  not  prohibited  by  the 
Constitution.  Duties  of  customs  and  of  excise  are  now  exclusively 
reserved  to  the  Commonwealth.  This,  if  regarded  as  a  means  of 
raising  revenue,  is  a  duty  of  excise.     It  is  in  the  same  position  as 
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H.  C.  OP  A.  the  tax  considered  in  Brown  v.  Maryland,  12  Wheat.,  436.    That 

was  nominally  a  tax  upon  importers,  a  fixed  charge  of  50  dollars, 

Pbtbrswald  but  was  held  to  be  in  substance  a  tax  upon  the  goods  imported. 

Bartley     ^^^  licence  fee  here  is  a  tax  upon  the  manufacturer,  and  is,  there- 

fore,  by  the  same  reasoning,  a  tax  upon  the  article  manufactured. 

The  smallness  of  the  fee  is  immaterial,  because,  if  the  State  has 
power  to  impose  a  small  one,  it  has  power  to  impose  a  large  one. 
[Griffith,  C.J. — Surely,  even  if  the  tax  were  so  high  as  to  be 
prohibitive,  that  would  be  no  objection  to  it.     The  State  has  power 
to  prohibit  the  carrying  on  of  the  business  altogether.] 
It  may  prohibit  it,  but  not  by  means  of  taxation. 
[O'Connor,  J. — The  State  is  not  prohibited  from  taxing  manu- 
facturers in  other  ways  than  by  the  imposition  of  excise  duties.] 
Taxing  the  makers  is  taxing  the  article,  and  that  is  imposing  an 
excise  duty.     The  licence  is  a  licence  to  make  beer  for  purposes  of 
sale,  not  to  sell.     If  the  State  can  do  this,  it  can  in  effect  tax  every 
article  produced  in  the  country,  and  not  only  that,  it  can  tax 
imports  and  exports  as  well. 

[Griffith,  C.J. — There  is  a  distinction  between  the  case  of 
Brown  v.  Maryland  and  the  present  case.  There  the  right  to 
import  was  given  by  the  Commonwealth  laws,  and  the  State  had 
therefore  no  power  to  interfere  with  importers.  But  here  the 
right  to  make  beer  is  given  by  the  laws  of  the  State.  The 
licence  is  a  sort  of  conditional  permission  to  carry  on  the  trade. 
The  Judges  in  Brown  v.  Maryland  held  that  that  particular  tax 
on  the  person  was  a  tax  on  the  thing,  not  that  all  taxes  on  persons 
were  taxes  on  things.] 

It  was  held  in  Welton  v.  Missouri,  91  U.S.R.,  275,  that  a  tax 
on  the  business  of  sale  was  a  tax  on  the  articles  sold. 

[Griffith,  C.  J.-  -The  Statute  in  that  case  discriminated  between 
the  selling  of  goods  made  locally  and  goods  made  abroad.] 

The  prohibition  in  the  Constitution  is  against  taxing  goods  at 
all,  whether  made  locally  or  abroad. 

[Barton,  J. — There  would  be  no  such  thing  as  a  direct  tax 
possible,  if  your  argument  were  followed  out  to  its  logical  con.se- 
quences.] 

A  tax  on  all  sellers  alike  would  be  constitutional,  but  a  tax  on 
a  maker  who  sells  puts  him  in  a  worse  position  than  the  seller 


l-CLR.]  OF    AUSTRALIA.  503 

of  foreign  goods.     In  this  case  there  is  discrimination  against  the  H-  ^-  ^^  A. 
brewer.     A  spirit  merchant,  who  may  sell  beer  and  spirits,  wher-  * 

ever  made,  pays  a  licence  fee  of  £30,  but  a  brew^er  who  wishes  to  Pkterswald 
sell  foreign  beer  and  spirits  as  well  as  his  own  must  pay  licence     g^j^l^j  gy 

fees  amounting  to  £85,  or,  excluding  the  federal  licence  fee,  £60.       

Brown  v.  Maryland  was  followed  in  Almy  v.  California,  24 
(Howard)  U.S.R,  52. 

[Griffith,  C.J. — That  case  has  been  criticised  by  the  Judges  in 
later  cases.] 

"  Excise "  has  been  given  the  wider  meaning  in  England, 
America,  and  in  our  own  federal  legislation.  In  England  instances 
of  this  use  are  seen  in  43  &  44  Vict.  c.  20,  sec.  3,  and  23  &  24  Vict, 
c  27,  sees.  1,  2,  9. 

[Barton,  J. — You  must  show  that  the  Imperial  Parliament 
used  the  word  "  excise  "  in  the  Constitution  with  the  intention  of 
including  all  that  the  term  included  in  other  Acts  passed  for 
purely  administrative  purposes.] 

The  Federal  Parliament  must  have  understood  the  word  in  the 
wider  sense,  for  it  has  included  the  provision  for  licences  in  the 
Beer  Excise  Act  1901,  No.  7,  sec.  11.  A  prosecution  for  carrying 
on  the  trade  without  a  licence  under  that  Act  is  an  excise 
prosecution. 

In  America  the  term  is  used  in  the  widest  sense  ;  see  definitions 
in  Patton  v.  Brady,  184  U.S.R.,  617;  Bakers  Annotated  Consti- 
tiitiony  p.  16  ;  BelTa  Law  of  Excise,  p,  1. 

The  imposition  of  the  licence  is  not  an  exercise  of  the  police 
power.  It  is  not  incidental  to  the  control  of  the  traffic  by  the 
State.  The  object  of  the  regulating  provisions  of  the  Liquor  Act 
was  to  protect  the  revenue  by  preventing  unlawful  distillation. 
It  was  passed  when  the  State  had  power  to  levy  excise  duty 
on  the  liquor  manufactured  locally.  The  State  cannot  now  be 
defrauded  in  that  way,  for  the  whole  concern  in  excise  duties  has 
passed  to  the  Commonwealth,  and  with  it  the  necessity  for  control 
by  inspection  and  otherwise.  The  licence  fee  now  operates  merely 
as  a  source  of  revenue.  The  traffic  could  be  controlled,  for  other 
purposes,  by  registration  and  inspection.  The  State  has  no  right 
to  tax  goods  for  the  purpose  of  carrying  out  its  inspection  laws  ; 
Cooley  on  Constitutional  Limitations,  p.  594;  Pei^vear  v.  C&in- 
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H.  C.  OF  A.    monwealth  (Mass.),  5  Wall,  475 ;    WaUing  v.   Michigan,  116 

^^       U.S.R.,  446. 
Pbterswald      [O'Connor,  J.,  referred  to  Woodruff  v.  Parham,  8  Wall  U.S., 

Bartley.     ^^^-l 
The  licence  under  the  State  Act  hets  been  brought  to  an  end  by 

virtue  of  sec.  9  of  the  Beer  Excise  Act 

Brewers'  and  Maltsters'  Association  of  Ontario  v.  AUvniey- 
General  of  Ontario  (supra)  is  not  in  point,  because  the  question 
there  was  whether  the  licence  was  a  direct  or  indirect  tax,  not 
whether  it  was  a  duty  of  excise.  In  construing  similar  terms, 
this  Court  will  be  guided  by  the  interpretation  of  the  American 
Constitution  by  the  American  Courts,  not  bj^  the  Privy  Council 
interpretations  of  the  Canadian  Act,  which  differs  entirely  from 
our  own. 

As  to  the  costs,  if  the  Court  allows  the  appeal,  it  is  not  a  case 
in  which  costs  should  be  given  against  the  respondent.  The 
result  is  of  much  greater  importance  to  the  State  than  to  the 
respondent ;  Commissioners  of  Taxation  v.  Trustees  of  St.  Mark's, 
Glebe,  1902  A.C.,  416. 

Wise,  K.C.,  in  reply.  It  is  not  a  valid  objection  to  the  licence 
fee  as  a  police  regulation,  that  it  partakes  also  of  the  character  of 
excise.  It  is  within  the  power  of  the  State,  unless  utterly 
extravagant  and  unreasonable.  Gitndling  v.  Chicago,  177  U.S.R., 
183  ;  Cooley  on  Taxation,  p.  151 ;  Woodruff  v.  Parham,  8  Wall., 
U.S.,  123. 

The  respondent  should  pay  the  costs,  if  the  appeal  is  allowed. 

Griffth,  C.J.  This  appeal  raises  a  question  which  is  important 
from  many  points  of  view,  viz.,  whether  the  power  of  a  State  legis- 
lature to  impose  licence  fees  upon  persons  carrying  on  within  the 
State  the  business  of  manufacturing  particular  articles  is  restricted 
by  the  provision  in  the  Constitution' that,  after  the  imposition  of 
uniform  duties  of  customs  throughout  the  Commonwealth,  the 
power  of  the  Commonwealth  Parliament  to  impose  duties  of  excise 
shall  become  exclusive.  Before  the  establishment  of  the  Common- 
wealth an  Act  had  been  passed  by  the  legislature  of  New  South 
Wales,  called  ihQ  Liquor  Act  1898,  which  provided,  amongst  other 
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things,  for  licence  fees  being  paid  to  the  State  by  persons  carrying  H.  C.  op  A. 
on  the  business  of  manufacturing  beer  for  sale.     This  was  done 
by  sec.  71,   which  is  a  re-enactment  of  a  section  in  an  earlier  Pkterswald 
Act,  and  provides  that  "  every  person  who  desires  to  carry  on  the    ]^^™  ^.y 

business  of  a  brewer,  or  of  a  spirit  merchant,  shall  apply  for  a        

brewer  8  or  spirit  merchant's  licence  to  some  quarterly  licensing 
Court,"  &c.  The  Act  then  goes  on  to  provide  for  the  carrying  on 
of  the  business  in  licensed  premises.  Sec.  72  provides  that  "  a 
brewer's  licence  tinder  this  Part  shall  be  deemed  to  authorize  the 
holder  to  carry  on  the  trade  of  a  brewer  as  defined  in  this  Act, 
and  to  sell  any  liquor  which  he  is  by  law  authorized  to  make  (but 
no  other  liquor),  in  quantities  of  not  less  than  two  reputed  gallons, 
at  any  one  time,  of  the  same  kind  of  liquor,"  &c.  The  business  of 
a  brewer  is  defined  by  the  Act  as  that  of  "  making,  for  purposes 
of  sale,  beer,  ale,  porter,  or  stout,"  &c.  The  licence  is  transferable, 
and  is  granted  to  a  particular  person  in  respect  of  particular 
premises,  being  transferable  by  application  to  the  licensing  Court. 
Sec.  75  provides  that  any  person  who  carries  on  the  trade  or  busi- 
ness of  a  brewer  without  holding  a  proper  licence  under  the  Act 
shall  be  liable  to  a  penalty.  That  Act  was  passed  in  1898.  The 
respondent  was  charged  with  having  carried  on  the  trade  or 
business  of  a  brewer  without  holding  a  proper  licence  under  the 
Liquor  Act  (No.  18  of  1898).  The  proceedings  were  taken  under 
sec.  75.  The  defence  was  that  the  licence  fee  was  in  effect  a  duty 
of  excise,  which  it  was  not  in  the  power  of  the  State  to  impose, 
but  was  a  matter  within  the  exclusive  power  of  the  Common- 
wealth Parliament.  Respondent  also  said  that  he  had  a  licence 
under  the  Commonwealth  Beer  Excise  Act.  The  real  question  is 
whether  such  a  licence  fee  is  a  duty  of  excise  within  the  meaning 
of  sec.  90  of  the  Constitution.  The  term  "  duties  of  excise,"  is 
used  in  several  sections  of  the  Constitution.  Section  86  provides 
that,  on  the  establishment  of  the  Commonwealth,  the  collection 
and  control  of  duties  of  customs  and  of  excise  shall  pass  to  the 
Executive  Government  of  the  Commonwealth.  Sec.  90  provides 
that  on  the  imposition  of  uniform  duties  of  customs  the  power  of 
the  Parliament  to  impose  duties  of  customs  and  of  excise  shall 
become  exclusive,  and  that  thereupon  all  laws  of  the  several  States 
imposing  duties  of  customs  or  of  excise  shall  cease  to  have  effect. 
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H.  C.  OP  A.  Then  there  is  sec.  93  which  provides,  amongst  other  things,  that 
during  the  first  5  years  after  the  imposition  of  uniform  duties  of 

Peterswald  customs  by  the  Commonwealth  "  the  duties  of  customs  chargeable 
Bartley      ^^  goods  imported  into  a  State,and  afterwards  passing  into  another 

State  for  consumption,  and  the  duties  of  excise  paid  on  goods 

produced  or  manufactured  in  a  Ste^te,  and  afterwards  passing  into 
another  State  for  consumption,  shall  be  taken  to  have  been 
collected  not  in  the  former  but  in  the  latter  State."  Sec.  55  also 
makes  use  of  the  term,  providing  that  "  laws  imposing  taxation, 
except  laws  imposing  duties  of  customs  or  of  excise,  shall  deal 
with  one  subject  of  taxation  only ;  but  laws  imposing  duties  of 
customs  shall  deal  with  duties  of  customs  only,  and  laws  imposing 
duties  of  excise  shall  deal  with  duties  of  excise  only."  It  will 
be  noticed  that  whenever  in  the  Constitution  the  expression 
"  duties  of  excise  "  is  used,  it  is  used  in  close  juxtaposition  with 
the  expression  "duties  of  customs,"  as  being  a  term  relating  to 
things  of  the  same  nature,  and  governed  by  the  same  rules.  They 
are  indeed  in  every  respect  analogous.  The  tii*st  thing  that  occurs 
to  one  on  reading  the  words  "  duties  of  excise  "  in  sec.  93,  is  that 
they  are  qualified  by  the  addition  of  the  words  "  paid  on  goods 
produced  or  manufactured  in  a  State."  There  the  term  is  evidently 
limited  to  duties  gf  excise  in  the  sense  stated,  and  is  not  used  in  the 
larger  sense  contended  for  by  the  respondent.  The  majority  of 
the  learned  Judges  of  the  Supreme  Court  appears  to  have  been 
of  the  opinion  that  the  term  should  be  construed  in  the  larger 
sense,  so  as  to  include  almost  all  kinds  of  inland  revenue  imposts, 
as  it  is  used  in  a  number  of  the  more  recent  English  Statutes.  I 
will  take  as  an  example  the  last  of  the  Statutes  referred  to,  43 
&  44  Vict.  c.  20,  which  uses  the  expression  to  include  duties, 
drawbaxjks,  and  licences,  payable  in  respect  of  the  business  of 
brewing  for  sale.  The  same  Act  also  enacts  that  the  licence, 
which  is  to  be  in  a  prescribed  form,  shall  be  granted  only  when 
the  duties  of  excise  on  the  licence  have  been  paid.  No  doubt,  in 
England  in  modern  times  there  is  a  tendency  to  use  the  word  as 
including  all  kinds  of  inland  revenue  taxation  which  come  under 
the  control  of  the  Commissioners  for  Inland  Revenue.  But  it  also 
appears  that  by  a  Statute  23  &  24  Vict.  c.  27  it  was  expressly 
declared  that  the  licence  fees  specified  in  the  Act,  which  included, 
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amongst  others,  publicans'  licences,  should  be  deemed  to  be  duties  H.  C.  op  a. 
of  excise  for  the  purposes  of  that  Act,  and  from  that  time  onward       ^^\ 
we  tind  the  term  has  been  used  in  England  to  include  all  these  PETknswALD 
different  classes  of  imposts.     That  argument  seems  to  have  pre-     }iAKTLEY. 

vailed  in  the  Supreme  Court,  which  held  that,  as  the  licence  fee        

clearly  came  within  the  meaning  of  the  term  "  excise  duty,"  as 
used  in  England,  it  must,  therefore,  be  taken  that  it  was  a  duty 
of  excise  within  the  meaning  of  section  90,  which  conferred  on 
the  Commonwealth  Parliament  exclusive  power  to  impose  duties 
of  customs  and  excise.  Of  course,  the  consequences  of  such  a 
decision  are  very  serious,  for,  if  it  is  correct,  the  power  to  impose 
licence  fees  on  publicans,  for  instance,  has  passed  to  the  Common- 
wealth, as  well  as  a  large  number  of  other  fees,  which,  up  to  this 
time,  have  been  thought  to  be  within  the  power  of  the  State  to 
impose. 

In  construing  a  Constitution  like  this  it  is  necessary  to  have 
regard  to  its  general  provisions  as  well  as  to  particular  sections, 
and  to  ascertain  from  its  whole  purview  whether  the  power  to 
deal  with  such  matters  was  intended  to  be  withdrawn  from  the 
States,  and  conferred  upon  the  Commonwealth.     The  Constitution 
contains  no  provisions  for  enabling  the  Commonwealth  Parliament 
to  interfere  with  the  private  or  internal  affairs  of  the  States,  or 
to  restrict  the  power  of  the  State  to  regulate  the  carrying  on  of  any 
businesses  or  trades  within  their  boundaries,  or  even,  if  thej'^  think 
tit,  to  prohibit  them  altogether.     That  is  a  very  important  matter 
to  be  borne  in  mind  in  considering  whether  this  particular  pro- 
vision ought  to  be  construed  so  as  to  interfere  with  the  States' 
powers  in  that  respect.     If  the  majority  of  the  Supreme  Court 
were  right,  the  Constitution  will  have  given  to  the  Commonwealth, 
and  withdrawn   from   the  States,  the  power  to  regulate  their 
internal  affairs  in  connection  with  nearly  all  trades  and  businesses 
carried  on  in  the  States.     Such  a  construction  is  altogether  con- 
trary to  the  spirit  of  the  Constitution,  and  will  not  be  accepted  by 
this  Court  unless  the  plain  words  of  its  provisions  compel  us  to 
do  so. 

Now  the  term  "  duties  of  excise  "  does  not  appear  to  have  been 
used  in  the  larger  sense  in  any  of  the  legislative  instruments  cited 
before  us  except  in  certain  English  Statutes.     The  word  "  excise  " 
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H.  C.  OF  A.  ig^  however,  often  used  in  America  with  that  signification.     What 

then  does  the  term  "  duties  of  excise  "  mean  in  the  Constitution 
' — • — ' 
Pbterswald  in  the  collocation  in   which  we  find   it  ?     On  this  point  there  is 

Bartley     ^^  interesting   passage   in    the  Annotated  ConMitation   of  the 

Australian  Co^inmonwealth,  by  Messrs.  Quick  and  Garran.    It  is 

interesting  as  giving  an  historical  account  of  the  origin  and  use  of 
the  term.  The  passage,  which  is  at  p.  837,  is  as  follows : — "  Excise 
duties  were  first  introduced  into  England  in  the  year  1643,  as  part 
of  a  scheme  of  revenue  and  taxation  devised  by  Pym  and  approved 
by  the  Long  Parliament.  These  duties  consisted  of  charges  on 
beer,  ale,  cider,  cherry  wine  and  tobacco,  to  which  list  were  after- 
wards added  paper,  soap,  candles,  malt,  hops,  and  sweets.  The 
only  excise  duties  now  surviving  in  England  similar  to  those  of 
the  original  list,  are  duties  on  beer,  spirits,  chicory,  imitations 
and  substitutes  of  chicory  and  coffee,  and  chicory  mixture.  The 
basic  principle  of  excise  duties  was  that  they  were  taxes  on  the 
production  and  manufacture  of  articles  which  could  not  be  taxed 
through  the  Customs  House,  and  revenue  derived  from  that 
source  is  called  excise  revenue  proper.  In  the  course  of  time 
licences  were  required  from  the  makers  of  and  the  dealers  in 
excisable  commodities,  and  these  licence  fees  acquired  the  name 
of  '  duties  of  excise.'  The  next  step  was  to  require  persons  to 
take  out  licences,  who  neither  produced  nor  manufactured  nor 
disposed  of  excisable  commodities,  and  these  licence  fees  became 

known  as  *  duties  of  excise.'     Thus  the  list was 

expanded  by  English  usage  until  it  embraced  auctioneers,  owners 
of  armorial  bearings,  owners  of  dogs,  owners  of  game,  gun  dealers, 
persons  entitled  to  carry  guns,  hawkei-s,  house  agents,  patent 
medicine  sellers,  owners  of  carriages,  pawnbrokers,  plate  dealers, 
refiners  of  gold  and  silver,  refreshment  house  keepers,  and  carriers. 
Such  was  the  primary  meaning  of  '  excise,'  and  such  the  secondary 
and  enlarged  use  of  the  term.  The  fundamental  conception  of 
the  term  is  that  of  a  tax  on  articles  produced  or  manufactured  in  a 
country.  In  the  taxation  of  such  articles  of  luxury  as  spirits 
beer,  tobacco,  and  cigars,  it  has  been  the  practice  to  place  a  certain 
duty  on  the  importation  of  these  articles  and  a  corresponding  or 
reduced  duty  on  similar  articles  manufactured  in  the  country; 
and  this  is  the  sense  in  which  excise  duties  have  been  under- 
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stood  in  the  Australian  colonies,  and,"  the  learned  authors  go  on   H-  ^-  of  A. 
to  add,  "  in  which  the  expression  was  intended  to  be  used  in  the  ' 

Constitution  of  the  Commonwealth."   That  is,  as  far  as  we  know,  Pkterswald 
a  correct  historical  statement  of  the  use  and  growth  of  the  term  in     ^    ^' 

England.     With  respect  to  the  Australian  use  of  the  term,  we  are       

entitled  to  take  notice  of  the  sense  in  which  it  has  been  under- 
stood and  used  in  the  legislation  of  the  various  States.  We  know 
that  in  some  of  them  there  were  in  existence  for  many  years 
"  duties  of  excise,"  properly  so  called,  imposed  upon  beer,  spirits 
and  tobacco.  There  were  other  charges  which  were  never  spoken 
of  as  excise  duties,  such  as  fees  for  publicans'  licences,  and  for 
various  other  businesses,  such  as  slaughtermen's,  auctioneers', 
and  so  forth,  but  these  were  not  commonly  understood  in  Aus- 
tralia as  included  under  the  head  of  excise  duties.  Bearing  in 
mind  that  the  Constitution  was  framed  in  Australia  by  Australians, 
and  for  the  use  of  the  Australian  people,  and  that  the  word 
'*  excise  "  had  a  distinct  meaning  in  the  popular  mind,  and  that 
there  were  in  the  States  many  laws  in  force  dealing  with  the 
sabject,  and  that  when  used  in  the  Constitution  it  is  used  in  con- 
nection with  the  words  "on  goods  produced  or  manufactured  in 
the  States,"  the  conclusion  is  almost  inevitable  that,  whenever  it 
is  used,  it  is  intended  to  mean  a  duty  analogous  to  a  customs  duty 
imposed  upon  goods  either  in  relation  to  quantity  or  value  when 
produced  or  manufactured,  and  not  in  the  sense  of  a  direct  tax  or 
personal  tax.  Reading  the  Constitution  alone,  that  seems  to  be 
the  proper  construction  to  be  put  upon  the  term.  That  being  so, 
the  judgment  of  the  Supreme  Court,  if  it  is  to  be  supported  at 
all,  must  be  supported  on  some  other  ground  than  this. 

Mr.  Lamb  contended  that,  even  if  the  grounds  of  the  decision  of 
the  Supreme  Court  were  incorrect,  nevertheless  this  particular  duty 
operates  in  effect  as  a  tax  upon  articles  manufactured  in  the 
country,  i.e.,  on  beer  manufactured  in  New  South  Wales.  Very 
likely  a  tax  may  be  imposed  in  the  form  of  a  licence  fee,  which 
would  be,  in  effect,  a  tax  upon  goods  produced  by  the  holder  of  the 
licence.  As  to  that  the  observation  of  Lord  Herschell  in  the  Brewers* 
and  Maltsters*  Association  of  Ontario  v.  The  Attorney-General  for 
Ontario,  (1897)  A.C.,  231,  seems  to  be  applicable.  I  shall  refer  to  it 
again  presently.     But  in  considering  whether  a  duty,  which  is  not 
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H.  C.  OF  A.  primd  facie  within  the  prohibition  contained  in  the  Constitution, 

comes  within  it  in  substance,  it  is  important  to  consider,  first  of 

Pbtkbswald  ^11  >  what  is  the  substance.     Mr.  Lamb  relied  mainly  on  the  case  of 

Babtxky.    ^^^'^^^  V.  Maryland,  12  Wheat.,  262,  a  well  known  decision  of  the 

Supreme  Court  of  the  United  States,  in  which  it  was  decided  that  a 

tax  upon  importers  was  in  substance  a  tax  upon  the  goods 
imported,  and  therefore  was  a  violation  of  the  provision  in  the 
United  States  Constitution  which  prohibited  the  States  from 
imposing  any  duties  upon  imports  or  exports.  He  contended 
that,  as  it  was  held  by  the  Supreme  Court  in  that  case  that  the 
tax  in  question,  which  was  in  form  a  tax  on  the  importer,  was  a 
tax  upon  imports,  so  in  this  ca.se  the  licence  fee,  being  a  tax  upon 
the  manufacturer,  is  a  tax  upon  the  manufacture  and  the  articles 
manufactured.  But  there  appears  to  be  really  a  very  great 
difference  between  the  two  cases.  In  the  American  case  the  State 
had  no  power  or  authority  to  prohibit  the  carrying  on  of  the 
business  of  an  importer  by  virtue  of  what  is  known  in  America 
as  the  police  power.  Freedom  of  trade  and  commerce  could  not 
be  interfered  with  by  any  State.  No  State  could  impose  any 
restriction  upon  importing,  and  therefore  it  could  not  do  what 
was  practically  to  prohibit  it.  The  only  effect  of  the  tax  that 
was  considered  in  that  case  was  to  impose  a  tax  upon  importation. 
But,  if  a  particular  industry  is  one  which  exists  only  by  the  per- 
mission of  the  State,  the  forbidding  of  the  carrying  on  of  that 
industry  in  that  State  is  within  the  power  of  its  legislature,  and 
they  may  impose  upon  it  any  condition  or  restriction  they  think 
fit.  Therefore,  such  a  tax  is  not,  primd  facie,  a  tax  upon  par- 
ticular goods,  but  a  condition  imposed  by  Statute  upon  persons 
who  are  engaged  in  producing  them.  That,  I  think,  is  enough  to 
distinguish  the  cases  of  Brown  v.  Maryland  and  Welton  v. 
Missouri  from  the  present  case.  Upon  this  point  I  will  read  a 
passage  from  the  report  of  Brewers'  and  Maltsters*  Association  of 
Ontario  v.  Attorney -General  of  Ontario,  in  the  judgment  delivered  I 
by  Lord  HerscJiell.  He  says,  at  p.  237 — "  It  was  argued  that  the 
provincial  legislature  might,  if  the  judgment  of  the  Court  below 
were  upheld,  impose  a  tax  of  such  an  amount  and  so  graduated 
that  it  must  necessarily  fall  upon  the  consumer  or  customer,  and 
that  they  might  then  seek  to  raise  a  revenue  by  indirect  taxation 
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in  spite  of  the  restriction  of  their  powers  to  the  imposition  of  H.  C.  of  A. 

.  .  •  •  1904 

direct  taxation.     Such  a  case  is  conceivable.     But  if  the  legis-       v__l/ 
lature  were  tlms,  under  the  guise  of  direct  taxation,  to  seek  to  Petbrewald 
impose  indirect  taxation,   nothing   that   their   Lordships    have     Hartley. 

decided  or  said  in  the  present  case  would  fetter  any  tribunal  that       

might  have  to  deal  with  such  a  case  if  it  should  ever  arise."     In 
considering  the  validity  of  laws  of  this  kind  we  must  look  at  the 
substance  and  not  the  form.     If  the  Statute  is  good  in  substance, 
the  Court  will  regard  the  substance,  and  hold  the  law  to  be  valid, 
whatever  the  form  may  be.    The  case  of  Brovm  v.  Maryland,  there- 
fore, does  not  affect  this  case.     In  this  instance  the  subject  matter 
is  one  which  the  legislature  of  New  South  Wales  has  power  to 
regulate, — that  is  to  say  the  carrying  on  of  any  business — in  the 
exercise  of  the  police  power  of  the  State.     It  is  not  disputed  that 
it  can  regulate  the  manufacture  of  an  article,  though  it  has  no 
power  to  impose  a  tax  upon  the  thing  itself.     From  that  point  of 
view  we  look  at  the  Statute  in  question  to  see  whether  it  was 
passed  for  the  purpose  of  regulating  or  controlling  the  man uf act  ire 
of  this  particular  article,  beer.     The  Act  provides  in  substance 
that  a  person  who  proposes  to  carry  on  the  business  of  manu- 
facturing beer  must  give  the  name  and  place  where  he  intends 
to  carry  it  on,  and  pay  a  licence  fee.     Whether  there  is  also  a 
federal  excise  duty  upon  the  manufactured  beer  is  quite  immaterial. 
Further,  the  licence  not  only  empowers  the  licensee  to  manufacture 
beer,  but  entails  the  liability  to  have  the  premises  entered  by  an 
inspector  for  the  purpose  of  taking  samples  of  the  beer  made  there, 
in  order  to  ascertain  whether  there  is  any  adulteration  or  not. 
The  provision,  therefore,  is  one  of  several   conditions   imposed 
upon  the  manufacturer  for  regulating  the  trade,  which  is  one  of  the 
primary  functions  of  a  State  legislature.     It  was  contended  for  the 
respondent  that   the  tax   is  in  substance   an  indirect   tax,  and 
therefore  obnoxious  to  the  restrictive  provision  in  the  Constitution. 
Bat,  as  was  pointed  out  by  Mr.  Wise,  the  amount  of  the  tax  in  no 
way  depends  upon  the  quantity  of  beer  manufactured.     Nobody 
disputes  that  an   excise  duty  imposed   upon  goods   during   the 
process  of  manufacture,  by  quantity  or  value,  is  an  indirect  tax, 
i.e.  that  the  person  primarily  liable,  having  paid  it,  adds  it   to 
the  selling  price  and  so  passes  it  on  to  be  ultimately  paid  by 
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H.  C.  OF  A.   the  consumer.     The  Privy  Council,  in  the  case  I  have  just  quoted, 

adopted  the  definition  of  J.  S.  Mill,  which  had  been  also  adopted 

Peterswald  ^^  thi®  previous  case  Bank  of  Toronto  v.  Lambey  12  App.  Cas., 

Baktt^y      5'^5>  a-t  P-  582: — "  Taxes  are  either  director  indirect     A  direct 

tax  is  one  which  is  demanded  from  the  very  persons  who  it  is 

intended  or  desired  should  pay  it.  Indirect  taxes  are  those  which 
are  demanded  from  one  person  in  the  expectation  and  intention 
that  he  shall  indemnify  himself  at  the  expense  of  another ;  such 
are  the  excise  or  customs." 

"  The  producer  or  importer  of  a  commodity  is  called  upon  to 
pay  a  tax  on  it,  not  with  the  intention  to  levy  a  peculiar  contri- 
bution upon  him,  but  to  tax  through  him  the  consumers  of  the 
commodity,  from  whom  it  is  supposed  that  he  will  recover  the 
amount  by  means  of  an  advance  in  price." 

Mill  was  evidently  using  the  word  in  the  ordinary  sense,  and 
their  Lordships  of  the  Privy  Council  expressed  the  opinion  that 
the  tax  in  question  was  a  direct  tax,  to  be  paid  by  the  person 
made  primarily  liable.  There  was  neither  an  expectation  nor  an 
intention  that  the  person  who  paid  it  should  indemnify  himself 
by  passing  it  on.  In  short,  it  was  intended  to  be  a  direct  tax.  That 
case  is  an  authority  for  saying  that,  priinA  facie,  a  licence  fee  of 
this  sort  is  not  a  tax  on  the  goods  themselves.  Their  Lordships 
then  go  on  to  discuss  the  possibility  of  its  being  so  in  effect.  In 
such  a  case  the  Court  has  power  to  inquire  into  the  matter  in 
order  to  see  whether  it  really  is  so. 

Rejecting,  then,  the  larger  view  as  to  the  meaning  of  the  term 
"  duties  of  excise,"  which  found  favour  with  the  majority  of  the 
Supreme  Court,  and  regarding  the  term  as  it  is  used  in  the  Con- 
stitution, where  it  is  limited  to  taxes  imposed  upon  goods  in  process 
of  manufacture,  we  find  nothing  in  the  State  Act  to  show  that 
this  licence  fee  was  other  than  a  direct  tax  upon  the  manufac- 
turer. 

It  is  right  to  advert  to  one  argument  used  by  Mr.  Lamb,  viz., 
that  the  effect  of  the  tax  might  be  to  discriminate  between  locally 
manufactured  goods  and  those  produced  in  other  States,  to  the 
prejudice  of  the  former.  He  said  that  a  spirit  merchant,  on  taking 
out  a  single  licence,  is  entitled  to  sell  beer,  wherever  produced, 
whereas  a  licensed  brewer  cannot  sell  any  beer  not  of  his  own 


V. 

Bartley. 
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manufacture,  nor  any  spirits,  without  taking  out  another  licence,   H-  C.  of  A. 
so  that  he  requires  two  licences.     That,  however,  is  an  incident        ^ 
to  all  regulation  of  trade.     The  person  subject  to  restrictions  is  at  petebswald 
a  disadvantage  as  compared  with  others  who  are  not  subject  to 
those  restrictions.     That  is  incidental  to  freedom  of  trade  and 
commerce  within  the  Commonwealth,  but  it  is  not  in  any  way  an 
objection  to  the  validity  of  a  law  regulating  the  manufacture. 

For  all  these  reasons  we  are  of  opinion  that  this  licence  fee  is 
not  a  duty  of  excise  within  the  meaning  of  sec.  90  of  the  Consti- 
tution, and  that  the  Statute  is  not  affected  by  the  imposition  of 
uniform  duties  of  Customs  throughout  the  Commonwealth,  and 
that  the  respondent  was  guilty  of  the  offence  with  which  he  was 
charged,  and  should  have  been  convicted. 

Appeal  allowed.  Order  of  the  Supreme 
Court  discharged.  Case  reTnitted  to  the 
Police  Magistrate  with  a  direction  to 
convict  Respondent  to  pay  the  costs  in 
the  Supreme  Court  and  of  the  appeal. 

Solicitor,  for  the  appellant.  The  Crown  Solicitor  of  New  South 
Wales. 

Solicitor,  for  the  respondent,  R.  U.  Matthews,  by  E,  R.  M, 
Newton, 
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MacDONALD Appellant; 

AND 

BEARE Respondent. 

ON  APPEAL  FROM  THE  SUPREME  COURT  OF 

NEV^'  SOUTH  WALES.  H.  0.  of  A. 

1904. 
Oames,  Wagers  and  Bettiiig  Houses  Act,  No.  18  of  1902,  sec.  4 — Special  warrant —       .     ^     . 

Form  of^Address  to  police  force  at  large — Motion  to  rescind  special  leave —       Sydney 

Matter  ofpMic  importance.  Sept.  1,  2. 

A  special  warrant  under  sec.  4  of  the  Oames,  Wagers  and  Betting  Houses        

Actj  1902,  may  be  addressed  to  members  of  the  police  force  of  New  South  Wales    Griffith,  C.J., 

Bftrton  Mid 
generally,  and  need  not  mention  any  constable  by  name.  O'Oonnor,  JJ. 
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H.  C.  OF  A.  The  distinction  between  special  and  general  warrants  at  common  law  con- 

1904.         sidered. 


MagDonald 

V. 


Motion  to  rescind  special  leave  to  appeal  dismissed  on  the  ground  that  the 
question  involved  was  of  great  public  importance,  and  that  on  it  depended  the 
Beare.        liability  or  non-liability  of  the  appellant  to  a  number  of  actions  for  trespass  and 
false  imprisonment. 

Judgment  of  the  Supreme  Court,  (1904)  4  8.R.  (N.S.  W.),  221,  reversed. 

Appeal  from  a  judgment  of  the  Supreme  Court  of  New  South 
Wales  in  a  special  case  stated  under  the  Juaticea  Act,  1902. 

The  respondent  was  charged  before  a  stipendiary  magistrate 
with  being  the  owner  or  keeper  of  a  common  gaming  house,  which 
had  been  entered  by  the  police  under  a  special  warrant  (a)  under 
sec.  4.(1)  of  the  Games,  Wagers  and  Betting  Houses  Act,  1902. 
The  magistrate  held  that  the  warrant  was  bad  because  it  was  not 
addressed  to  any  constable  by  name,  and  was  not  executed  by 
a  police  constable  to  whom  it  was  addressed,  or  by  any  assistant 
called  by  the  constable  to  whom  it  was  addressed. 


(a)  Sec.  4  (3)  of  the  Act  is  as  follows  : — 

Every  special  warrant  shall  be  in  the  form  contained  in  the  second  scbednle 
hereto  or  to  the  like  effect. 

The  form  in  the  Schedule  is  as  follows  : — 

i.    ,  •..   r   To  the  constable, 
to  wit  J 

Whereas  it  appears  to  me  J. P.,  one  of  the  justices  or  our  Lord  the  King 
assigned  to  keep  the  peace  in  and  for  the  State  of  New  South  Wales  by  the 
information  on  oath  of  A.B.  of  in  the  of  [yeoman] 

that  the  house  [room^  premises  or  place]  known  as  [here  insert  a  description  of  the 
house,  room,  premises  or  place  hy  tohich  it  may  be  readily  known  and  found]  is  kept 
and  used  as  a  common  gaming-house  or  place  for  gaming  w^ithin  the  meaning  of 
the  Gam^,  Wayers  and  Betting  Houses  Act  1901,  this  is  therefore  in  the  name  of 
our  Lord  the  King  to  require  you  with  such  assistants  as  you  may  find  necessary 
to  enter  into  the  said  house  [room,  premises  or  place]  and  if  necessary  to  use  force 
for  making  such  entry  whether  by  breaking  open  doors  or  otherwise  and  there 
diligently  to  search  for  all  instruments  of  Xinlawful  gaming  [or  as  the  case  may  he] 
which  may  be  therein  and  to  arrest  search  and  bring  before  me  or  some  other  of 
the  justices  of  our  Lord  the  King  assigned  to  keep  the  peace  as  well  the  keepers 
of  the  same  as  also  the  persons  there  haunting  resorting  and  playing  to  be  dealt 
with  according  to  law  and  for  so  doing  this  shall  be  your  warrant. 

J.  P.  (k-S.) 

Given  under  my  hand  and  seal^t  Sydney  this  in  the 

of  the  reign  of 
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The  appellant  then  appealed,  by  way  of  special  case,  to  the   H.  C.  of  a. 
Supreme  Court,  and  that  Court  dismissed  the  appeal,  holding  that        ^^^' 
the  warrant  was  bad,  and  that  the  determination  of  the  magis-  maoDonald 
trate  was  correct ;  (1904)  4  S.R.  (N.S.W.),  221.  ^^^-^ 

The  sections  bearing  on  the  point,  and  the  proceedings,  are  fully       

set  out  in  the  judgment  of  Griffith^  C.J. 

Ferguson  and  Walker,  for  the  respondent,  moved  to  rescind  or 
vary  the  special  leave  to  appeal. 

The  motion  was  ordered  to  stand  over  for  argument  to  the 
hearing  of  the  appeal. 

Blacketf  for  the  appellant.  The  questions  are  (1)  whether  a 
warrant  directed  to  the  constables  of  the  force  generally  is  a  valid 
warrant  under  the  Act,  and  (2)  whether  a  warrant  is  necessary  at 
all.  The  latter  point  was  not  formally  taken  before  the  Supreme 
Court,  but  it  is  a  question  of  law  arising  in  the  case  within  the 
meaning  of  sec.  106  of  the  Justices  Act, 

At  common  law  a  warrant  addressed  generally  would  be  valid, 
and  there  is  nothing  in  the  Act  to  alter  the  common  law  in  this 
respect.  That  can  only  be  done  by  express  words  or  necessary 
implication  ;  Wilberforce  on  Statute  Law,  ip.  19.  The  provision  as 
to  the  special  warrant  in  sec.  4,  and  the  form  in  the  schedule,  do 
not  in  any  way  affect  the  common  law  incidents  of  procedure  by 
special  warrant.  Such  a  warrant  may  be  addressed  generally,  and 
executed  by  any  person  of  the  class  to  whom  it  is  addressed, 
within  his  own  precinct ;  2  Hawk.,  P.O.,  c.  13,  p.  135,  sec.  30 ;  Rex 
V.  Weir,  1  B.  &  C,  288,  at  p.  292.  Sec.  4  must  be  read  with  the 
Interpretation  Act,  and  therefore  "constable"  means  constables 
generally.  The  warrant  must  be  addressed  to  some  person  or 
persons.  In  this  case  it  is  addressed  to  the  police  force  generally, 
and  may  be  executed  by  any  member  of  it.  The  form  in  the 
schedule  does  not  justify  the  inference  that  a  constable  must  be 
named  in  the  warrant.  If  that  were  intended,  there  would  be  a 
space  left  and  a  direction  to  insert  the  name,  as  "  to  A.B."  or  "  to 
CD."  The  blank  space  is  for  the  local  address  of  the  constable 
or  constables.     If  a  particular  named  person  must  execute  the 
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H.  C.  Of  A.  warrant,  he  might  have  to  wait  perhaps  for  weeks  for  an  oppor- 
tunity to  do  so. 
MacDonald       [Griffith,  C.J. — The  word  "special "  was  probably  taken  from 
Bbare       another  Act.     What  was  the  meaning  of  "special  warrant"  under 
the  older  Acts  ?     That  may  throw  light  on  the  question.] 

All  the  local  Acts  are  traceable  to  the  English  Gaviing  Act,  8 
&  9  Vict.  c.  109.     The  local  Act  was  14  Vict.  No.  9. 

[Griffith,  C.J. — There  is  a  reference  to  "  general "  warrants 
in  Burns'  Justice  of  the  Peace.  He  says  that,  primd  facie y  a 
general  warrant,  to  arrest  any  persons  whom  the  officer  entrusted 
with  its  execution  thinks  fit,  is  illegal  at  common  laW,  and  gives 
Hale  as  his  authority.  He  mentions  that  the  only  exceptions 
are  general  warrants  to  take  up  idle  and  disorderly  persons,  and 
search  warrants.  Apparently  a  "  general "  warrant  is  one  which 
does  not  specify  the  persons  upon  whom  it  is  to  be  executed.] 

[Walker  referred  to  Blake  v.  Beech,  1  Ex.  D.,  320,  at  p.  325, 
where  there  is  a  reference  to  "  general "  warrants.] 

A  warrant  which  is  general,  in  the  sense  that  it  does  not  state 
the  offence  or  offences  for  which  the  defendant  is  to  be  arrested, 
is  not  bad  on  that  ground ;  2  Hawk.  P.C.,  p.  132,  citing  Bouchers 
Case. 

The  validity  of  the  warrant  was  a  matter  which  the  magistrate 
need  not  have  decided.  He  might  have  convicted  the  defendants 
of  the  offence  charged  without  considering  the  validity  of  the 
warrant;  Sheehom  v.  Oallagher,  (1902)  Q.S.R.,  319;  Biggs  v. 
Noonaiiy  27  V.L.R.,  583.  This  was  a  point  arising  in  the  case 
and  might  have  been  decided  by  the  Supreme  Court,  although  it 
was  not  specially  taken  ;  Haviilton  v.  Walker,  (1892)  2  Q.B.,  25; 
Knight  v.  Halliwell,  L.R.  9  Q.B.,  412;  McNab  v.  Falloii,  15 
(N.S.W.)  W.N.,  98 ;  Hayes  v.  Fuller,  3  (N.S.W.)  VV.N.,  21 ;  Eber- 
hardt  v.  Cornish  and  another,  (1903)  Q.S.R.,  172 ;  Grant  v. 
Pirani,  18  N.Z.L.R.,  209 ;  Campbell  v.  McDonald,  22  N.Z.LR, 
65. 

[Griffith,  C.J. — There  is  a  great  difierence  betw^een  points 
which  might,  if  they  had  been  taken,  have  been  met  by  amend- 
ment or  evidence,  and  points  which  would  have  been  fatal.] 

Ferguson  and  Walker,  for  the  respondent.     The  appellant  is  not 
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entitled  to  take  his  second  point  now.     It  was  not  one  of  the   H.  C.  of  A. 

.     .  n  1904 

points  stated  by  the  magistrate  for  the  opinion  of  the  Supreme        ^^^ 
Court,     The  proper  course  would  have  been  for  the  appellant  to  MaoDonald 
ask  the  Supreme  Court  to  refer  the  case  back  to  the  magistrate      bbark. 

to  have  the  point  stated,  as  in  Hayes  v.  Fuller  (supra) ;  in  Eber-       

hardt  v.  Cornish  and  another  {supra),  and  HaTnilton  v.  Walker 
(supra)  the  depositions  were  before  the  Court  of  Appeal,  and  the 
point  appeared  on  the  face  of  them.  The  Court  was  therefore 
able  to  say  whether  the  magistrates  decision  on  that  point  "  was 
erroneous  in  point  of  law." 

[Griffith,  C.J. — Suppose  there  was  a  conviction  on  a  point 
which  was  irrelevant.  Would  the  Court  of  Appeal  be  bound  to 
.send  the  case  back,  with  the  expression  of  opinion  that  the  point 
was  rightly  decided,  and  uphold  the  conviction,  although  as  a 
matter  of  law,  on  another  ground,  no  offence  had  been  com- 
mitted ?] 

In  those  circumstances  the  case  would  be  sent  back  to  be 
amended  in  such  a  way  as  to  raise  the  point  properly.  In  this 
case  the  evidence  given  would  not  have  been  sufficient  to  obtain 
a  conviction  but  for  the  provision  in  sec.  10,  and  that  section 
cannot  be  relied  upon  unless  the  warrant  is  in  accordance  with 
the  requirements  of  the  Act.  The  validity  of  the  warrant  is 
therefore  a  condition  precedent  to  the  conviction. 

The  words  of  the  section  and  the  schedule  show  that  it  was  the 
intention  of  the  legislature  that  the  warrant  should  be  addressed 
to  some  officer  on  whose  intelligence  the  authority  issuing  the 
warrant  could  rely.  The  distinction  in  our  law  between  what  are 
understood  to  be  general  and  special  warrants  appears  from  sec. 
64  of  the  Justices  Act,  1902.  That  provides  for  one  form  of 
warrant,  to  be  addressed  to  some  particular  officer,  and  for  another, 
which  may  be  addressed  to  and  executed  by  any  one  of  a  number 
of  officers. 

[O'Connor,  J. — Special  warrants  are  referred  to  in  BUtckstove, 
vol.  IV.,  p.  150,  where  the  author  cites  2  Hawk,  P.O.,  p.  135,  s.  26.] 

Sea  64  of  the  Justices  Act  is  taken  from  sec.  6  of  9  Geo.  IV.  c. 
18,  where  the  words  were  "  specially  addressed."  That  may  be 
regarded  as  a  special  warrant.  The  same  distinction  is  seen  in  8 
&  9  Vict.  c.  109,  from  which  our  Gaining  Act  was  taken.     The 
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H.  C.  OF  A.  extreme  power  of  breaking  into  houses  was  to  be  exercised  only 

under  the  greatest  safeguards,  and  only  entrusted  to  persons 

MacDonald  specially  selected.     Warrants  addressed  generally  would  fitly  be 

Bea&e       termed  general  warrants.     [They  cited  also  on  this  point  Broants 

Commentaries,  2nd  ed.,  pp.  522  et  seq, ;  Money  v.  Leach,  19  H.S. 

Tr.,  1001 ;  1  Wm.  BL,  555.] 

[O'Connor,  J.,  referred  to  Wilkes  v.  Wood,  19  St.  Tr.,  1,153. 

Griffith,  C,  J. — In  that  case  Lord  Mansfield  says  that  a  w^arrant 
must  be  to  search  a  particular  place,  and  not  any  place.] 

[Blanket  referred  to  2  Hawk.  P.O.,  p.  130,  sec.  10.] 

[Barton,  J. — The  distinction  between  the  two  kinds  of  warrants 
seems  to  be  in  regard  to  the  place  to  be  searched,  and  not  the 
person  to  whom  the  warrant  is  addressed.] 

In  our  Act  the  intention  of  the  legislature  seems  to  have  been 
to  throw  on  the  justices  the  responsibility  of  deciding  which  officer 
was  to  execute  the  warrant.  The  use  of  the  word  "  assistants  " 
in  the  section  and  in  the  schedule  points  to  the  necessity  for  nam- 
ing some  person  in  the  address. 

Special  leave  to  appeal  should  not  have  been  granted.  This  is 
not  a  matter  of  great  public  importance.  There  would  be  no 
difficulty  about  addressing  the  warrant  to  some  particular  officer 
or  officers. 

Even  if  the  appeal  succeeds,  the  respondent  should  not  be  made 
to  pay  the  costs ;  Hanifiah  v.  Dalgatmo,  ante,  p.  1 ;  Forget  v. 
08^1^711/,  (1895)  A.C.,  318 ;  Montreal  Gas  Co.  v.  Cad ieux,  {IS9H) 
A.C.,  718.  A  test  case  by  the  Crown  should  not  be  tried  at  the 
expense  of  the  first  defendant  in  whose  case  the  point  arises. 

* 

Blanket,  in  reply.  As  to  the  motion  to  rescind,  the  matter  is  of 
great  importance  to  the  appellant,  for,  if  the  warrant  is  held  to  be 
invalid,  he  will  be  liable  to  a  number  of  actions  for  trespass  and 
false  imprisonment.  The  respondent  also  has  a  strong  interest  in 
the  proceedings,  for  he  is  liable  to  a  tine  of  £100,  in  default  six 
months  imprisonment,  if  he  is  convicted.  There  are  not  as  strong 
reasons  against  allowing  appeals  to  the  High  Court,  as  there  are 
in  the  case  of  appeals  to  the  Privy  Council.  The  expense  and 
delay  incidental  to  the  former  are  small  compared  with  those 
which  attend  the  latter.     It  was  intended  that  appeals  to  this 
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Court  should  be  easier  and  more  convenient  than  to  the  Privy  H.  C.  of  A. 
Council.     In  Hannah  v.  Dalgamo  the  question  of  law  was  in 
doubt,  as  well  as  the  question  of  the  propriety  of  granting  leave.  MacDonald 
The  issue  of  this  case  will  affect  the  practice  throughout  the      beare 

States.  

As  to  the  main  question,  it  seems  from  Wilkes  v.  Wood,  19  St. 
Tr.,  1,153,  cited  in  2  Hawk.  P.C,  130,  that  a  general  warrant  is  one 
that  is  unlimited,  either  in  regard  to  the  subject  matter,  i.e.,  the 
offence,  or  to  the  person  against  whom,  or  the  place  where,  it  is 
to  be  executed. 

CxLv.  adv.  vidt. 

Griffith,  C.J.  This  is  an  appeal  from  the  decision  of  the  Septembers. 
Supreme  Court  on  a  special  case  stated  by  justices  under  the 
Justices  Act  1902,  on  an  information  presented  against  the 
respondent  by  the  appellant,  charging  him  with  having  committed 
an  offence  against  the  G antes ,  Wagers  and  Betting  Houses  Act, 
1901.  The  section  under  which  the  information  was  laid  was 
sec.  4,  which  is  as  follows  :—"  Any  justice  upon  complaint  made 
on  oath  that  there  is  reason  to  suspect  any  house,  room,  premises 
or  place  to  be  kept  or  used  as  a  common  gaming-house  and  that 
it  is  commonly  reported  and  believed  by  the  deponent  so  to  be 
may  by  special  wan-ant  under  his  hand  and  seal  authorize  any 
constable  to  enter  into  such  house,  room,  premises  or  place  and 
arrest  search  and  bring  before  any  two  justices  all  persons  found 
therein  and  seize  all  tables  instruments  of  gaming  moneys  and 
securities  for  money  found  therein,"  &c.  The  authority,  it  will  be 
observed,  is  that  any  justice  may  by  "  special  warrant  .  .  . 
authorize  any  constable."  The  owner  of  the  house,  if  convicted,  is 
liable  to  a  penalty  not  exceeding  £100  (sec.  6).  Sec.  10  provides 
that  "whenever  any  house  room  premises  or  place  suspected  "  is 
entered  under  a  warrant  under  the  provisions  of  the  Act,  the 
discovery  of  cards,  dice  and  other  implements  of  gaming  in  the 
place  affords  presumptive  evidence  that  the  place  was  used  as 
a  common  gaming-house,  and  that  the  persons  found  there  were 
engaged  in  play.  For  the  purpose  of  sec.  10,  therefore,  it  is  import- 
ant that  there  should  be  a  valid  warrant,  because  what  would  be 
SttfGcient  presumptive  evidence  in  the  case  of  a  house  entered  under 
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H.  C.  OF  A.  a  warrant  might  not  be  sufficient  evidence  in  an  ordinary  case 
^ '^       independently  of  the  provisions  in  that  section.     On  the  hearing 

MacDonald  before  the  magistrate  the  objection  was  taken  that  the  warrant 
Bkare       ^^^  ^^*     ^®^*  ^  ^^y^  that  "  Every  special  warrant  shall  be  in 

tlie  form  contained  in  the  second  schedule  hereto  or  to  the  like 

effect."  In  this  instance  the  warrant  was  addressed  "  to  the 
Superintendent  of  Police  for  the  metropolitan  district  and  a 
constable  of  the  police  force,  and  to  all  other  constables  in  the 
said  force."  The  objection  was  that,  on  that  account,  the  war- 
rant and  conviction  were  bad.  The  objection  was  put  in  various 
ways.  The  magistrate  was  of  the  opinion  that  the  warrant  was 
bad  (1)  for  uncertainty  as  to  the  address;  (2)  that  it  was  not 
addressed  to  any  police  constable  by  name  ;  (3)  that  it  was 
executed  by  a  person  not  being  a  police  constable  to  whom  it  was 
addressed,  nor  (4)  with  any  assistants  called  by  the  police  officer 
to  whom  it  was  addressed,  and  (5)  that  it  was  not  in  the  form  of 
the  special  warrant  under  the  Act.  On  the  appeal  to  the  Supreme 
Court,  that  Court  decided  that  the  magistrate's  determination  was 
right  in  point  of  law,  and  dismissed  the  appeal.  It  now  comes 
before  us  on  appeal  from  that  decision.  The  various  objections 
practically  come  to  the  same  thing,  that  the  address  was  too  large. 
It  is  not  disputed  that  at  common  law  a  warrant  in  the  form  of 
this  one  would  be  good,  but  it  was  contended  that  it  was  bad  by 
reason  of  the  provisions  of  the  Statute.  If  it  was  bad,  therefore, 
it  must  have  been  by  reason  of  some  alteration  m€ule  in  the 
common  law  by  the  Statute.  The  answer  to  the  question  whether 
any  such  alteration  has  been  made  is  to  be  found  by  looking  at 
the  terms  of  the  Statute. 

The  case  before  the  Supreme  Court  is  shortly  reported.  The 
learned  Judges,  after  pointing  out  that  there  was  no  dispute  as  to 
the  common  law,  said  (I  am  reading  from  the  judgment  of  the 
learned  Oiief  Justice),  "  The  question  is  whether  this  warrant  is 
sufficient  under  the  Act.  As  to  the  form  given  in  the  schedule  it 
seems  to  me  that  the  form  of  warrant  really  begins  with  the 
words  *  whereas  it  appears  to  me  '  and  that  the  heading  *  to  the 
constable '  is  no  part  of  it,  but  merely  indicates  that  the  name 
of  someone  who  is  a  constable  is  to  be  inserted."  The  Chief 
Justice  then  went  on  to  say  :  "  In  my  opinion  the  warrant  should 
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be  addressed   to   some  constable  by  name,   and  the   person   so  ^-  ^-  ^^  ^* 
named  should  be  some   responsible  officer  upon   whose   intelli-       ^^^ 
gence  and  discretion  the  magistrate  may  rely."     The  other  Judges  Mac  Donald 
of  the  Court  concurred,  and  that  is  all  that  is  reported.     Now,      beare. 

with  great  respect  to  the  learned  Judges  of  the  Supreme  Court,       

if  the  common  law  has  been  altered,  then  some   section,  upon 

which  those  who  make  that  contention  rely,  must  be  found  in  the 

Act.     I  have  looked  carefully  through  tlie  Act  to  see  if  there  is 

any  section  having  that  effect,  and  I  cannot  discover  anything  in 

the  Act   to   support   the   view  taken  by  the    Supreme   Court. 

Looking  at  the  section  itself,  we  see  that  authority  is  given  to  the 

justice  to  authorize  "  any  constable,"  which  suggests  that  it  is  left 

open  to  him  to  authorize  any  constable  or  constables  to  execute 

the  warrant,  on  the  general  principle  that  in  Statutes  singular 

w^ords  include  the  plural.    When  it  is  remembered  that  at  common 

law  a  warrant  might  be  addressed  to  any  number  of  persons  and 

executed  by  any  one  of  them,  it  seems  impossible  to  suppose  that 

the  magistrate  should  be  bound  to  address  the  warrant  to  any 

constable  by  name.     It  was  suggested,  though  the  point  was  not 

expressly  referred  to  in  the  judgment  of  the  Supreme  Court,  that 

some  alteration  of  the  common  law  was  to  be  inferred  from  the 

use  of  the  words  "  special  warrant,"  and  it  was  suggested  that 

those  words  mean  a  warrant  addressed  to  some  constable  by 

name.     That  certainly  is  a  possible  construction,  but  after  the 

very  full  argument  put  before  us,  we  can,  I  think,  discover  the 

real  meaning  of  the   words  in   this   connection.     It   is   a  good 

instance  of  the  assistance  to  be  derived  from  the  historical  arcfu- 

ment  in  construing  a  Statute.     This  section  is  intended  to  be  a 

re-enactment  of  sec.  1  of  14    Vict.  No.  9.      That  was  itself  an 

enactment  in  New  South  Wales  of  the  English  Act  8  &  9  Vict. 

c  109.     The  words  are  practically  the  same.     Sec.  3  of  that  Act 

uses  the  words  "  special  warrant."     We  find  also  that,  by  the  Act 

42  Geo.  III.  c.  119,  which  also  related  to  gaming,  power  was  given 

to  a  justice,  by  sec.  4,  "  by  special  warrant ...  to  authorize  or 

empower  any  person  or  persons  ...  to  break  open  the  doors  or 

any  part  of  such  house  or  place  where  such  offence  shall  have 

been  committed,"  and  to  enter  and  seize  all  offenders.     That  was 

in  1802.     So  long  ago  as  that  the  term  "  special  warrant "  was  in 
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H.  C.  OP  A.   use.     In  an  earlier  Act,  25  Geo.  II  c.  36,  passed  in  the  year  1751, 

^^^       which  was  an  Act  for,  amongst  other  things,  the  regulation  of 

MacDonald  places  of  public  entertainments,  it  was  enacted  that  "  it  sliall  and 

Beare.      "^^y  ^  lawful  to  and  for  any  constable  or  other  person  being 

thereunto  authorized  by  warrant  under  the  hand  and  seal  of  one 

or  more  of  His  Majesty's  justices  of  the  peace  ...  to  enter  such 
house  or  place  and  to  seize  every  person  .    .    .  found  therein,"  &c 
There  the  word  "  special  "  was  not  used.     The  term  "  special 
warrant "  therefore  was  a  new  term  which  came  into  use  between 
1751  and  1802,  and  on  inquiry  we  find  that  very  good  reason  had 
occurred  for  using  it.     Shortly  after  1751  the  question  arose,  in 
the  case  of  the  North  Briton  Newspaper,  Wilkes*  case,  as  to  the 
validity  of  what  were  called  "general  warrants."     In   1756  the 
celebrated  resolutions  of  the  House  of  Commons  declaring  general 
warrants  to  be  illegal  were  passed.     In  the  case  of  Money  v.  Leach, 
19  H.S.  Tr.,  1001 ;  1  Wm.  Bl.,  555,  a  case  of  trespass  and  false 
imprisonment  for  acts  done  under  a  general  warrant,  the  question 
arose  whether  such  wan-ants  were  valid.     The  marginal  note  is 
"  General  warrants  are  illegal  and  void."     That  case  was  decided 
in  1765.     During  the  argument  it  was  pointed  out  by  SergeAnt 
Dunnivg,  that  Lord  Chief  Justice  Scroggs*  general  waiTants  had 
been  made  a  ground  of  parliamentary  impeachment,  and  then  the 
Court  proceeded  to  consider  the  question  whether  general  warrants 
were  good.    The  warrant  in  that  case  was  to  search  for  the  authors, 
printers  and  publishers  of  a  certain  seditious  and  treasonable  libel, 
and  to  apprehend  and  seize  them  together  with  their  papers,  not 
for  the  apprehension  of  any  particular  person  or  to  search  any 
particular  place.     It  was  held  to  be  bad  on  the  ground  that  it  was 
a  general  warrant.     In  Wilkes  v.  Wood,  (1763)  19  H.S.  Tr.,  1153, 
the  same  point  had  arisen  and  had  been  decided  in  the  same  way. 
In  Burns'  Justice  of  the  Peace,  p.  1131,  general  warrants,  to 
apprehend  all  2^(^rsons  suspected,  and  bring  them  before  a  justice, 
are  compared  to  blank  warrants,  and  there  is  a  precedent  in 
Dalton,  which  gives  the  form  of  a  special  warrant  as  distinguished 
from  a  general  warrant.     The  subject  is  dealt  with  in  2  Haui,     I 
P.O.,  p.  130,  sec.  10  (8th  ed.),  where  the  learned  editor  adopts  the 
statement  of  the  law  in  Money  v.  Leach. 

There  is  therefore  no  doubt,  regarding  the  matter  historically, 


. 
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as  to  what  was  the  meaning  of  the  term  "  special  warrant,"  when  H.  C.  of  A. 
it  was  first  used  in  England  ;  that  it  meant  a  warrant  which  did 
not  purport  to  authorize  the  person  to  whom  it  was  addressed  to  maoDonald 
search  for  and   arrest  any  person  whom  he  thought  lit,  or  to      beabb 

search  any  place  that  he  thought  fit,  but  was  limited  to  some       

particular  person   or  to  some  particular  place.     Sometimes  the 
term  "limited  warrant"  was  used  in  the  same  sense  in  contradis- 
tinction to  "  general  warrant."     There  is  no  doubt  that,  the  atten- 
tion of  the  people  of  England  having  been  drawn  by  these  well 
known  cases   to  this  distinction   between  general   and   special 
warrants,  subsequent  Acts  of  Parliament  used  the  term  "  special 
warrant"  in  that  sense,  and  there  can  be  no  doubt  that  that  is  the 
sense  in  which  the  term  is  used  in  this  Act.     It  does  not,  there- 
fore, suggest  any  intention  on  the  part  of  the  legislature  to  limit 
the  authority  for  the  execution  of  the  warrant  to  any  particular 
person  or   persons.      Only  one   case  was  cited  to  us  from   the 
English  Courts  in  which  the  Statute  8  &  9  Vict.  c.  109  was  dis- 
cussed ;  Blake  v.  Beech,  1  Ex.  D.,  320.     In  that  case  the  same  point 
was  not  involved,  but  in  the  report  it  appears  that  the  "  special 
warrant "  issued  in  that  instance  was  addressed  to  "the  constables 
of  the  Borough  of  Bolton  in  the  County  of  Lancaster,  and  to  all 
other  police  officers  of  the  county  aforesaid."     It  did  not  occur  to 
anyone  in  that  case  to  object  that  there  was  anything  wrong  with 
the  warrant.     It  appears,  therefore,  to  be  the  practice  in  England 
to  address  these  warrants  to  the  constables  at  large.     We  were 
informed  by  Mr.  Blacket  that  that  is  also  tlie  practice  in  New 
South  Wales.     Under  these  circumstances  I  cannot  find  anything 
ii)  the  Act  to  alter  the  common  law  or  to  restrict  the  power  of  the 
magistrate  to  issue  warrants  empowering  any  member  of  the  police 
force  to  caiTy  them  out,  and  I  thijik,  therefore,  that  the  appeal 
must  be  allowed. 

A  motion  was  made  by  the  respondent  tliat  the  special  leave  to 
appeal  should  be  rescinded  on  the  ground  that  the  case  was  not 
of  sufficient  importance  to  justify  the  Court  in  granting  leave.  It 
was  pointed  out  at  the  time  when  the  motion  for  special  leave 
w^as  made  that  the  matter  was  of  considerable  importance,  as  the 
practice  of  issuing  warrants  in  this  form  had  been  carried  on  for 
so  many  years.     Moreover,  if  the  warrant  w^ere  held  to  be  bad. 
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H.  C.  OF  A.  the  appellant,  who  acted  upon  it  in  accordance  with  the  practice 

in  England  and  other  parts  of  Australia,  had  exposed  himself  to 

MaoDonald  ^  number  of  actions  for  trespass  and  false  imprisonment  to  which 

Beare       ^®  would  have  had  no  defence.     In  my  opinion  there  is  no  suffi- 

cient  ground  for  rescinding  the  leave  to  appeal,  and  the  motion 

therefore  fails. 

Barton,  J.,  and  O'Connor,  J.,  concurred. 

Appeal  allowed.  Order  of  the  Supreme 
Court  discharged  with  costs.  Case  re- 
miited  to  the  magistrate  for  his  deter- 
mination  with  tlie  expression  of  ike 
opinion  of  tlie  Court.  Motion  to  rescivd 
dismissed  with  costs. 

Solicitor,  for  the   appellant,   The   Crown   Solicitor  for  Xew 
South  Wales. 

Solicitor,  for  the  respondent,  J.  W.  Abigail. 
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THE  NEW  LAMBTON  LAND  &  COAL  CO. 

T  TT) 

AND 

THE    LONDON    BANK    OF    AUSTRALIA  ^ 
LTD.,  EDWARD  WILLIAM  BANCROFT, 
AND  JAMES  LINDSAY  BALLANTYNE 


Appellant 


Respondents. 


ON   APPEAL  FROM  THE  SUPREME  COURT  OF 

NEW   SOUTH   WALES. 
H.  C.  OF  A. 

1904.  Company — Transfer  of  shares — Directors^  power  to  re/tise  to  register — Bectification 

^^*-^  of  register— Companies  Act  (N.S.W.),  No.  40  of  1899,  sec.  232— Practice- 

oYDNEY,  Parties — Person  or  member  aggrieved — Power  of  Court  to  impose  condition*-' 

Sept.  2,  5,  6.  Amendment. 

Griffith,  C.J.,  The  directors  of  a  company,  in  exercising  their  power  of  refusal  to  regitter 

O'Connor,  J  J.    transfers  of  shares,  must  exercise  it  in  good  faith,  and  with  due  regard  to  the 
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transferror's  right  of  property  in  the  shares,  and  the  rights  of  the  transferee,  and    H.  C.  of  A. 
mast  fairly  coDsider  the  question  of  the  transferee's  fitness.  1904. 

In  an  application  under  sec.  232  of  the  Companies  Act^  1899,  to  compel  the  New 

directors  of  a  company  to  register  a  transfer,  although  it  is  fur  the  applicant  tu      Lambton 

satisfy  the  Court  by  evidence  that  there  was  no  sufficient  reason  for  the  refusal  of  ^    ^^.^  ^^^ 
.  .  .        CoalCo.  Ltd. 

the  directors  to  register,  the  Court  may,  as  in  other  cases,  in  the  absence  of  direct  v. 

evidence  on  that  point,  draw  inferences  of  fact  from  the  circumstances  surrounding       London 

Bask  ok  Atts- 
the  refusal ;  and,  if  the  reasons  inferred  are  improper  or  insufficient,  may  direct   r«,^\j^i^  ]^td 

the  company  to  register.  andOthebs. 


In  making  an  order  for  registration  of  a  transfer,  and  rectification  of  the 
register,  in  such  a  case,  the  Court  has  no  power  to  make  it  a  condition  of  the 
order  that  the  applicant  should  give,  and  the  company  should  accept,  an  under- 
taking by  the  applicant  to  indemnify  the  company  in  respect  of  calls  for  which 
the  transferror  would  have  been  liable  if  his  name  had  remained  on  the  register  as 
holder  of  the  shares  ;  Ex  parte  Peniiey,  L.R.  8  Ch. ,  446  ;  In  re  Bell  Bros.  Ltd. , 
65  L.T.  (N.S.),  246 ;  and  In  re  Coalport  China  Co.,  (1895)  2  Ch.,  404  ;  considered 
and  applied. 

Where  an  application  was  made  by  the  party  beneficially  interested  in 
shares,  to  compel  registration  of  a  transfer  of  the  shares  in  the  name  of  nominees, 
who  had  executed  (he  transfer  as  transferees,  but  who  were  not  joined  as  parties 
to  the  application  : — 

Ile/dj  that  the  proceedings  could  be  amended  by  joining  the  nominees  as 
applicants. 

Decision  of  Walker ,  J.  (24th  May,  1904),  except'  as  to  the  undertaking, 
affirmed. 

Sembfe,  the  High  Court  in  the  hearing  of  an  appeal  from  the  Supreme 
Court  of  a  State  cannot  receive  fresh  evidence. 

Appeal  from  a  decision  of  Walker,  J.  In  an  application  for 
rectification  of  the  share  register  of  a  company,  under  sec.  232  of 
the  Companien  Act,  1899  (a). 


(a)  232.  (1)  If  the  name  of  any  person  is  without  sufficient  cause  entered  in  or 
omitted  from  the  register  of  members  of  any  company  registered  under  this  Act, 
or  if  default  is  made  or  unnecessary  delay  takes  place  in  entering  on  the  register 
of  members  the  fact  of  any  person  having  ceased  to  be  a  member  of  the  company, 
the  person  or  member  aggrieved,  or  any  member  of  the  company  or  the  company 
itself,  may  by  motion  in  the  Supreme  Court,  either  in  its  common  law  or  in  its 
equitable  jurisdiction,  or  by  application  to  a  Judge  in  Chambers,  or  in  such  other 
manner  as  such  Court  may  direct,  apply  for  an  order  that  the  register  may  be 
rectified,  and  such  Court  or  Judge  may  either  refuse  such  application,  with  or 
without  costs  to  be  paid  by  the  applicant,  or  may,  if  satisfied  of  the  justice  of  the 
case,  make  an  order  for  the  rectification  of  the  register,  and  may  direct  the  com- 
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H.  C.  OF  A.       The  following  statement  of  the  facets  is  taken  from  the  judg- 
^^-        ment  of  Griffith,  C.J. 

Nbw  11^^  appellant  company  was  formed  in  1891  for  the  purpose  of 

I^ANifAN^    acquinng  a  certain  colliery  property,  together  with  the  right,  title 

Coal  Co.  Ltd.  and  interest  therein  of  three  persons,  Alexander  Brown,  John 
London      Campbell  Dibbs,  and  George  Richard  Dibbs.     The  capital  of  the 

TRALiA^l^D^'  company  was  to  be  £150,000,  consisting  of  15,000  shares  of  £10 

AND  Others,  per  share,  issued  as  fully  paid  up.  The  allottees  of  the  shares 
were  Alexander  Brown,  who  took  7,498 ;  John  Campbell  Dibbs, 
and  George  Richard  Dibbs,  who  took  3,749  each,  and  four  other 
persons  who  took  the  remaining  4  shares  for  the  purpose  of 
bringing  the  number  of  shareholders  up  to  seven.  By  one  of  the 
regulations  of  the  company,  the  qualification  for  a  director  was 
the  holding  of  200  shares.  The  three  persons  named,  therefore, 
were  the  only  members  qualified  for  that  position.  They  were 
the  first  directors,  and  the  directorate  continued  unchanged  for  a 
considerable  time.  In  1897  Brown  executed  seven  blank  trans- 
fers for  1,000  shares  each,  and  handed  them  to  the  London  Bank 
of  Australia  under  circumstances  not  fully  in  evidence  before  the 
Court.  It  appeared,  however,  that  in  an  equity  suit  brought  by 
the  bank  some  years  afterwards  against  Brown,  he  was  declared 
by  the  Court  to  be  a  trustee  for  the  bank  of  the  7,000  shares.  In 
1897  the  three  original  directors  were  still  in  oflSce.  No  trans- 
actions in  the  company's  shares  had  taken  place  up  to  that  time; 
but  between  that  date  and  18th  June,  1902,  Brown  transferred 
200  shares  to  William  Lockhart  Brown,  his  son,  and  100  to  a 
person  named  Lewington,  the  business  manager  of  the  company. 
Brown  himself  was  managing  director  at  this  time.     In  the  mean- 


pany  or  any  other  party  to  such  proceeding  to  pay  all  the  costs  of  such  a  niotioD 
or  application,  and  any  damages  the  party  aggrieved  may  have  sustained. 

(2)  Such  Court  or  Judge  may  in  any  proceeding  under  this  section  decide  any 
question  relating  to  the  title  of  any  person  who  is  a  party  to  such  proceeding  to 
have  his  name  entered  in  or  omitted  from  the  register,  whether  such  question  ante 
between  two  or  more  alleged  members  and  the  company,  and  generally  such  Court 
or  Judge  may  in  any  such  proceeding  decide  any  question  that  it  may  be  necessary 
or  expedient  to  decide  for  the  rectification  of  the  register  or  the  adjustment  of  the 
rights  of  the  parties  thereto. 

^3)  Such  Court  or  Judge  may  direct  an  issue  to  be  tried  in  the  said  Court  on  the 
trial  of  which  any  question  of  law  may  be  raised  for  decision. 
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time  J.  C.  Dibbs  had  died,  and  it  had  apparently  been  thought  ^-  ^-  ^'  ^' 

J9Q4 

necessary  to  qualify  some  other  person  to  become  a  director  m  ^^^ 
his  place.  Accordingly  we  find  that  in  March,  1902,  the  directors  nkw 
were  Alexander  Brown,  G.  R.  Dibbs,  and  William  Lockhart  Brown,  laiTdand 
the  son.  In  that  year  the  bank  proposed  to  make  use  of  the  Coal  Co.  Ltd. 
transfers  from  Brown,  and  they  were  filled  up  in  the  names  of  J.  London 
L  Ballantyne  and  E.  W.  Bancroft,  and  sent  to  the  company  traliaLtd. 
accompanied  by  a  letter  from  the  bank's  solicitors,  dated  18th  and  Others. 
March,  1902,  requesting  registration.  No  notice  being  taken  of 
that  request  by  the  company,  the  bank  repeated  it  a  week  later, 
but  the  company  refused  to  accede  to  it,  and  returned  the  transfers 
to  the  bank,  giving  no  reasons  for  the  refusal.  On  8th  April  a 
letter  was  written  by  the  bank's  solicitors  asking  for  the  reason, 
and  this  was  replied  to  by  the  company  on  the  17th,  in  a  letter 
which  stated  that  the  Board  declined  to  give  any  reason.  There 
seemed  at  that  time  to  be  some  difficulty  about  the  bank  not  having 
complied  with  the  Statnp  Act.  On  10th  June,  the  transfers  having 
in  the  meantime  been  duly  stamped,  another  request  for  regis- 
tration was  made  bv  the  bank,  and  on  18th  June  that  also  was 
refused,  the  directors  being  the  same  as  at  the  date  of  the  first 
application  for  registration.  On  15th  August  the  bank  instituted 
a  suit  in  equity  against  Alexander  Brown  to  have  him  declared  a 
trustee  for  the  bank  of  the  7,000  shares.  On  12th  December 
Brown  consented  to  a  decree  to  that  effect,  he  being  a  director 
while  the  suit  was  pending.  During  that  year  until  12th  December, 
i.e.,  until  after  the  decree  in  the  equity  suit,  there  had  been  no 
change  in  the  directorate.  But  immediately  after  the  decree,  by 
which  Alexander  Brown  was  declared  a  trustee  for  the  bank, 
restrained  by  injunction  from  in  any  way  preventing  or  hinder- 
ing registration  by  the  company  of  the  7,000  shares  so  transferred 
by  him,  and  ordered  to  take  all  necessary  steps  to  have  the 
transfers  registered,  he  resigned  his  position  as  director.  There 
were  consequently  then  only  two  directors,  and  there  was  no 
one  else  qualified  for  the  position.  At  that  time  Brown  had 
7,198  shares  standing  in  his  name.  A  month  later  one  Forsyth 
became  a  director.  In  order  to  do  so  it  was  necessary  for 
him  to  acquire  200  shares.  In  the  interval  between  Alexander 
Brown's  resignation  and   Forsyth's    appointment,   Brown    had 
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H.  C.  OF  A.  divested  himself  of  197  of  the  198  shares  which  he  had  left,  and 

Lewington  had  divested  himself  of  8,  while  Forsyth,  described  as 

New        an  agent,  of  Dudley,  near  Newcastle,  had  become  a  holder  of  200 

LANif AND    shares,  and,  therefore,  eligible  as  a  director.     The  other  5  shares 

CoalCo.Ltd.  were  distributed  among  5  different  persons.     This  having  been 

London      done,  Forsyth  was  elected  director  by  virtue  of  these  shares,  which 

Sank  op  Ads-  •  

TRALiA  Ltd.  ^^^  been  transferred  to  him  by  Brown  and  Lewington.  The 
AND  Others,  directors  were  then  Sir  George  Dibbs,  W.  L.  Brown  and  Forsyth. 
On  7th  May,  1903,  the  bank  s  solicitor  sent  a  copy  of  the  decree, 
with  the  transfers,  to  the  company,  pointing  out  that  the  bank  wa.'i 
entitled  to  registration,  and  requesting  that  the  transfera  might  be 
registered.  The  reply  was  that  the  board  declined  to  comply  with 
the  bank's  request,  and  the  transfers  were  returned.  No  reasons 
were  given.  On  3rd  June  the  bank  sent  the  transfers  back  with 
a  letter  to  this  effect : — 

"The  London  Bank  of  Australia  Limited,  the  owner  of  the  7,000 
shares  standing  in  Mr.  Brown's  name,  has  now  tendered  for 
registration  transfers  executed  by  Mr.  Brown  to  Messrs.  Banen)ft 
and  Ballantyne,  and  has  also  tendered  transfers  by  the  bank  in 
pursuance  of  Article  31  to  their  nominees  Messrs.  Bancroft  and 
Ballantyne,  both  of  which  transfers  your  company  has  refused 
to  register. 

"  We  would  point  out  that  both  the  proposed  transferees  are 
men  of  means,  business  capacity  and  experience,  and  well  able  to 
meet  any  responsibility  which  the  ownership  of  the  shares  may 
throw  upon  them,  Mr.  Ballantyne  occupying  the  position  of  branch 
inspector  of  the  bank,  and  Mr.  Bancroft  that  of  sub-manager  at 
the  head  office  of  the  bank.  If,  however,  your  company  is  not 
satisfied  with  the  financial  position  of  these  gentlemen,  the  bank 
is  prepared  to  give  an  undertaking  to  be  responsible  for  any 
liability  that  the  ownership  of  the  shares  may  throw  upon  them, 
although  by  reason  of  the  shares  being  fully  paid  up  we  do  not 
see  what  liability  there  can  be.  If,  however,  the  objection  of  your 
company  is  to  the  proposed  nominees  personally,  the  bank  do  not 
wish  to  insist  upon  the  transfers  to  them  being  registered,  but  are 
willincr  to  withdraw  their  names  and  nominate  other  transferees, 
should  your  company  so  desire.  If  there  is  any  other  objection 
that  the  company  may  have,  or  any  requirements  to  be  fulfilled. 
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we  shall  be  glad  to  hear  from  you,  .so  that  we  may  meet  your   H.  C.  of  A. 
company's  wishes."  ^ ' 

The  answer  to  that  letter  was  a  letter  merely  acknowledging        New 
the  receipt,  and  stating  that  the  board  of  directors  declined  to    ^^^^^^  ^^^^ 
reorister  the  transfers.  Coal  Co.  Ltd. 

The  bank  then  made  an  application,  by  motion  under  sec.  232      London 
of  the  Gorapanies  Act^  1899,  to  the  Supreme  Court  in  its  equit-  tralia  Ltd. 
able  jurisdiction,  before  Walker,  J.,  for  an  order  compelling  the  and  Others. 
appellant  company  to  register  the  transfers  of  the   7,000  shares 
and  directing   that   the   share   register   should  be   rectified   by 
removing  the  name  of  Alexander  Brown  therefrom  as  holder  of 
the  7,000  shares,  and  by  entering  in  the  register  the  names  of  J. 
L  BallantjTie  and  E.  W.  Bancroft  as  the  holders  thereof.     After 
an  amendment,  the  nature  of  which  appears  from  the  judgment 
of  Grifith,  C.J.,  the  application  was  granted. 

Article  of  association.  No.  29,  is  as  follows: — "  No  member  shall 
be  entitled  to  transfer  his  share  or  shares  without  the  approval 
of  the  directors  and  neither  shall  he  transfer  the  same  whilst  he 
or  any  joint  holder  thereof  is  indebted  to  the  company  either 
solely  or  jointly  with  any  other  person,  whether  a  member  or  not 
on  any  account  -whatsoever,  and  if  any  transfer  is  made  or 
attempted  to  be  made  contrary  to  this  regulation  the  directors 
may  decline  to  register  the  same." 

Wise,  K.C.,  and  Levei^ier,  for  the  appellants. 

Wise,  K.C.  The  jurisdiction  conferred  by  sec.  232  is  discretion- 
ary, not  to  be  exercised  ex  debito  justitiae.  When  the  directors 
have  power  under  the  articles  to  refuse  to  register  a  transfer,  they 
will  not  be  compelled  to  register  except  when  their  refusal  is 
tamted  with  fraud.  The  section  does  not  make  the  Court  a  mere 
Court  of  appeal  from  the  decision  of  the  directors.  The  mere 
refusal  to  register  will  not  justify  the  Court  in  drawing  unfavour- 
able inferences  as  to  the  motives  of  the  directors ;  In  re  Bell  Bros. 
Ltd.,  65  L.T.,  246  ;  In  re  Coalpoi-t  China  Co.,  (1895),  2  Ch.,  404. 
The  original  application  for  registration  was  made  in  respect  of 
the  transfers  from  Brown  to  the  bank,  not  from  Brown  to  Ballan- 
tyne  and  Bancroft.     The  letter  of  10th  June,  1902,  is  the  only  one 
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H.  C.  OF  A.  relevant  to  this  particular  application.    The  letters  in  March,  1903, 

submit  for  registration  transfers  from  the  bank  to  Bancroft  and 

New        Ballantyne,  ref  eiTing  to  Article  of  association  No.  31.     That  article 

LANif  AND    ^^^y  applies  to  cases  of  devolution  by  operation  of  law.     In  June 

CoalCo.Ltd.  and  September,  1902,  the  directors  were,  as  far  as  the  Court  is 
London      concerned,  justified  in  refusing  to  register.     There  is  nothing  in 

traliTltd^  the  circumstances  of  refusal  to  show  fraud.     There  was  a  suit 

andOthebs.  pending  between  Brown  and  the  bank,  and  the  directors  might 
well  be  unwilling  to  register  the  transfers  under  those  circum- 
stances. If  the  rights  of  the  bank  were  prejudiced  by  the  refusal, 
they  had  still  the  right  of  proceeding  by  suit  in  equity  to  enforce 
their  rights  against  Brown.  Sec.  232  merely  provides  a  summary* 
remedy,  to  be  applied  only  in  certain  special  circumstances,  but 
does  not  exclude  the  remedy  by  action.  Article  29  imposes  a 
restriction  upon  the  right  to  transfer,  which  a  shareholder  assents 
to  by  becoming  a  shareholder.  It  is  a  matter  of  contract,  and 
unless  the  reasons  which  actuate  the  directors  are  improper, 
capricious  or  frivolous,  the  Court  will  not  interfere.  The  directors 
are  not  bound  to  give  any  reasons  for  their  refusal.  The  onits  is 
on  the  person  complaining  of  the  refusal  to  prove  that  the  reasons 
are  improper ;  In  re  GoalpoH  China  Co.  (supra) ;  In  re  British 
Sugar  Refining  Co.,  3  K.  &  J.,  408,  at  p.  416  ;  or  that  the  refusal 
amounts  to  an  absolute  denial  of  the  right  to  transfer ;  Borland's 
Trustees  v.  Steel  Bros,  d'  Co.,  (1901)  1  Ch.,  279.  In  the  absence  of 
evidence  of  improper  motive  the  discretion  of  the  directors  should 
not  be  reviewed;  Ex  parte  Penney ,  L.R.  8  Ch.,  446;  Robinson  v. 
Chartered  Bank,  35  Beav.,  79;  L.R.,  1  Eq.,  32;  Moffatt  v.  Farquhar, 
7  Ch.  D.,  591 ;  Stewart's  Case,  L.R.  1  Ch.,  574,  at  p.  585.  The 
interests  of  other  shareholders  and  creditors  must  be  considered, 
not  only  those  of  the  parties  to  the  application ;  White's  Case, 
L.R.  3  Eq.,  84. 

Many  reasons  may  be  suggested,  which  would  justify  the 
directors  in  refusing  to  register  these  particular  transfers. 
First,  Brown's  name,  as  a  large  shareholder,  was  a  valuable  asset 
to  the  company,  and  other  persons  may  have  bought  shares  or 
become  creditors  on  the  faith  of  it,  whereas  there  is  no  evidence 
that  the  bank  was  even  entitled  to  hold  shares.  Although  the 
shares  were  issued  as  fully  paid  up,  the  holder  of  them  is  liable 
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to  be   called   upon  to  pay  the   amount   that  remains   unpaid.   H.  C.  of  a. 
Ddton  TiTne  Lock  Co.  v.  Daltmh  66  L.T.  (N.S.),  704,  followed  in        ^^• 
Bonung  Gold  Mining  Co.'s  Case,  14  (N.S.W.)  KR.  (E.),  262  ;  In       ^^ 
re  Ebenezer  Timmins  &  Sons  Ltd.,  (1902)  1  Ch.,  238,  at  p.  243.    LA^^f^ND 
The  company  cannot  legally  contract  to  treat  shares  on  which  Coal  Co.  Ltd. 
there  is  a  balance  unpaid  as  fully  paid  up.     Shareholders  are      London 
liable  to  pay  for  them  in  cash ;  Lindley  on  Corapanies,  6th  ed.,  tbaliaLtdV 
vol.  II.,  p.  1096.  andOthkrs. 

[Griffith,  C.J. — I  do  not  think  there  has  been  any  case  deciding 
that  where  the  terms  of  the  memorandum  of  association  itself 
provide  that  the  signatories  shall  take  the  shares  as  fully  paid  up, 
the  contract  is  invalid.  (He  referred  to  In  re  Whitehead  &  Bros., 
(1900)  1  Ch.,  804,  and  Palmer  on  Company  Precedents,  7th  ed., 
p.  289).] 

This  is,  at  least,  a  doubtful  point,  and  one  which  the  directors 
might  reasonably  consider  a  ground  for  refusing  to  part  with  their 
claim  against  Brown.  Walker,  J.,  evidently  thought  that  there 
was  something  in  the  point,  because  he  made  it  a  condition  of  his 
order  that  the  bank  should  give  the  company  an  undertaking  to 
indemnify  them  in  respect  of  any  money  due  or  becoming  due  to 
them  in  respect  of  the  shares,  for  which  Brown  would  have  been 
liable  if  he  had  remained  on  the  register  as  holder  of  the  shares. 
Unless  the  transferees  took  the  shares  with  notice  of  this  liability 
the  company  would  have  been  estopped  as  against  them  from  say- 
ing that  there  was  a  balance  due  upon  the  shares ;  Bwrkinehaw 
V.  Nicolls,  3  App.  Cas.,  1004 ;  In  re  London  Celluloid  Co.,  39  Ch. 
D.,  190 ;  In  re  A.  W.  HaU  &  Co.  Ltd.,  37  Ch.  D.,  712;  Ottos  Kopje 
Diainovd  Mines  Ltd.,  (1893)  1  Ch.,  618 ;  Buckley  on  Companies 
Acts,  6th  ed.,  p.  93.  The  company  should  not  have  been  compelled 
by  the  Court  to  accept  this  undertaking  in  place  of  the  liability 
of  Brown,  nor  should  the  Court  have  drawn  any  inference 
unfavourable  to  the  directors,  from  their  unwillingness  to  accept 
the  offer  of  the  indemnity  at  the  hearing. 

It  has  been  held  that  it  is  a  suflScient  reason  for  refusal  to 
register,  that  the  directors  consider  the  transferee  a  "  disagreeable 
person."  It  would  be  undesirable  to  have  a  bank  on  the  direc- 
torate, and  Brown's  shares  would  have  given  them  an  almost 
preponderating  influence  in  the  company.     The  bank  might  be 
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H.  0.  OF  A.  interested  in  rival  mining  companies,  and  therefore  have  conflicting 

interests.     Or,  if  the  company  needed  an  advance  of  money,  the 

New        bank  might  prevent  the  company  from  applying  to  other  hanks 

Li^mf  AND    ^^^  ^'^^^  purpose,  and,  by  compelling  the  company  to  wind  up, 

CoalCo.  Ltd.  obtain  the  company's  property  at  its  own  price.     The  directors 

London      might  naturally  object  to  having  a  mere  nominee,  who  would  be 

TRALiA  Ltd.  bound  to  vote  as  he  was  told,  on  the  register  as  a  large  share- 

AND  Others,  holder. 

[Griffith,  C.J. — But  already  Bro^ii  is  a  mere  dry  trustee  of 
the  bank,  and  bound  to  act  as  his  cestuis  que  triiateiit  direct 
What  advantage  would  there  be  in  retaining  him  rather  than 
another  nominee  ?] 

We  may  have  objected  to  these  particular  nominees. 

[Barton,  J. — The  conduct  of  the  directors  under  the  circum- 
stances seems  to  afford  some  evidence  of  a  refusal  to  transfer  to 
any  nominee  of  the  bank.] 

There  were  no  reasons  given  at  all.  The  directors  were  not 
bound  to  say  that  they  objected  to  those  particular  men  ;  in  In  re 
Bell  Bros.  Ltd.  (supra),  the  Court  practically  said  that  if  the 
directors  had  only  abstained  from  saying  anything  more  than  that 
they  refused  to  register,  the  decision  would  have  been  the  other 
way.  In  In  re  Coalport  China  Co.  (supra),  the  directors  were, 
under  the  articles,  only  entitled  to  refuse  registration  on  certain 
limited  grounds. 

[Griffith,  C.J. — The  Court  may  draw  inferences  of  fact  in  the 
same  way  as  the  Court  of  Equity,  which  can  draw  any  inference 
that  a  jury  may  draw.] 

At  the  time  of  the  refusal  Brown  was  not  a  director.  Even  if 
he  had  been,  no  inference  should  be  drawn  unfavourable  to  the 
board  merely  because  the  transferror  was  one  of  the  directors 
when  the  board  refused  registration  ;  Bush's  Case,  L.R.  6  Ch.,  246. 
He  may  have  been  in  favour  of  granting  the  application  and  have 
been  over-ruled.  This  could  have  been  settled  by  the  minute 
book,  which  w^as  in  Court,  but  not  used  by  the  applicants.  It 
could  be  put  in  evidence  now  by  affidavit. 

Griffith,  C.J. — I  do  not  think  that  w^e  can  take  fresh  evidence 
on  an  appeal  from  the  Supreme  Court.  An  equity  appeal  to  the 
Supreme  Court  is  a  rehearing,  but  this  is  not  a  rehearing  in  that 
sense.] 
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The  bank  were  disentitled  to  have  the  application  granted  H.  C.  or  A. 
owing  to  their  laches.     They  waited  from  1897,  when  the  shares       ^_    ' 
were  transferred  to  them,  until  1902,  before  applying  for  registra-        new 
tion.     Other  persons  have  bought  shares  and  become  creditors  on     i^'^^^^^^ 
the  understanding  that  Brown  was  still  a  shareholder;   TraZier's^oALCo.LxD. 
Case,  L.R.  6  Eq.,  30 ;  Buckley  on  Companies  Acts,  6th  ed.,  p.  135.      London 

[Griffith,  C.J. — On  your  argument  trusteeship  of  shares  is  a  tralia  Ltd. 
wrong  thing,  because  it  leads  the  public  to  believe  that  the  trustees  and  Others. 
are  shareholders.] 

Leverrier  followed.  The  Judge  had  no  power  to  make  an 
amendment  on  the  application  of  the  bank.  The  evidence  showed 
that  the  application  should  have  been  made  by  Ballantyne  and 
Bancroft,  who  were  the  transferees,  and  therefore  the  "  persons 
aggrieved  "  by  the  refusal  to  register.  The  bank  therefore  had 
no  locus  standi y  and  the  application  should  have  been  dismissed ; 
Walcott  V.  Lyons,  29  Ch.  D.,  548;  Young  v.  Tiimier,  14  A.L.T., 
89 ;  Equity  Practice  of  N.S.  TT.,  p.  97.  On  the  application  of  the 
bank  an  amendment  was  allowed,  by  adding  the  names  of  Bancroft 
and  Ballantyne  as  applicants.  The  amendment  amounted  to  the 
allowance  of  a  new  application  by  Bancroft  and  Ballantyne,  on  a 
notice  of  motion  filed  by  a  party  which  had  no  cause  of  action. 
There  was  no  party  before  the  Court  entitled  to  ask  for  such  an 
amendment,  and  therefore  there  ought  to  have  been  a  fresh  pro- 
ceeding, begun  in  the  ordinary  way  by  notice  of  motion.  There 
was  no  notice  of  the  new  motion  filed.  The  order  of  the  judge 
was  made  in  pursuance  of  the  original  notice  of  motion  by  the 
bank,  reciting  it.  It  is  the  invariable  practice  in  the  Court  of 
Equity  in  New  South  Wales  to  commence  proceedings  by  notice 
of  motion.  The  affidavits  filed  under  the  notice  of  motion  by  the 
bank  were  not  admissible  on  the  new  motion. 

Griffith,  C.J.— The  bank,  as  cestui  que  trust  could  have  filed 
a  bill  in  equity  against  the  trustee  and  all  other  persons.  The 
defect  was  therefore  one  of  parties.  If  the  bank  would  have  been 
a  good  plaintiflT,  it  would  have  been  entitled  to  ask  for  an  amend- 
ment by  adding  parties.] 

The  bank  could  not  apply  by  motion  under  sec.  232,  because 
the  only  persons  entitled  to  do  so  are  the  transferror  and  trans- 
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H.  C.  OP  A.  f  eree.   The  section  substitutes  the  summary  proceeding  by  motion 

1904 

for  the  proceeding  by  suit  in  equity,  and  no  other  persons  than 

New        those  mentioned  in  the  section  can  take  advantage  of  it. 

LaiTdan^d        Under  Article  29,  the  transferror  should  have  obtained  from 

OoalCo.Ltd.  the  directors  their  approval  of  the  transferee  before  transferring 

London      the  shares.     The  directors'  approval  of  the  proposed  transfer  is  a 

tbaliaLtd.  condition  precedent  to  the  execution  of  the  instrument.     No  en- 

AND  Others.  Jence  was  given  of  any  such  approval,  or  that  the  directors  were 

given  the  opportunity  of  approving  or  disapproving. 

The  burden  of  proof  that  the  directors  acted  on  improper  or 
unreasonable  grounds  is  upon  the  applicant.  In  the  absence  of 
positive  evidence  on  that  point  the  Court  should  assume  that  the 
directors  acted  bond  fide.  The  transferees  never  actually  asked 
to  be  registered,  as  they  are  required  to  do  by  the  articles  of 
association.  The  only  application  for  registration  made  before 
the  motion  was  by  the  bank,  asking  for  registration  of  the  trans- 
fers from  Brown  to  the  bank.  It  should  have  been  made  by 
Ballantyne  and  Bancroft,  in  whose  names  the  transfers  were  to  be 
registered. 

Dr.  Cullen  and  Lamb,  for  the  respondents.  If  the  appellant's 
contention  is  correct,  the  conduct  of  directors  who  refuse  to 
register  cannot  be  impeached  under  any  circumstances.  There  is 
no  presumption  in  favour  of  their  bond  fides.  Their  silence  may 
be  strong  evidence  against  them.  It  is  not  necessary  for  the 
applicant  to  go  so  far  as  to  prove  fraud  or  maid  fides.  It  is 
sufficient  to  show  that  the  only  possible  grounds  of  refusal  are 
unreasonable,  or  that  the  directors  have  made  a  mistaken  use  of 
their  power.  If  no  proper  reason  can  be  discovered,  the  Court 
should  compel  the  directors  to  register.  The  objection  to  regis- 
tration must  be  based  upon  some  personal  unfitness  of  the  trans- 
feree, and  the  reason  of  the  transfers  is  immaterial ;  Moffait  v. 
Farqithar,  7  Ch.  D.,  591  ;  In  re  Bell  Bros.  Ltd„  65  L.T.,  246.  The 
mere  fact  that  the  transferees  are  nominees  is  not  a  valid  ground 
of  objection ;  In  re  Coalport  China  Co.  (supra) ;  Pender  v.  Ludi- 
ington,  6  Ch.  D.,  70,  at  p.  75.  The  bank  offered  to  substitute 
others  if  those  particular  nominees  were  objectionable.  The  right 
to  transfer  is  a  right  of  property  of  the  shareholders,  and  the 
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directors  cannot  act  in  such  a  way  as  to  render  that  right  nugatory;   H-  C*  ^'  ^• 


1904. 


Pender  v.  Lushingtmi  (supra).     The  fact  that  the  transferee 

is  the  nominee  of  a  rival  company  is  not  in  itself  a  sufficient        Nkw 

objection  ;  Robinson  v.  Chartered  Bank,  L.R.  1  Eq.,  32.     In  the    ['^^^^ 


;d  and 


present  case  there  was  no  question  of  rivalry  between  the  bank  CoalCo.  Ltd. 
and  the  company.       Ex  parte  Penney,  L.R.  8  Ch.,  446,  is  not      London 
against  the  respondent.     The  only  evidence  in  that  case  was  that  tralia  Ltd.' 
there  had  been  a  tender  of  the  transfer  for  registration  and  a  andOthkrs. 
refusal.     There  was  therefore  notliing  from  which  the  Court  could 
infer  that  the  directors  were  acting  unreasonably. 

As  to  the  suggestion  that  Brown  was  still  liable  for  £10  on 
each  share  for  which  so  much  cash  had  not  been  paid,  even 
assuming  that  that  was  so,  the  bank  offered  to  indemnify  the 
company  to  that  extent.  There  is  no  such  liability  here  by  virtue 
of  sec.  1  of  the  Companies  Act,  No.  47  of  1900.  If  the  directors 
were  really  anxious  to  retain  Brown's  name  on  the  register  for 
that  reason,  they  would  not  have  allowed  the  transfer  of  497  of 
his  remaining  498  shares  to  W.  L.  Brown,  Forsyth  and  Lewington. 
The  evidence  shows  that  the  directors  had  no  proper  reason  for 
refusing  to  register.  Their  whole  attitude  indicates  that  they 
would  not  allow  the  bank  to  get  anv  benefit  from  Brown's  trans- 
fer,  and  that  they  would  not  accept  any  nominee  of  the  bank  at 
all.  They  have  brought  themselves  within  the  ruling  of  ChUty, 
J.,  in  In  re  Bell  Bi^os.  Ltd.  (supra),  which  was  a  very  similar  case. 
The  objection  that  the  directors  were  not  asked  to  approve  or 
disapprove  of  the  intended  transfer,  is  met  by  Moffatt  v.  Farquhar 
(supiu), 

"  Person  aggrieved  "  in  sec.  232  does  not  mean  only  the  intend- 
ing shareholder.  It  includes,  for  instance,  executors  and  adminis- 
trators. If  the  bank  had  not  been  a  party  to  the  application  the 
company  might  have  said  that  the  nominees  were  not  entitled  to 
apply,  because  they  were  not  really  aggrieved.  No  point  was 
taken  below  as  to  there  being  no  evidence  properly  before  the 
Court  in  the  new  motion  after  the  amendment. 

If  the  Court  is  of  opinion  that  the  Judge  below  had  no  power 
to  impose  the  undertaking  upon  the  bank,  or  to  compel  the  com- 
pany to  accept  it,  the  order  could  be  amended  by  striking  out  so 
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H.  C.  OP  A.  niuch  as  depended  upon  the  undertaking.     Although  made  part 
^^^       of  the  order,  it  is  not  an  essential  part. 
New 
LaniT AN-D        Leveii'ier   in  reply.      The   appellants  should  not   have  been 
CoalCo.  Ltd.  ordered  to  pay  the  costs  of  the  original  motion,  and,  if  the  order 
London      appealed  from  should  be  affirmed,  the  part  referring  to  the  under- 
TRALiA  Ltd.  taking  should  not  be  struck  out,  because  the  Judge  partly  based 
andOthers.  JjJj^  decision  upon  the  bank's  giving  it. 

Griffith,  C.J.  This  is  an  appeal  from  an  order  made  by  Mr. 
Justice  Walker,  on  an  application  under  sec.  232  of  the  CovijKinm 
Act  for  rectification  of  the  appellants'  share  register  by  entering 
upon  it  the  transfer  of  7,000  shares,  which  stood  in  the  name  of  one 
Alexander  Brown,  to  Messrs.  Bancroft  and  Ballantyne,  nominees 
of  the  London  Bank  of  Australia  Limited.  The  bank  are,  with 
Messrs.  Bancroft  and  Ballantyne,  respondents  in  the  appeal.  The 
order  appealed  from  was  made  on  24th  May,  and  it  appears  from 
the  order  that  the  motion  for  rectification  was  first  made  on  notice 
given  on  behalf  of  the  respondents,  the  London  Bank,  alone.  At 
the  hearing  the  Judge  in  Equity  ordered  an  amendment  to  be 
made  in  the  notice  of  motion,  by  joining  Bancroft  and  BallantjTie 
with  the  bank,  as  applicants.  The  order  states  that  the  amend- 
ment was  made  by  the  Judge  after  hearing  arguments  of  counsel, 
and  then  recites  that  the  London  Bank  had  undertaken  to  in- 
demnify the  appellant  company  in  respect  of  any  moneys  due  or 
bt^coming  due  to  the  company  on  the  7,000  shares  in  the  notice 
of  motion  mentioned  for  which  Alexander  Brown  would  have 
been  liable  if  his  name  had  remained  on  the  register  as  holder  of 
the  shares,  and  proceeds  to  order  the  appellant  company  to  forth- 
with  register  the  seven  transfers  of  shares  of  which  particulars 
are  then  given,  and  to  rectify  the  share  register  of  the  company 
by  removing  from  it  the  name  of  Alexander  Brown  and  entering 
the  names  of  James  Lindsay  Ballantyne  and  Eklward  William 
Bancroft  as  holders  of  the  shares  mentioned  in  the  transfers.  An 
objection  was  taken  that  the  amendment  of  the  notice  of  motion 
was  unauthorized  by  law,  and  that  on  tliat  ground  the  motion 
should  have  been  dismissed  and  this  appeal  should  be  allowed. 
The  transfers  in  question  were  seven  in  number,  for  1,000  shares 
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each,  which  were  executed  by  Alexander  Brown  in  blank,  with   H-  C.  of  A. 
authority  to  fill  in  the  names  of  transferees,  and  which  have  been 
so  filled  in  with  the  names  of  Ballantyne  and  Bancroft,  6,000        new 
shares  being  transferred  to  the  former  and   1,000  to  the  latter.    LajJ'^^^^ 
As  a  matter  of  fact  Ballantyne  and  Bancroft  are  nominees  of  CoalCo.  Ltd. 
the  bank,  which  is   the  only    party    beneficially   interested   in      London 
the  shares.     The  bank  made  the  application  for  rectification  of  -ihalia  Ltd. 
the  recrister.     Before  that   the  transfers  had  been  sent  to  the  '^ni>  Others. 
company  for  registration  and  the  company  had  refused  to  register 
them.     Then  the  bank,  being  the  only  party  interested,  made 
the  application  to  tlie  Court  in  its  own  name,  and  during  the 
hearing  applied  for  an  amendment  ius  stated.     The  application  * 

was  objected  to  by  counsel  for  the  respondent  company,  but  was 
granted.  It  is  contended  now  that  the  Court  had  no  power  to 
make  the  amendment.  First  of  all  it  is  urged  that  the  motion  by 
the  bank  could  not  be  heard  by  the  Court,  because  it  did  not  come 
within  the  meaning  of  sec.  232,  which  provides  that  application 
may  be  made  by  "the  person  or  member  aggrieved."  In  this  case, 
it  is  said,  the  bank  is  not  a  member,  and  the  only  persons  aggrieved 
were  Bancroft  and  Ballantyne.  Technically,  perhaps,  the  trans- 
ferees are  the  only  persons  aggrieved.  But  as  the  case  is  now  pre- 
sented to  us,  it  is  not  necessary  to  decide  this  point,  though  it  might 
have  been  if  there  had  been  no  amendment.  In  favour  of  the 
contention  it  is  urged  that  this  is  a  section  whicli  gives  a  summary 
remedy  and  procedure,  and  can  only  be  taken  advantage  of  by  the 
persons  for  whose  relief  it  is  expressly  intended.  But  the  Court 
of  Equity  could  give  the  same  relief  in  a  suit,  and  if  the  application 
had  been  made  to  the  Supreme  Court  in  its  equitable  jurisdiction 
that  Court  would  have  entertained  it,  and  the  principles  of  equity 
would  have  been  applied.  One  of  those  principles  is  that  the 
person  who  is  in  substance  interested  in  a  matter  may  move  the 
Court  in  his  own  name,  and  may  join  the  trustee  as  a  party  in  the 
suit,  either  as  a  plaintiff'  or  a  defendant.  But  the  power  of  the 
Court  to  entertain  the  suit  and  add  necessary  parties  is  never 
restricted  merely  on  account  of  a  original  absence  of  formal 
parties. 

It  seems  probable  that  the  section  was  intended  merely  to  sub- 
stitute a  summary  method  of  proceeding  for  the  old  remedy  by 
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H.  C.  or  A.  suit  in  equity.     If  that  is  so,  the  ordinary  principles  that  are 

^  applied  in  the  Court  of  Equity  should  be  applied  by  the  Court 

New        which  deals   with   applications   under  the  section.      Supposing. 

Lambton     however,  that  this  is  not  so,  and  that  under  its  Statut<?s  the 
Land  and  '  ' 

CoalCo.  Ltd.  Supreme  Court  of  New  South  Wales  has  no  general  power  of 
London  amendment,  then  the  matter  must  be  regarded  not  as  one  of  form 
TRALiA^m  but  as  a  matter  of  substance  and  treated  accordingly.  The  word.s 
and  Others,  ^f  ^]^q  section  are  "  may  by  motion  in  the  Supreme  Court,  either 
in  its  common  law  or  in  its  equitable  jurisdiction,  or  by  applica- 
tion to  a  Judge  in  Chambers,  or  in  such  other  manner  as  the 
Court  may  direct."  There  is,  therefore,  no  restriction  upon  the 
powers  of  the  Court  as  to  the  mode  of  hearing  the  application. 
The  substance  of  the  matter,  if  there  was  no  power  of  amend- 
ment, is  that  a  new  motion  was  made  on  notice  given  orally  on 
behalf  of  Ballantyne  aud  Bancroft  in  open  Court,  in  the  presence 
of  all  the  parties  interested,  after  all  the  evidence  had  been  given, 
and  the  whole  of  the  facts  were  before  the  Court,  and  that  under 
those  circumstances  the  present  order  was  made.  In  that  view 
there  is,  in  my  opinion,  nothing  in  the  objection.  It  is  said  that 
the  evidence  given  on  the  original  motion  was  not  admissible  on 
the  new  one.  There  is,  however,  no  weight  in  that  objection.  Tlie 
affidavits  were  properly  entitled,  although,  when  filed,  they  were 
intended  to  be  used  on  an  application  by  different  applicants. 
But,  where  an  objection  is  taken  before  a  Court  of  Appeal  as  to 
the  reception  of  evidence,  it  is  never  allowed  if  the  defect  could 
have  been  cured  by  amendment  or  adjournment  in  the  Court 
below,  without  prejudice  to  the  objecting  party.  That  objection, 
therefore,  fails.  There  was  another  objection,  also  a  technical  one, 
viz.,  that  the  application  to  the  company  for  registration  was  not 
made  in  the  name  of  the  persons  entitled  to*  be  registered,  that  it 
should  have  been  made  in  the  names  of  Ballantyne  and  Bancroft, 
and  not  of  the  bank.  But  it  was  proved  that  the  traiLsfers  were 
sent  to  the  company  with  a  request  for  registration  by  the 
solicitors  for  the  bank,  who  were  the  parties  beneficially  interested, 
and,  inasmuch  as  both  Ballantyne  and  Bancroft  were  oflScera 
and  nominees  of  the  bank,  we  may  take  it  as  a  matter  of  inference 
of  fact  that  the  application  was  made  and  understood  by  the 
company  to  be  made  on  behalf  of  the  persons  formally  entitled 
Substantially  the  bank  was  the  transferee. 
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With  respect  to  the  merits  there  is  no  dispute  as  to  the  law.    H-  C.  of  a. 
A  share  in  a  joint  stock  company  is  defined  by  sec.  235,  which 
provides  that  it "  shall  be  personal  property,  capable  of  being        new 
transferred  in  manner  provided  by  the  rules  of  the  company."     Lambton 
Now  the  regulations  of  a  company  may,  and  often  do,  modify  this  Coal  Co.  Ltd. 
right  of  transfer.     Sec.  29  of  the  articles  of  association  of  the      London 
appellant  company  is  in  the  following  terms :  [His  Honor  read  ^;i^,7^'- 
the  article.]     The  contention  made  for  the  appellants  wa^  that  and  Others. 
this  article  practically   made  the   shares   in  the  company  non- 
transferable, and  that  it  was  in  the  absolute  discretion  of  the 
directors  to  decide  whether  shares  should  be  transferred  or  not. 
Tliat,  however,  is  inconsistent  with  sec.  235  and  with  decisions 
wliich  have  been  given  in  English  cases  under  the  Companies 
Acts,  since  that  Act  became  law.     The  earliest  is  Robinson  v. 
Chartered  Bank,  L.R.  1  Eq.,  32,  a  case  of  a  bill  to  compel  a  com- 
pany to  allow  a  transfer  of  shares,  in  which  it  was  held  that  the 
company  had  practically,  by  refusing  to  transfer,  deprived  the 
plaintiffs  of  the  enjoyment  of  their  property,  and  that  a  refusal 
to  make  any  transfer  at  all  was  not  a  reasonable  exercise  of  their 
powers  by  the  directors.     The  next  case  was  Ex  parte  Penney , 
LR.  8  Ch.,  446.     There  the  company  was  an  insurance  coiApany, 
not  at  the  time  under  the  Companies  Act  of  1862,  but  afterwards 
registered  under   it.     A   clause  of   the  deed  of  settlement  pro- 
vided that  "every  shareholder  shall  be  at  liberty  to  sell  and 
transfer  his  shares  to  any  other  person  who  shall  already  be  a 
shareholder,  or  who  shall  have  been  approved  of  as  such  by  the 
board  of  directors,  and  that  no  person  not  already  a  shareholder, 
or  the  executors  or  S/dministrators,  legatee  or  next  of  kin,  of  any 
shareholder  shall  be  entitled  to  become  the  transferee  of  any 
share  unless  approved  of  by  the  board."     In  that  case  the  only 
facts  were  that  some  shares  were  sold  on  the  Stock  Exchange  in 
the  ordinary  way,  and  the  transfer  was  executed  and  lodged  for 
registration  at  the  company's  oflSce,  but  the  directors  declined  to 
register  the  transfer  or  give  any  reason  for  their  refusal,  and  an 
affidavit  filed  by  the  secretary  stated  that  the  directors  had  arrived 
at  their  determination  "upon  deliberation  and  after  consideration, 
and  with  reference  only  to  the  circumstances  of  the  case."     That 
was  all  that  was  before  the  Court.     James,  L. J.,  said  (at  p.  449) : 
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H.  C.  OF  A.  "  No  doubt  the  directors  are  iu  a  fiduciary  position  both  towards  the 

company  and  towards  every  shareholder  in  it.     It  is  very  easy  to 

New        conceive  cases  such  as  those  cases  to  which  we  have  been  referred,  in 

Lambto.v     which  this  Court  would  interfere  with  any  violation  of  the  fiduciary 

Land  and  •' 

CoalCo.  Ltd.  duty  SO  reposed  in  the  directors.     But  in  order  to  interfere  upon 
London      that  ground  it  must  be  made  out  that  the  directors  have  been  acting 
tkalia  Ltd.  ^^o™  some  improper  motive,  or  arbitrarily  and  capriciously.    That 
AND  Others,  must  be  alleged  and  proved,  and  the  person  wlio  has  a  right  to 
allege  and  prove  it  is  the  shareholder  who  seeks  to  be  removed 
from  the  list  of  shareholders  and  to  substitute  another  person  for 
himself."     He  goes  on  to  give  some  instances  of  an  improper 
exercise  of  the  power  of  refusal,  and  further  on  he  says:  "If  there 
is  no  such  corrupt  or  arbitrary  conduct  as  between  the  directors 
and  the  person  who  is  seeking  to  transfer  his  shares,  it  does  not 
appear  to  me  that  this  Court  has  any  jurisdiction  to  sit  as  a  Court 
of  Appeal  from  the  deliberate  decision  of  the  board  of  directors, 
to  whom,  by  the  constitution  of  the  company,  the  question  of 
determining  the  eligibility  or  non-eligibility  of  new  members  is 
committed.     If  the  directors  had  been  minded,  and  the  Court  was 
satisfied  that  they  were  minded,  whether  they  expressed  it  or  not 
positively  to  prevent  a  shareholder  from  parting  with  his  shares, 
unless  upon  complying  with  some  condition  which  they  chose  to 
impose,  the  Court  would  probably,  in  exercise  of  its  duty  a.s 
between  the  cestui  que  trust  and  the  trustees,  interfere  to  redress 
the  mischief,  either  by  compelling  the  transfer  or  giving  damages, 
or  in  some  mode  or  other  to  redress  the  mischief  which  the  share- 
holder would  have  had  a  just  right  to  complain  of."     That  learned 
Lord  Justice  indicated  as  his  opinion  that  the  directoi-s  have  no 
power  to  prevent  a  shareholder  altogether  from  parting  ^nth  his 
shares.  In  that  case  nothing  appeared  but  that  the  directors  refused 
to  register  the   transfer  without  giving  any   reason    whatever. 
Mellishy  L.J.,  pointed  out  that  "  this  heiug  an  insurance  company, 
it  is  quite  obvious  that  it  may  be  a  matter  of  very  great  importance 
to  the  company  that  they  should  have  a  substantial  body  of  share- 
holders;" and,  at  the  conclusion  of  his  judgment,  he  said:  "lam. 
therefore,  of  opinion  that  in  order  to  preserve  to  the  company  the 
right  which  is  given  by  the  articles  a  shareholder  is  not  to  be  pat 
upon  the  register  if  the  board  of  directors  do  not  assent  to  him. 
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and  it  is  absolutely  necessary  that  they  should  notjbe  bound  to   H.  C.  of  a. 
give  their  reasons,  although  I  perfectly  agree  that  if  it  can  be       ^^' 
shown  affirmatively  that  they  are  exercising  their  power  caprici-        new 
ously  and  wantonly,  that  may  be  ground  for  the  Court  interfering."    la^d  ^^ 

Then  he  referred  to  Robinsons  Case,  taking  it  to  be  a  case  in  CoalCo.Ltd. 
which  the  directors  had  refused  to  allow  a  transfer  at  all  to  any-      London 

T^A^ic  ow  Arm 

body,  and  added:  "I  quite  agree  that  this  would  be  a  breach  of  trust  tralia  Ltd. 
towards  the  shareholders.  They  have  no  right  to  say,  'we  will  A5ii> Others. 
force  a  particular  shareholder  to  continue  a  shareholder,  and  we 
will  not  allow  him  to  transfer  his  shares  at  all.*  That  would  be 
an  abuse  of  their  power.  In  the  same  way  it  would  be  an  abuse 
of  this  power  to  object,  on  any  ground  not  applying  personally  to 
the  transferee,  to  say,  for  instance,  that  a  particular  shareholder 
should  not  transfer  his  shares  till  he  had  given  security  for  the 
calls.  These  would  be  plain  cases  of  abuse,  and  I  do  not  find  any 
single  case  where  it  has  been  held  that  the  directors,  under  a 
power  like  this,  are  bound  to  communicate  the  reasons  for  which 
they  reject  the  intended  shareholder."  That  was  in  1872,  and 
was  decided  by  Judges  very  learned  in  company  law.  Then  m  1891 
came  Re  Bell  Bros.  Ltd.,  65  L.T.  (N.S.),  245,  before  Chitty,  J.  I 
will  read  a  few  words  from  the  beginning  of  his  judgment.  He 
says  (at  p.  245) :  "According  to  the  constitution  of  this  company, 
every  shareholder  is  entitled  to  transfer  his  shares  to  any  person 
not  being  an  infant,  lunatic,  married  woman  or  under  any  legal 
disability.  This  right,  which  is  a  right  of  property,  is  subject  to 
the  discretionary  power  conferred  on  the  directors  by  Articles  18 
and  34,  of  approving  of  the  person  to  whom  the  transfer  is  made, 
and  of  rejecting  the  transfer  on  the  ground  that  they  do  not 
approve  of  the  transferee.  The  discretionary  power  is  of  a 
fiduciary  nature,  and  must  be  exercised  in  good  faith ;  that  is 
legitimately  for  the  purpose  for  which  it  is  conferred.  It  must 
not  be  exercised  corruptly,  or  fraudulently,  or  arbitrarily,  or 
capriciously,  or  wantonly.  It  may  not  be  exercised  for  a  col- 
lateral purpose.  In  exercising  it,  the  directors  must  act  in  good 
faith  in  the  interests  of  the  company,  and  with  due  regard  to  the 
shareholder's  right  to  transfer  his  shares,  and  they  must  fairly 
consider  the  question  of  the  transferee's  fitness  at  a  board  meeting. 
When  the  Court  once  arrives  at  the  conclusion  that  the  directors 
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H.  C.  OF  A.  have  in  good  faith  rejected  a  traiifer  on  the  gi'ound  that  the 

^^\^       transferee  is  not  a  fit  person  to  become  a  member  of  the  company, 

New        it  will  not  review  the  directors*  decision  "  ;  and  goes  on  to  state 

LAtTDAND    ^^^^  " ^^^  directors  are  not  bound  out  of  Court  to  assign  their 

Coal  Co.  Ltd.  reasons  for  disapproving.     If  they  decline  to  do  so,  or  if  their 

London      decision  is  challenged  in  Court  and  they  refrain  from  giving 

BankofAus-      .1  !_•  T_  •      i-  111  * 

TRALiA  Ltd.  evidence,  upon  which  a  cross-examination  may  take  place  as  to 

AND  Others,  ^heir  reasons,  or  if ,  in  giving  such  evidence,  they  refrain  from 
stating  their  reasons,  the  Court  will  not,  merely  on  that  account, 
draw  unfavourable  inferences  against  them."  The  learned  Judge 
then  went  on  to  examine  the  facts  of  the  case,  to  see  whether 
the  directors  had  brought  themselves  within  the  rule. 

In  the  CoalpoQ't  China  Company's  Case,  (1895)  2  Ch.,  404, 
which  is  the  only  other  one  that  need  be  mentioned,  there  was 
nothing  in  the  case  except  that  the  directors  had  refused  to  register 
the  transfer.  Lindley,  L. J.,  pointed  out  (at  p.  407),  that  it  was  for 
those  who  say  tliat  the  directors  have  exercised  their  power 
improperly  to  give  some  evidence  to  that  effect.  "  Here,"  he  said, 
"  there  is  absolutely  none."  And  later  on,  he  said  (at  p.  409):  "I 
have  not  the  slightest  doubt  that  the  Court  has  ample  power  to 
control  the  refusal  of  directors,  or  the  exercise  by  them  of  their 
power  to  refuse,  provided  that  there  is  some  evidence  which  jus- 
tifies the  Court  in  coming  to  the  conclusion  that  they  have  not 
done  their  duty ;  but  in  the  absence  of  all  such  evidence  the 
Court  has  no  right  to  presume — it  is  contrary  to  the  ordinary 
principles  of  justice  to  do  so — that  they  have  done  wrong,  but  it 
must  be  presumed  that  they  have  done  right."  Hi^ghy,  LJ.. 
summed  up  the  rule  again  thus:  "  Even  though  in  terms  the  power 
is  absolute,  it  is  a  fiduciary  power,  it  is  to  be  exercised  for  the 
benefit  of  the  company,  and  with  due  regard  to  the  rights  of  the 
transferee  ;  so  that  no  power  is  absolute  in  that  sense."  It  appears, 
therefore,  that  the  directors,  in  exercising  this  power,  must  have 
due  regard  to  the  rights  of  the  transferee,  and  also  to  those  of  the 
shareholders. 

Bearing  in  mind  these  principles,  the  next  thing  is  to  apply 
them  to  the  facts  of  the  present  case,  as  was  done  by  Chitty,  J.,  in 
Bell  Bros*  Case.  These  facts  are  interesting,  and,  when  carefully 
looked  at  and  considered,  they  leave  no  room  for  doubt  as  to  the 
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conclusion  which  must  be  drawn  as  to  the  conduct  and  motives  of  H.  C.  of  a. 
the  directors  in  refusing  to  register  the  transfer.  ^^\ 

[His  Honor  then  stated  the  facts  as  reported  above,  and  pro-        new 
ceeaea.j  L^^,j,  ^^p 

Now  what  inference  is  to  be  drawn  from  these  facts  ?     In  the  CoalCo.  Ltd. 

17. 

first  place,  when  the  transfers  were  sent  in  for  registration,  the      London 
managing  director,  holding  7,498  shares,  refuses  to  register  his  tualia  Ltd. 
own  transfers.     Holding  half  the  shares  in  the  company,  his  influ-  anuOthkrs. 
ence  with  the  board  must  have  preponderated.     It  appears  that 
he  had  some  dispute  with  his  transferees,  and  the  bank  had  to 
take  proceedings  against  him  in  equity.     He  remained  a  director 
during  the  proceedings,  and  again  the  request  to  register  was 
refused.     At  the  moment  that  the  decree  is  pronounced  and  he  is 
re-strained  by  injunction  from  interfering  with  or  hindering  the 
registration,  he  resigns  from  the  board,  and  a  sufficient  number  of 
his  shares  are  transferred  to  Forsyth,  who  becomes  a  director  in 
his  place,  whilst  he  himself  remains  a  shareholder  in  the  company 
with  one  share.     The  whole  matter  is  then  brought  before  the 
company,  and  the  three  directors,  Forsyth,  W.  L.  Brown,  the  son 
oE  the  transferror,  and  Sir  George  Dibbs,  the  last-named  being 
indebted  to  the  extent  of  £20,000  to  the  bank,  refuse  to  register  the 
transfer,   giving  no  reason  whatever  for  their  refusal.      What 
conclusion  are  we  to  draw  ?     The  only  conclusion  that  is  possible 
for  sensible  men  to  draw  in  such  circumstances  is  that  the  com- 
pany was  resolved  that  the  bank  should  not  get  the  benefit  of 
Brown's  transfer,  and  should  not  get  the  benefit  of  the  trust.     It 
was  all  very  well  for  the  Court  to  declare  that  Brown  was  a 
trustee  for  the  bank,  and  to  order  him  to  abstain  from  hindering 
the  registration  of  the  transfers ;  the  company  said,  "  we  shall  not 
allow  any  other  person  to  join  the  company  except  those  whose 
names  are  already  on  the  register."     Clearly,  according  to  the 
authorities,  the  directors  had  no  right  to  act  in  that  way.     Their 
refusal  to  register  was  clearly  within  the  rule  that  the  directors 
will  not  be  allowed  to  absolutely  prohibit  the  transfer  of  shares  by 
a  shareholder,  and,  not  only  that,  it  was  obviously  done  to  prevent 
the  transferees  from  enjoying  their  rights.    The  company  has  done 
nothing  to  suggest  that  there  was  any  bond  fide  objection  to  the 
bank's  nominee.     On  the  contrary,  when  invited  to  say  what 
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H.  C.  OP  A.   were  their  reasons  they  absolutely  declined  to  give  any.    The 

^ '^       case  in  that  respect  differs  from  any  of  the  others  that  have  been 

New        referred  to.     The  bank  having  shown  that  the  nominees  were 
LamTa^d    ofi^cers  of  the  bank,  and  having  requested  the  company  to  say 
CoalCo.  Ltd.  whether  they  had  any  objection  to  them  personally,  and  to  suggest 
London      any  nominees  in  their  place,  the  company  simply  say  that  they 
TRALiA  Ltd.  decline  to  register.     Under  these  circumstances  I  think  that  the 
AND  Othebs.  order  of  the  learned  Judge  was  right  in  directing  that  the  share 
register  be  rectified  by  registering  the  transfers  and  entering  the 
names  of  the  bank's  nominees  as  holders  of  the  shares  transferred. 
There  is  another  matter  to  be  considered.     It  appears  that  the 
bank,  by  letter,  offered  to  guarantee  the   amount   of  Browns 
liability  for  calls  on  the  shares,  if  any  calls  could  be  made  on 
them.     There  was  a  suggestion  that  Brown  could  have  been  made 
liable  for  the  full  amount  of  the  shares  although   they  were 
nominally  paid  up.     At  the  hearing  counsel  for  tlie  bank,  some- 
what incautiously  perhaps,  offered  to  give  such  a  guarantee.    The 
learned  Judge  accepted  the  offer,  and  practically  made  his  judg- 
ment dependent  on  that  condition,  and  the  undertaking  is  embodied 
in  the  order.     There  does  not  seem  to  have  been  any  argument  on 
the  point.     But  it  appears  to  me  that  if  the  Court  could  not  make 
the  order  except  on  such  an  undertaking  it  could  not  make  it  all. 
I  think  that  it  was  not  in  the  power  of  the  Court  to  impose  such 
a  condition,  and  it  would  be  a  dangerous  precedent  to  allow  it  to 
stand  as  part  of  the  order. 

As  to  the  suggested  reasons  that  might  have  operated  on  the 
directors  in  refusing  registration :  First,  a«  to  the  suggestion  that 
the  liability  of  Brown  was  an  asset  which  the  directors  might 
naturally  be  disinclined  to  part  with,  that  was  sufficiently  disposed 
of  during  the  argument.  The  right  of  the  transferror  is  a  right  of 
propei'ty  the  exercise  of  which  can  only  be  prevented  for  some  valid 
reason.  Secondly,  if  the  liability  of  the  shareholder  for  the  full 
amount  of  the  shares,  as  uncalled  capital,  is  a  sufficient  reason  for 
refusing  to  register  a  transfer  of  his  shares,  that  is  practically 
denying  the  right  of  transfer  to  anyone  who  has  signed  the  memo- 
randum of  association  of  a  company.  The  third  reason,  that  the 
bank's  nominees  might  have  been  considered  disagreeable  persons, 
is  met  by  the  conduct  of  the  directors  when  the  bank  offered  to 
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substitute  any  nominees  whom  the  directors  would  name.     The   ^-  ^-  ®'  '^• 

1904. 

fourth  reason,  that  it  was  undesirable  for  a  bank  to  have'  a  con-        ^^^ 
trolling  or  large  influence  in  the  company,  is  met  by  Bell  Bros!        New 
Cane.    The  fifth  reason,  that  the  company  might  naturally  object     ^and  and 
to  registering  nominees,  is  met  by  Bell  Bros.'  Ctise,  and  the  case  of  ^^'OalCo.Ltd. 
Pender  v.  Liishington,     These  are  all  the  reasons  that  have  been      London 

W  \N  K.  OF  AUS* 

suggested,  and  on  examination  they  all  appear  to  be  idle  and  tWalia  Ltd. 
trivial.     The  real  reason  is  to  be  discovered  from  the  evidence,  and^thkrs. 
and  it  amounted  to  a  breach  of  trust  on  the  part  of  the  directors, 
if  they  acted  upon  the  motives  that  their  counsel  has  suggested. 

The  order  therefore  should  be  amended  by  omitting  the  con- 
dition as  to  the  undertaking,  but  with  that  variation  it  will  be 
affirmed. 

Barton,  J.  The  judgment  of  the  Chief  Justice  has  been  so 
exhaustive  that  I  feel  that  I  could  not  with  advantage  add  any- 
thing to  what  he  has  said. 

O'Connor,  J.     I  am  of  the  same  opinion. 

Appeal  dismissed.  Order  of  Supreme  Court 
vaHed  by  omitting  undertaking.  Order 
so  varied  afirmed.  Appellamts  to  pay 
the  costs  of  the  appeal. 

Solicitors,  for  appellants,  Dawson,  Waldron  &  Glover. 
Solicitors,  for  respondents,  Macnamara  &  Smith. 


546  HIGH   COURT  [19<>4. 


[HKJH  COURT  OF   AUSTRALIA.] 

McLaughlin appellam': 

AND 

FOSBERY  AND  OTHERS      ....       Respondents 

ON  APPEAL  FROM  THE  SUPREME  COURT  OF 
NEW  SOUTH  WALES. 

H.  C.  OF  A.    Lvnacy  Act  (No.  45  o/*1898),  sees.  16,  172— jPoircr^  of  committee  o/the  perwn  of  a 

X904.  lunatic— Order  sigjied  by  committee  for  reception  of  lunatic  into  a  licenced  howf 

s._, — '  under  sec.  16 — Forcible  removal  of  lunatic— Action  for  trespasH  and  faift  in- 

Sydney,  prisonment—Stay  of  proceedings  under  sec.  172 — Acts  done  for  the  pttrpoM  of 

June  16,  17,  carrying  out  prorisiojis  of  the  Lunacy  Act— Practice — Appeals  from  Stait. 

^»  ^'  Coui-ts —Commonwealth  Judiciary  Act^  1903,  sec.  til— Such  judgment  a*  ought 

Aug.  Zo.  to  have  been  given  in  the  first  instance— Amendment— Formal  defect  or  irreijn- 

P'  '•  larity— Title  of  proceedings — Frivolous  or  vexatious  action — Stayofprocttding* 

Orifflth,  C.J.,  ^^  common  law. 

Barton  and 
O'Connor,  J  J.  The  powers  of  a  committee  of  the  person  of  a  lunatic,  appointed  uuder  sec. 

102  of  the  Lunacy  Act^  1898,  which  substitutes  a  proceeding  by  declaration  for 
the  old  proceeding  de  lunatico  inquirendo^  are  not  conferred  by  the  Act,  but  are 
dependent  upon  the  common  law,  and  acts  done  by  the  committee,  or  by  the 
authority  of  the  committee,  are  not  necessarily  acts  done  for  the  purpose  of  carry- 
ing out  the  provisions  of  the  Act,  within  the  meaning  of  sec.  172. 

The  .committee  of  the  person  of  a  lunatic  signed  an  order  under  sec.  16 
authorizing  the  reception  of  the  lunatic  into  a  licensed  house.  For  the  purpose  of 
removing  the  lunatic  there,  certain  members  of  the  police  force,  at  the  request  and 
by  the  direction  of  the  committee,  and,  in  her  presence,  and  having  the  order  is 
their  possession,  entered  the  lunatic's  house,  and  took  him  to  the  licensed  home. 
The  lunatic  subsequently  obtained  an  order  from  the  Court  declaring  that  he  had 
recovered  his  sanity,  and,  seven  months  after  the  making  of  the  order,  brought  an 
action  against  the  Inspector-General  of  Police,  and  the  officers  who  had  removed 
him,  claiming  damages  for  trespass  and  false  imprisonment.  On  the  application 
of  the  defendants  in  the  action,  the  Chief  Judge  in  Equity,  sitting  as  the  Judge  in 
Lunacy  under  the  Act,  made  an  order  staying  all  proceedings  in  the  action  under 
sec.  172  (3),  and  that  order  was  subsequently  affirmed  by  the  Full  Court 

The  High  Court,  on  appeal,  found  that,  on  the  appellant's  own  version  of  the 
facts,  if  the  action  had  gone  to  trial,  no  jury  could  reasonably  have  come  to  sny 
other  conclusion  than  that  the  respondents  honestly  believed  that  the  committee, 
in  so  directing  them,  was  acting  in  the  execution  of  the  authority  vested  in  her  bj 
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law,  and  that  they  honestly  and  reasonably  believed  that  the  amount  of  force    H.  0.  OF  A. 
which  they  used  was  necessary  to  effect  the  safe  removal  of  the  ajppellant.  1904. 

Ifeld,  that  the  acts  complained  of  were  not  done  for  the  purpose  of  carrying 
out  the  provisions  of  the  Act,  and  that  therefore  the  respondents  were  not  pro-  ^^ ' 

tected  by  sec.  172.  Fosbery  and 

Others 
But  held  {per  GhHJUh,  C.  J.,  and  Barton,  J.,  O* Connor,  J.,  diaserUieTUe),  that         

the  Supreme  Court,  in  the  exercise  of  its  inherent  jurisdiction  to  stay  vexatious 

actions,  ought  to  have  stayed  proceedings  in  the  action,  if  application  had  been 

made  to  it  for  that  purpose  in  its  common  law  jurisdiction,  and  that  therefore  the 

order  appealed  from,  so  far  as  it  directed  a  stay  of  proceedings,  was  substantially 

right; 

That  the  entitling  of  the  proceedings  in  the  lunacy  jurisdiction  of  the 
Supreme  Court  was  a  formal  defect  or  irregularity  which  the  Full  Court,  sitting 
as  a  Court  of  Appeal  under  the  Equity  Act  1901,  and  exercising  the  powers  of 
amendment  conferred  by  sees.  70  and  S4  of  that  Act,  could  have  cured  by  amend- 
ment, without  causing  any  injustice  to  the  appellant ; 

And  that  the  High  Court,  sitting  as  a  final  Court  of  Appeal,  should  disregard 
formal  defects  and  irregularities  in  the  proceedings,  and,  instead  of  allowing  the 
appeal,  should  exercise  the  power  conferred  by  sec.  -37  of  the  Judiciary  Act,  and 
make  all  such  amendments  as  the  Full  Court  could  and  ought  to  have  made. 

Rule  laid  down  by  the  Judicial  Committee  of  the  Privy  Council  in  Orphans 
Board  v.  Kraegelius,  9  Moo.  P.C,  441,  at  p.  447,  as  to  dealing  with  points  of 
mere  form  on  appeal,  adopted. 

Distinction  between  different  jurisdictions  of  the  Supreme  Court  considered. 

Per  O'Connor,  J. — The  High  Court  in  dealing  with  appeals  from  judgments 
of  the  Supreme  Courts  of  the  States,  should  be  guided  by  the  laws  of  practice  and 
procedure  which  bind  the  Courts  whose  judgments  are  appealed  from,  in  accord- 
ance with  the  rule  laid  down  by  Lord  Peiizance  in  Coroan  v.  Duke  of  Bucdeuch, 

2  App.  Cas.,  344  at  p.  354 ;  and,  inasmuch  as  the  Supreme  Court,  sitting  in  its 
Lunacy  jurisdiction,  on  appeal  from  an  order  made  in  that  jurisdiction,  could  not, 
without  absolutely  disregarding  its  established  practice  and  procedure,  have 
amended  the  proceedings  in  such  a  way  as  to  convert  them  into  proceedings  at 
common  law,  the  appeal  should  be  allowed. 

Order  of  the  Supreme  Court  (1904),  4  S.R.  (N.S.W.),  74,  varied,  and  affirmed 
as  varied. 

Appeal  from  a  decision  of  the  Supreme  Court  of  New  South 
Wales. 

The  following  statement  of  the  facts  and  proceedings  is  taken 
from  the  judgment  of  Griffiih,  C.J. : — 

On  7th  August,  1902,  the  learned  Chief  Judge  in  Equity  made 
an  order  declaring  the  appellant  to  be  of  unsound  mind  and 
incapable  of  managing  his  affairs,  and  by  the  same  order  appointed 
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H.  0.  OP  A.  hia  ^jfe  ^Q  be  ^j^^  committee  of  his  person.     On  l7th  September 

_    ',      in  the  same  year,  Mrs.  McLaughlin,  as  such  committee,  signed  an 

McLaughlin  order  addressed  to  Dr.  Vause,  the  superintendent  of  a  private 

FosBBEY  AND  ^^spital  for  the  insane,  directing  him  to  receive  the  appellant 

Others.      Jnto  his  hospital.     This  order,  with  an  office  copy  of  the  order  of 

7th  August  annexed  to  it,  was  on  the  same  day  delivered  to  the 

respondents,  other  than  the  respondent  Fosbery,  who  are  members 

of  the  police  force,  and  had  been  directed  by  that  respondent  (who 

was  then  Inspector-General  of  police),  to  attend  at  the  office  of 

the  committee's  solicitors  to  receive  it,  and  thereupon  to  convey 

the  appellant  to  Dr.  Vause's  private  hospital,  which  they  proceeded 

to  do.     According  to  the  appellant's  version  of  the  facts  it  appears 

that  the  respondents  Fullerton  and  Ward  came  to  his  house  in  the 

evening  and  said  to  him, "  We  have  come  from  Dr.  Vause,  he  wishes 

to  see  you  at  his  hospital."     Appellant  replied,  "  I  do  not  believe 

you ;  show  me  a  letter  from  Dr.  Vause  ;  how  dare  he  send  anyone 

to  me  on  such  an  errand  ? "     Respondent  Fullerton  then  said, 

"  We're  the  police ;  we  have  orders  to  bring  you  out  there,  and  if 

you  do  not  come  quietly  we  shall  put  mufflers  on  you,  and  bring 

you  by  force."      Appellant  protested  with  some  vehemence  of 

language,  whereupon  Fullerton  said,   "  Are  you  going  to  come 

quietly,  or  shall  we  have  to  put  the  mufflers  on  you  ? "    Appellant 

replied,  "  I  certainly  am  not  going  quietly,  it  would  be  an  act  of 

lunacy  were  I,  being  a  solicitor,  to  leave  my  house  willingly 

under   such    circumstances,   and    proceed    to   a   private  lunatic 

asylum.     You  must  remove  me  by  force  if  you  are  determined  to 

do  so,  and  take  the  consequences."     The  mufflers  were  then  put 

on,  and  appellant  was  removed  to  a  closed  carriage  and  taken  to 

the  private  hospital,  the  mufflera  being  removed  on  the  way,  after 

the  appellant's  son,  who  accompanied  him,  had  requested  their 

removal,  and  after  appellant  had  given  his  assurance  that  he  did 

not  intend  to  try  to  leap  out  of  the  carriage.     It  appears  that  the 

committee  was  present  at  the  time  of  the  apprehension. 

The  appellant  remained  in  confinement  in  the  hospital  for 
some  time.  On  10th  March,  1903,  the  Court  made  a  superseding 
order,  declaring  that  the  appellant  had  recovered  his  sanity  and 
was  capable  of  managing  his  affairs.  The  action,  which  was  for 
damages  for  the  apprehension  and  confinement  of  the  appellant 
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under  the  circumstances  just  stated,  and  for  the  trespass  to  his   H.  C.  of  A. 

house  where  he  was  apprehended,  was  not  brought  until  29th        ^^^ 

October,  1903,  more  than  seven  months  after  the  making  of  the  McLaughlin 

superseding   order.      The   summons   for  a  stay   of  proceedings  fosbbry  and 

required  the  appellant  to  attend  before  the  Chief  Judge  in  Equity,     Othbbs. 

on  the  hearing  of  a  summary  application  under  sec.  172  of  the 

Lunacy  Act  of  1898(a),  to  stay  proceedings  in  the  action,  (described 

as  brought  in  the  Court  in  its  common  law  jurisdiction),  on  the 

grounds — (1)  that  the  matters  complained  of  in  the  action  were 

done  or  commanded  to  be  done  by  the  defendants  therein  for  the 

purpose  of  carrying  out  the  provisions  of  the  said  Act,  and  that 

they  acted  in  good  faith  and  with  reasonable  care ;  and  (2)  that 

the  action  was  not  commenced  within   three  months  next  after 

the  alleged  cause  of  action,  or  within  three  months  next  after  the 

making  of  a  superseding  order,  or  next  after  the  discharge  of  the 

plaintiff  in  the  action,  as  in  the  section  required,  and  upon  the 

grounds  stated  in  specified  affidavits. 

The  application  was  granted  by  the  Chief  Judge  in  Equity,  who 
made  an  order  staying  all  proceedings  in  the  action,  with  costs 
against  the  appellant  (3rd  December,  1903). 

Against  this  order  the  appellant  appealed  to  the  Full  Court, 
and  on  22nd  February,  1904,  the  appeal  was  dismissed  with  costs; 
Expense  Foabery,  (1904)  4  S.R.  (N.S.W.),  74. 

Lamb  and  Watt  for  the  appellant. 

(o)  Sec.  172  of  the  Lunacy  Act,  1898,  is  as  follows  :  — 

172.  (1)  No  suit  or  action  shall  lie  against  any  person  for  or  on  account  of  any 
act,  matter,  or  thing  done  or  commanded  to  be  done  by  him,  or  purporting  to  be 
done  for  the  purpose  of  carrying  out  the  provisions  of  this  Act,  if  that  person  has 
acted  in  good  faith  and  with  reasonable  care. 

(2)  No  such  suit  or  action  as  aforesaid  shall  be  commenced  but  within  three 
months  after  the  alleged  cause  of  action,  or,  m  the  case  of  a  suit  or  action  by  a 
person  who  has  been  an  insane  person  or  patient,  but  within  three  months  next 
after  the  making  of  a  superseding  order,  or  next  after  the  discharge  of  the  patient. 

Proceedings  in  such  suit  or  action  as  aforesaid  may,  on  summary  application 
to  the  Court  be  stayed  upon  such  terms  as  to  costs  or  otherwise  as  the  Court  may 
think  fit,  if  the  Court  is  satisfied  that  there  is  no  reasonable  ground  for  alleging 
vant  of  good  faith  or  reasonable  care,  or  that  tiie  said  proceedings  have  been 
commenced  after  the  expiration  of  the  three  months  aforesaid. 
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H.  C.  OF  A.       Lavib.     The  Judge  in  Lunacy  was  wrong  in  making  an  order 

^ '^       staying  proceedings  absolutely.     There  were  disputed  questions 

MoLauohlin  of  fact,  which  went  to  the  root  of  the  action.  The  only  materials 
FosBERY  AND  ^^^^^  ^'^®  Judgc  wcre  the  conflicting  aflidavits  of  the  respective 
Others,  parties.  There  was  evidence  that  the  plaintiff  was  not  violent, 
and  that  excessive  force  had  been  used  by  the  defendants  in 
removing  him,  and  there  was  also  evidence  the  other  way.  The 
issues  of  fact  so  raised  should  have  been  allowed  to  go  to  a  jury. 
The  defendants  could  have  pleaded  that  they  did  what  was  com- 
plained of  under  the  authority  of  the  Act,  and  that  no  more  force 
than  necessary  was  used,  and  the  plaintiff  could  have  joined  issue 
and  new-assigned  for  excess.  The  question  for  the  jury  would 
then  be  whether  the  defendants  had  acted  in  such  a  way  as  to 
bring  themselves  within  the  protection  of  sec.  172  (1). 

Sub-sec.  (3)  does  not  contemplate  an  absolute  stay  of  proceed- 
ings, but  a  conditional  one.  The  Court  might,  for  instance,  have 
granted  a  stay  until  the  plaintiff"  should  find  security,  but  had 
no  power  under  the  section  to  make  it  absolute.  An  absolute 
stay  would  not  be  granted  at  common  law  unless  the  evidence 
before  the  Court  showed  beyond  question  that  the  action  was  an 
abuse  of  the  process  of  the  Court,  and  that  there  was  no  reason- 
able ground  for  making  the  allegations  contained  in  the  declara- 
tion ;  Cocker  v.  Tempest^  7  M.  &  W.,  502. 

[Griffith,  C. J.,  referred  to  Higgins  v.  Woodhall,  6  Times  Rep., 
p.  1 ;  and  Lawrance  v.  Ld.  Norreys,  15  App.  Cas.,  210.  at  p.  219.] 

The  provision  in  sub-sec.  (2),  limiting  the  time  within  which  an 
action  may  be  brought,  only  applies  where  the  acts  complained  of 
are  done  or  purport  to  be  done  for  the  purpose  of  caiTying  out 
the  provisions  of  the  Act.  The  trespasses  complained  of  in  the 
declaration  do  not  come  within  that  provision.  The  defendants 
claimed  that  they  were  acting  under  an  order  made  by  the  com- 
mittee of  the  person  of  the  lunatia  The  Court  had  refused  to 
make  an  order  committing  the  lunatic  to  a  hospital,  and  no  order 
had  been  made  under  the  Act  giving  the  committee  the  custody 
of  the  lunatic.  The  only  power  by  which  the  committee  could 
make  an  order  affecting  the  liberty  of  the  lunatic,  if  she  could 
make  one  at  all,  must  have  been  one  which  she  possessed  at  common 
law.   However  extensive  that  power  may  be,  it  is  not  conferred  by 
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the  Act.     Consequently  the  committee  could  not  have  justified  H-  ^-  ®^  ^* 

under  the  Act,  nor  could  those  acting  under  the  committee's  autho-       ^^' 

rity,  unless,  as  in  sees.  16  and  171,  they  were  expressly  empowered  McLadghlin 

to  do  so.     Their  justification  would  be  at  common  law,  and  might  fosbkry  and 

have  been  so  pleaded,  and  the  limitations  in  sub-sec.  (2)  would  not     Others. 

apply.     Sec.  102  is  the  only  one  in  the  Act  that  deals  with  the 

appointment  of  the  committee  of  the  person  and  it  is  silent  as  to 

his  powers.     The   powers   of   the   committee   depend   upon   old 

Statutes  and  the  common  law,  and  are  derived  from   tlie  Kins: 

through  the  Court,  which,  by  the  Charter  of  Justice,  was  entrusted 

with  those  powers  over  the  persons  and  estates  of  lunatics  which 

the  King  had  conferred  upon  the  Lord  Chancellor.     There  is  no 

section  which  gives  protection  to  the  committee  in  the  exercise  of 

his  powers.     Sec,  16  presupposes  those  powers,  but  does  not  give 

them  ;  Ex  parte  Granmer,  12  Vesey,  445  ;  Re  Flanagan,  2  Jo.  & 

Lat.,  343.     It  protects  superintendents  of  houses  for  the  reception 

of  lunatics,  so  long  as  they  are  acting  under  an  order  of  the  Court 

or  of  the  committee,  but  it  has  no  reference  to  the  taking  or 

carrying  away  of  the  lunatic.     It  is  doubtful  whether,  even  at 

common  law,  the  committee  has  power  to  take  away  the  lunatic 

by  force  without  an  order  of  the  Court  giving  him  the  custody  of 

the  person;  Phillips*  Law  of  Lunacy,  (1858  ed.),  p.  278;  Po2)e 

mi  Lunacy,  2nd  ed.,  108,  110,  dealing  with  sec.  12  of  53  Vict.  c.  5. 

[Barton,  J.,  referred  to  Pitt  Lewis  on  The  Insane  under  the 
Law  (1895),  p.  91.] 

The  Court,  in  making  an  order,  exercises  powers  given  by  the 
Charter  of  Justice,  independently  of  the  Xu7iacy  ^c^ ;  In  re  W.M., 
(1903)  3  S.R.  (N.S.W.),  552,  at  p.  565.  The  defendants,  if  they 
had  acted  under  an  order  of  the  Court,  could  have  justified  under 
it,  and  would  not  have  been  liable  to  an  action  unless  they  used 
unnecessary  force.  The  order  under  which  the  defendants 
claimed  to  have  been  acting  was  addressed  to  the  superintendent 
of  the  hospital,  and  authorized  him  to  receive  the  lunatic  into  the 
hospital,  but  it  gave  no  authority  to  the  defendants  to  carry  him 
there.  If  the  committee  had  not  the  power  to  take  and  convey, 
still  less  had  the  defendants  ;  Addison  on>  Torts,  6th  ed.,  p.  150, 
citing  Griffin  v.  Goleman,  4  H.  &  N.,  265. 
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H.  c.  OF  A.       [O'Connor,  J.— On  that  point,  FUtcJier  v.  Fletcher,  28  L.J.,  Q.B., 

^^       134 ;  1  E.  &  E.,  420,  would  apply.] 

McLaughlin      If  the  legislature  had  intended  that  persons  in  the  position  of 

FosBEEY  AND  ^^^  dofoudants,  when  interfering  with  the  lunatic's  liberty,  should 

Others,      have  the  protection  of  sees.  171  and  172,  it  would  have  given  it 

by  express  words,  as  was  done  in  the  Jnaticea  Act,  1902,  and  the 

Crimes  Act,  1900  ;  Maxwell  on  Interpretration  of  Statutes,  3rd 

ed.,  p.  325,  citing  Griffith  v.  Taylor,  2  C.P.D.,  194.     The  protection 

given  by  the  Act  must  be  construed  strictly  as  extending  only 

to  those  persons  who  are  expressly  mentioned,  and  to  things  done 

under  the  Act ;  Fletcher  v.  Fletcher  (supra)  ;  Thomas  v.  Saunders, 

5  B.  &  Ad.,  462  ;  Elliott  v.  Allen,  1  C.B.,  18  ;  R,  v.  Finder ;  In 

re  Greenwood,  24  L.J.,  Q.B.,  148. 

The  fact  that  the  committee  was  appointed  under  the  Act  does 
not  give  him  the  right  to  take  advantage  of  the  limitations  as  to 
the  time  of  bringing  actions  in  sea  172  (2);  Shativell  v.  Hall,  12 
L.J.,  Ex.,  74  ;  10  M.  &  W.,  523.  Callinan  v.  Railway  Commis- 
sioners of  New  South  Wales,  (1901)  1  S.R.  (N.S.W.),  89,  which 
was  relied  upon  by  the  respondent  in  the  Court  below,  is  not  in 
point.  In  that  case  the  defendants  were  doing  something  under 
the  Railway  Act,  and  an  action  was  brought  against  them  for 
doing  it  negligentl3\  It*  sub-sec  (2)  is  construed  as  extending  to 
all  actions,  in  the  same  way  as  the  provisions  as  to  notice  in  the 
Railway  Act,  sub-sec.  (1)  must  receive  an  equally  extended  con- 
struction, and  there  would  be  no  right  of  action  at  all,  even  for 
excess. 

The  word  "  Court "  in  sec.  172  (3)  means  the  Court  in  which 
the  action  is  brought.  The  defendants  should  have  gone  to  the 
Supreme  Court  in  its  common  law  jurisdiction  to  obtain  a  stay  of 
proceedings. 

[Griffith,  C.J. — If  sec.  172  (3)  gives  nothing  more  than  the 
ordinary  power  of  the  Supreme  Court  to  stay  its  own  proceedings, 
there  is  no  necessity  for  it  at  all.  We  should  like  to  hear  you  on 
that  point.] 

The  section  provides  that  the  action  must  be  brought  before 
the  expiration  of  three  months,  and  that  if  the  defendants  have 
acted  with  reasonable  care  and  good  faith  in  carrying  out  the 
provisions  of  the  Act  no  action  will  lie.     These  are  statutorj' 
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requirements,  and  therefore  could  not  have  been  taken  advantage  ^'  C-  ^'  '^• 
of  as  grounds  for  staying  proceedings  at  common  law.  , [^ 

McLacohlix 
Watt  followed.     The  common  law  power  of  the  committee  of  p^gBE^'y  ^^p 
the  person  over  the  lunatic  is  limited,  and  he  must  obtain  an      Others. 
order  of  the  Court  giving  him  custody  of  the  person  in  order  to 
be  protected  m  forcibly  removing  him  ;  Lunacy  Rules  (N.S.W.), 
1900,  rr.  44  et  seq. ;  Pitt  Lewis  on  Lunacy,  p.  91 ;  Addison  on 
Torts,  6th  ed.,  p.  162  ;  Prodgers  v.  Phrazier,  1  Vern.,  9  ;  2  Ch.  Ca., 
70 :  Tn  re  McDermott,  3  Dr.  &  War.,  480.     Even  if  the  committee 
has  power  over  the  person  of  the  lunatic,  the  Act  gives  no  pro-  • 
tection  to  him  or  those  acting  under  his  authority,  except  when 
carrying  out  the  provisions  of  the  Act ;  Carpue  v.  London  and 
Brighton  Raihvay  Co.,  5  Q.B.,  747  ;  Palmer  v.  Grand  Junction 
Railway  Co.,  8  L.J.,  Ex.,  129 ;  4  M.  &.  W.,  749 ;  Mercer  v.  Gooch, 
15  L.T,  219 ;  Doust  v.  Slater,  38  L.J.,  Q.B.,  159  ;  10  B.  &  S.,  400. 

Sir  Julian  Salomons,  K.C.  (with  liim,  C.  B.  Stephens),  for  the 
respondents.  The  Judge  in  Lunacy  had  power  to  make  the 
order.  The  word  "  Court  "  in  sec.  172  means  "  Supreme  Court, 
in  its  lunacy  jurisdiction."  The  power  given  by  that  section  is 
in  addition  to  the  inherent  power  of  the  Supreme  Court  to  stay 
its  own  proceedings.  Absolute  discretion  is  vested  in  the  Judge 
in  Lunacy.  It  is  immaterial  that  the  plaintiff  could  have  replied 
excess  or  new-assigned  to  the  defendant's  pleas  of  justification. 
If  that  were  to  bar  the  exercise  of  the  Court's  discretion,  its 
jurisdiction  might  be  ousted  in  every  case.  If  the  Court  exercises 
its  discretion  wrongly,  or  makes  a  wrong  order,  the  Court  of 
appeal  will  reverse  it,  not  because  it  was  made  without  juris- 
diction, but  because  it  was  wrong.  The  Judge  was  satisfied  on 
the  evidence  that  the  defendants  had  acted  bond  fide,  with 
reasonable  care,  and  without  unnecessary  violence.  If  he  was 
not  clearly  wrong,  this  Court,  on  grounds  of  public  policy,  will* 
not  go  into  the  question  of  merits,  merely  because  the  plaintiff 
says  that,  if  allowed  to  go  to  a  jury,  he  could  prove  excess,  or 
malice;  Munster  v.  Lamb,  11  Q.B.D.,  588,  at  pp.  591,  607.  If  the 
action  had  gone  to  trial,  the  plaintiff  must  have  been  nonsuited. 
The  Judge  would  have  been  wrong  if  he  had  refused  to  stay 
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H.  0.  or  A.  proceedings ;  Castro  v.  Murray,  L.R.  10  Ex.,  213 ;  Dawkim  v. 

J^       Prince  Edmond  of  Saxe-Weimar,  1  Q.B.D.,  499. 
McLaughlin      [GRIFFITH,  C.J.— In  the  latter  case  the  Court  stayed  proceed- 
FosBKRY  AND  ^^S^  bccause  they  held  that,  even  if  everything  that  the  plaintiff 
Others,      alleged  was  true,  no  action  would  lie.] 

Even  if  the  Judge  could  not  stay  proceedings  absolutely  under 
sec.  172,  the  Supreme  Court  had  power  at  common  law  to  do  so 
at  its  discretion.  Tlie  Lunacy  Act  might  be  disregarded  altogether, 
and  the  application  reheard  by  this  Court  on  this  appeal.  On  the 
evidence  before  it  the  Court  would  be  justified  in  granting  a  stay 
of  proceedings  now.  Apart  from  the  Act  altogether,  the  plaintiff 
could  never  obtain  a  verdict  in  the  circumstances  of  this  case. 
There  was  no  evidence  of  violence  having  been  used  by  the 
defendants. 

[Griffith,  C.J. — We  cannot  see  any  evidence  of  violence  to  go 
to  a  jury.] 

The  defendants  were  absolutely  protected  when  acting  under 
the  order  of  the  committee,  just  as  they  would  have  been  in  acting 
under  an  order  made  by  the  Judge.  The  committee  had  power 
to  make  the  order,  although  the  Court  had  made  no  order 
expressly  giving  her  the  custody  of  the  lunatic  ;  Wood  Renton  on 
Larmcy,  (1896  ed.),  pp.  345,  692.  In  Fletcher  v.  Fletcher  (supra), 
no  order  had  been  made  by  a  duly  appointed  committee,  and  the 
defendant  sought  to  justify  under  a  section  which  protected 
persons  of  certain  classes,  to  which  he  did  not  belong.  If  his  plea 
had  alleged  that  plaintiff  was  in  fact  a  lunatic,  it  would  have  been 
a  good  defence  at  common  law.  It  was  held  bad  because  it  did 
not  contain  that  allegation. 

The  limitation  of  the  time  for  bringing  the  action  to  three 
months,  sec.  172  (2),  applies.  The  provision  is  analogous  to 
sections  in  other  Acts  providing  that  notice  of  action  should  be 
given.  All  the  cases  on  that  point  are  in  the  respondents'  favor. 
The  acts  complained  of  by  the  plaintiff  were  done  under  the  Act, 
within  the  meaning  of  sec.  172.  The  committee  is  appointed 
under  the  Act  (sec.  102),  and  though,  when  appointed,  he  has 
powers  which  are  defined  by  the  common  law,  he  would  never 
have  been  entitled  to  exercise  them  but  for  the  appointment 
under  the  Act. 
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FGriffith,  C.J. — It  may  be  that  at  common  law  the  committee   H-  ^-  ^^  ^• 
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has  power  to  put  the  lunatic  under  restraint,  wherever  he  pleases,        ^^* 
in  case  of  necessity.     By  the  Act  he  is  authorized  to  place  the  McLauohun 
lunatic  in  a  licensed  house.     Is  not  that  only  naming  a  place  in  fqjjbeby  and 
regard  to  which  the  committee  may  exercise  his  common  law  and      Others. 
other  powers  ?] 

The  appointment  necessarily  implies  the  giving  of  the  power 
to  take  and  convey  the  lunatic,  and  therefore  the  exercise  of  that 
power  is  a  thing  done  under  the  Act.  In  this  case  the  order  was 
directed  to  the  keeper  of  a  house  licensed  under  the  Act,  Sees. 
16  and  171  provide  that  the  committee's  order  shall  be  sufficient 
authority  and  justification  for  the  reception  of  the  lunatic  into 
the  house.  The  reception  is  therefore  a  thing  done  under  the  Act, 
and  the  reception  implies  the  taking  and  conveying  of  the  lunatic 
to  the  house.  The  intention  of  the  legislature  to  include  the 
taking  and  conveying  in  the  authority  to  receive  is  shown  by  the 
language  of  Schedule  III.  of  the  Act,  read  in  connection  with  sec. 
6,  which  gives  power  to  justices  to  order  the  removal  of  an  insane 
person,  to  be  received  into  a  licensed  house. 

The  lunatic  is  wholly  under  the  charge  of  the  committee.  Even 
if  the  committee  had  no  power  to  authorize  the  defendants  to 
carry  away  the  lunatic,  she  had  power  to  make  the  order  in 
question,  which  was  directed  to  the  keeper  of  a  licensed  house, 
and  authorized  him  to  receive  the  lunatic.  Under  the  Act  that 
order  was  necessary.  If  the  defendants  were  mistaken  in  think- 
ing that  the  order  gave  them  power  to  convey  the  plaintiflf  to  the 
house,  they  nevertheless  purported  to  be  carrying  out  the  pro- 
visions of  the  Act  in  acting  upon  the  order,  and  therefore  were 
protected  under  sec.  172. 

Latrib  in  reply.  This  Court  will  not  dismiss  the  appeal  on  the 
ground  that  the  Supreme  Court  might  have  stayed  proceedings 
at  common  law,  if  it  had  been  asked  to  do  so.  If  such  an  appli- 
cation had  been  made,  the  appellant  would  have  been  able  to  meet 
it.  Different  considerations  would  have  arisen,  and  other  affidavits 
could  have  been  filed,  if  necessar}^  This  Court  should  not  con- 
sider what  might  have  happened  if  a  different  ground  had  been 
taken  in   the   first   instance.     There  was  nothing  to  lead  the 
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H.  C.  OF  A.  appellant  to  suppose  that  the  respondent  relied  on  anything  but 

,^\       sec.  172.     The  ordinary  course  at  common  law  is  to  go  to  the 

McLaughlin  Court  in  which  the  proceedings  are  pending.     It  is  improbable 

FosBERY  AND  ^^^^  ^^®  Suprcme  Court  would  have  stayed  proceedings  when 

Others,      there  was  such  conflicting  evidence  before  it. 

The  police  were  not  acting  in  any  public  capacity  in  removing 
the  appellant.  They  were  merely  assisting  the  committee,  and 
are  in  no  stronger  position  than  civilians  would  be,  if  doing  the 
same  thing.  If  they  made  a  mistake  in  supposing  that  the  com- 
mittee could  legally  authorize  them  to  do  what  they  did,  they  are 
not  protected  ;  Grijith  v.  Taylor,  2  C.P.D.,  194,  at  p.  201. 

The  provision  for  appointment  in  sec.  102  does  not  impk  that 
the  committee's  powers  are  thereby  conferred.  It  merely  estab- 
lishes a  new  method  of  procedure  in  substitution  for  the  old  form 
of  inquiry,  de  luTiatico  inquirendo. 

Cur.  adv.  vxdt. 

« 
On  30th  June  the  Court  expressed  a  wish,  before  delivering 

judgment,  to  hear  argument  by  one  counsel  on  each  side,  on  the 

question  whether,  if  the  order  of  the  Chief  Judge  in  Equity  was 

wrongly  made  under  the  Litnacy  Act,  it  could  and  ought  to  have 

been  made  by  the  Supreme  Court  in  its  common  law  jurisdiction. 

On  25th  August,  on  the  matter   being  again   called,  Griffith 

C.J.,  referred  counsel  to  the  cases  :  Re  Davidson,  20  L. J.,  Ch.,  644 : 

In  re  Pearson,  5  Ch.  D.,  982 ;  In  re  Gwrrie,  10   Ch.  D.,  93 : 

Metropolitan  Bank  v.  Pooley,  10  App.  Cas.,  210;  Laivrance  v. 

Lord  Noi^reys,  15  App.  Cas.,  210  ;  and  the  argument  was  further 

adjourned  to  7th  Sept.,  1904. 

7th  September.  Sir  Julian  Salomons,  K.C.,  for  the  respondents.  If  the  Court 
should  be  of  opinion  that  the  action  ought  to  have  been  stayed  at 
common  law,  they  should  not  allow  the  appeal  merely  because 
the  original  application  was  made  in  the  wrong  form.  The  pro- 
ceedings could  have  been  amended  by  the  Full  Court,  and  dealt 
with  as  a  common  law  application.  He  referred  to  Afetivpolitan 
Bank  v.  Pooley  (supra);  Haggard  v.  Pelicier  Frhres,  (1892)  A.C. 
61 ;  Cftatterton  v.  Secretary  of  State  for  India,  (1895)  2  Q.B.,  189; 
Willis  v.  Earl  Beauchainp,  11  P.D.,  59  ;  In  re  Carrie  (supra). 
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LaTjfhb,  for  the  appellant.     The  objection  to  the  amendment   H.  C.  of  A. 
suggested  was  not  a  mere  technicality,  but  one  of  substance.     It       v__l. 
would  be  altogether  contrary  to  the  practice  of  the  Supreme  McLaughlin 
Court  to  make  such  an  amendment.     Proceedings  in  the  Lunacy  j-osbery  and 
jurisdiction  cannot  be  converted,  by  amendment,  into  proceedings      Others. 
at  common  law.     The  appellant  was  not  prepared  to  meet  the 
contention  that  the  action  was  frivolous  and  vexatious,  at  the 
hearing  in  the  Court  below.     It  was  sufficient  for  him  to  answer 
the  application,  as  one  made  under  sec.  172  of  the  Act.     On  that 
application  the  appellant  should  have  succeeded  as  a  matter  of 
law,  and  consequently  there  was  no  necessity  to  go  exhaustively 
into  the  facts  in  connection  with  the  actual  seizure  and  removal. 
If  the  Judge  in  the  first  instance  would  have  been  right  in  dis- 
missing the  application  on  the  point  of  law,  the  Court  of  appeal 
cannot  say  that  he  ought  to  have  made  an  order  granting  it. 
[He  cited  In  re  Otto's  Kopje  Diamond  Mines  Ltd.,  (1893)  1  Ch., 
618;  JSipgrave   v.   Case,  28   Ch.   D.,  356;  Raleigh  v.  Goschen, 
(1898)  1  Ch.,  73 ;  Cropper  v.  Smith,  26  Ch.  D.,  700 ;  i.  C  &  D. 
Railway  Co.  v.  S.  E.  Railway  Co.,  40  Ch.  D.,  100  ;  Garden  Oully 
Quartz  Mining   Co.   v.   McLister,  1  App.  Cas.,  39 ;  Mittens   v. 
Forviany    58    L.J.Q.B.,    40  ;    Attorney-General    of   Duchy    of 
Lancaster  v.  i.  c&  N.  W.  Railway  Co.,  (1892)  3  Ch.,  274.] 

Even  if  the  Court  holds  that  it  can  now  make  an  order  staying 
proceedings,  and  dismiss  the  appeal,  the  appellant  should  not  be 
compelled  to  pay  the  costs,  because  they  have  been  caused  by  the 
respondent's  mistake  ;  Snow,  Barney  and  Stringer,  Ann.  Prac, 
(1894)  p.  352. 

[Griffith,  C.J.,  referred  to  Board  of  Oiphans  v.  Kraegelius,  9 
Moo.  P.C,  441.] 

Cur,  adv.  vult. 

The  following  judgments  were  read  : — 

Griffith,  C.J.  This  is  an  appeal  from  a  decision  of  the  Full  »th  September. 
Court,  described  as  sitting  in  its  Lunacy  jurisdiction,  affirming  an 
order  oi  A.  H.  Simpson,  J.,  the  Chief  Judge  in  Equity,  staying 
proceedings  in  an  action  for  assault  and  false  imprisonment  and 
trespass  to  a  house,  brought  by  the  appellant  against  the  respon- 
dents in  the  Supreme  Court.     The  events  which  led  up  to  the 
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H.  C.  OF  A.  order  may  be  shortly  stated  as  follows :  [the  learned  Chief  Justice 

stated  the  facts  of  the  ease,  and  continued]  : — 
McLaughlin  The  term  "  Court,"  as  defined  by  sec  3  of  the  Act,  means  the 
FosBEEY  AND  ^^P^^^^®  Court  in  its  Lunacy  jurisdiction.  And,  although  the 
Others,  title  of  the  Act  is  "  An  Act  to  consolidate  the  law  respecting  the 
insane,"  and  the  Act  purports  to  be  a  consolidation  Act  only,  we 
think  there  is  nothing  in  the  context  of  sec.  172  to  exclude  this 
interpretation,  notwithstanding  that  the  effect  is,  in  this  respect, 
to  alter  the  previous  law,  under  which  an  application  to  stay  was 
required  to  be  made  to  the  Court  in  which  the  action  was  pending. 
At  the  hearing  of  the  summons  it  was  objected  for  the  appellant 
that  his  apprehension  and  conveyance  to  a  private  haspital  for 
the  insane  were  not  acts  done  for  the  purpose  of  carrying  out  any 
of  the  provisions  of  the  Lunacy  Act  within  the  meaning  of  the 
section,  although  his  reception  there  might  be  such  an  act ;  that 
the  defendants'  justification,  if  any,  for  the  apprehension  must  be  at 
common  law,  and  that  the  section  had,  therefore,  no  application  to 
the  case  so  far  as  regards  the  apprehension.  The  argument  for  the 
respondents  was  based  on  sec.  16  of  the  Act,  which  provides  that 
when  a  person  has  been  found  insane  by  any  proceedings  in  the 
Court,  an  order  signed  by  a  Judge,  or  by  the  committee  appointed 
by  the  Court,  and  having  thereto  annexed  an  oflice  copy  of  the 
order  appointing  such  committee,  shall  be  sufficient  authority  for 
the  reception  of  such  person  into  a  hospital  for  the  insane,  or 
licensed  house  {i.e.,  private  hospital  for  the  insane),  without  any 
further  order  or  medical  certificate.  It  was  contended  that,  since 
the  reception  of  the  appellant  into  Dr.  Vause's  hospital  was 
authorized  by  the  Act,  his  apprehension  for  the  purpose  of  con- 
veying him  there  was  an  act  done  for  the  purpose  of  carrying  out 
the  provisions  of  the  Act,  viz.,  the  provisions  authorizing  his 
reception.  This  view  commended  itself  to  the  learned  Chief 
Judge  and  to  the  Full  Court  on  appeal.  The  learned  Judge  of 
first  instance  said  in  the  course  of  his  judgment : — "  Sec.  16  does 
not  in  terms  provide  for  taking  an  insane  person  to  a  hospital  or  a 
licensed  house,  but  such  power  is,  in  my  opinion,  necessarily 
implied  from  the  provisions  which  authorize  his  reception  into 
such  institution  and  his  detention  there  and  his  recapture  if  he 
escapes."     On  the  same  point,  Pring,  J.,  said  : — "  We  must  not 
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suppose  that  the  legislature,  in  authorizing  an  action  of  that  kind,  H-  ^-  ®'  ^* 
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would  do  so  without  giving  the  necessary  authority  for  carrying       v_^_, 
it  into  execution."     I  pause  for  a  moment  to  remark  that,  while  McLaughlin 
it  is  clear  that  sec.  16  recognizes  the  existence  of  some  authority  j-osbbry  and 
vested  in  the  committee  of  the  person  of  a  lunatic  as  to  the  dis-      Others. 
position  of  his  person,  the  recognition  of  an  existing  authority  is 
not  the  same  thing  as  the  creation  of  a  new  authority  by  impli- 
cation ;  and  that,  in  the  interpretation  of  a  Statute  affecting  per- 
sonal liberty,  supposition  as  to  the  intention  of  the  legislature  has 
no  pl€tce.     The  function  of  the  Court  is  limited  to  interpreting 
and  giving  effect  to  its  will  as  expressed  in  the  Statute. 

The  question  for  determination  under  sec.  172  is  not  whether 
the  committee  had  authority  to  deprive  the  lunatic  of  his  liberty, 
but  whether  such  deprivation  is  an  act  done  for  the  purpose  of 
carrying  out  the  provisions  of  the  Act.  The  distinction  is 
important,  inasmuch  as  the  limitation  of  three  months  is  absolute, 
in  cases  to  which  the  section  applies,  and  it  does  not  necessarily 
follow  that  acts  done  by  a  committee  under  his  common  law  powers 
are  done  for  that  purpose. 

The  application  to  stay  was  made  before  plea,  so  that  the 
respondents  were  not  called  upon  to  state  their  defence  with  legal 
precision.  It  will,  however,  we  think,  ffiwsilitate  a  clear  under- 
standing of  the  real  point  in  issue  if  the  defence  is  stated  in  the 
form  of  a  plea.  So  stated,  it  would  run  to  the  following  effect : — 
"  The  defendants  say  that  before  the  time  &c.  the  plaintiff  had 
been  duly  declared  by  this  Court  in  its  lunacy  jurisdiction  to  be  of 
unsound  mind  and  incapable  of  managing  his  affairs,  and  one  A. 
A.  McLaughlin  had  been  duly  appointed  to  be  the  committee  of 
his  person ;  and  the  said  A.  A.  McLaughlin  had  as  such  committee 
signed  an  order  whereby  she  directed  that  the  plaintiff  should  be 
received  into  a  house  duly  licensed  for  the  reception  of  insane 
patients :  And  thereupon  the  defendants  [at  the  request  and  by 
the  direction  of  the  said  A.  A.  McLaughlin  and  in  her  presence] 
and  having  with  them  the  said  order  and  an  ofBce  copy  &c.,  took 
the  plaintiff  into  custody  and  conveyed  him  to  the  said  licensed 
house,  using  no  more  force  than  was  necessary  in  that  behalf, 
which  are  the  alleged  trespasses."  I  have  placed  in  brackets  the 
words  "  at  the  request  and  by  the  direction  &c."     It  will  be  seen 
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H.  C.  OF  A.  that,  if  the  view  taken  by  the  Supreme  Court  of  sec.  16  is  the 
correct  one,  the  plea  would  be  good  withoyt  these  words,  for  (as 
McLauohux  was  rightly  said  by  Pring,  J.),  if  an  act  is  done  in  pursuance  of 
FojSBERY  AND  ^''^^'^o^^ty  coufciTed  by  a  Statute,  it  needs  no  further  justification 
Others,      than  the  Statute.     If,  on  the  other  hand,  the  plea  without  these 
words  would  be  a  bad  plea,  it  is  plain  that  the  justification  for 
the  respondent's  acts  must  be  found  in  the  authority  of  the  com- 
mittee.    We  proceed  to  consider  the  matter  from  the  point  of 
view  of  a  plea  omitting  these  words,  and  will  afterwards  consider 
whether  acts  done  by  or  by  authority  of  the  committee  of  the 
person  are,  by  reason  merely  that  they  are  so  done,  acts  done  for 
the  purpose  of  carrying  out  the  provisions  of  the  Act  within  the 
meaning  of  sec.  172.     Before  referring  to  the  decided  cases,  which 
appear  to  us  to  be  conclusive  on  both  points,  it  will  be  convenient 
to  refer  to  the  several  sections  of  the  Act  bearing  on  the  matter. 
The  Act  is  divided  into  Parts.     Part  I.  deals  with  the  proceedings 
by  which  persons  of  unsound  mind  may  be  placed  under  restraint, 
and  contains  careful  provisions  for  the  protection  of  the  liberty 
of  persons  suspected  of  insanity,  as  well  as  for  the  protection  of 
the  public  against  them.     Sec.  4  authorizes  a  justice,  upon  infor- 
mation on  oath  that  a  person  deemed  {i.e,  supposed)  to  be  insane 
is  without  sufficient  means  of  support,  or  is  wandering  at  large, 
or  has  been  discovered  under  circumstances  that  denote  a  purpose 
of  committing  some  offence,  to  issue  an  order  under  his  hand 
requiring  a  constable  to  apprehend  such  person  and  bring  him 
before  two  justices.     It  also  authorizes  a  constable  without  order 
to  apprehend  a  person  found  under  similar  circumstances.     Sec. 

5  imposes  certain  duties  upon  constables  and  justices  with  respect 
to  persons  supposed  to  be  insane  and  not  properly  treated.     Sec. 

6  prescribes  the  duties  of  the  justices  before  whom  a  pei-son  is 
brought  under  the  previous  provisions,  and  authorizes  them,  if 
satisfied  of  the  insanity  and  of  the  existence  of  some  one  of  several 
enumerated  conditions,  by  order  under  their  hands  in  a  prescribed 
form  and  accompanied  by  prescribed  particulars,  "  to  direct  him 
to  be  received  into  some  hospital  for  the  insane  or  licensed  house 
to  be  named  in  the  order,"  and  goes  on  to  say  that  the  person  in 
question  "  shall  be  forthwith  conveyed  to,"  and  upon  production 
of  the  order  and  particulars  and  of  two  medical  certificates  (which 
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AND 
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must  have  been  before  the  justices),  "  shall  be  received  into,  and  H-  C-  ^^  ^' 
detained  in,  such  hospital  or  licensed  house  accordingly."  In  ^_* 
urgent  cases  the  justices  may  act  provisionally  upon  one  certificate  MoLadghlin 
only.  Sec.  7  allows  persons  brought  before  justices  under  the  Act  pogBgRY 
to  be  remanded  to  a  reception  house  or  private  hospital.  Sec.  9  Othebs. 
provides  that  "  any  person  may  be  received  and  detained  as  a 
patient  in  a  hospital  for  the  insane  or  a  licensed  house  on  the 
authority  of  a  request  under  the  hand  of  some  person  "  in  the 
prescribed  form  duly  attached,  and  accompanied  by  a  statement 
of  particulars  and  two  medical  certificates,  as  to  which  detailed 
directions  are  given  (sees.  9,  10,  11,  12,  13),  all  having  for  their 
apparent  object  the  prevention  of  any  undue  interference  with 
personal  liberty.  It  is  important  to  observe  that  section  9  con- 
tains no  provision  as  to  the  apprehension  or  removal  of  the 
supposed  lunatic.  Sec.  14  limits  the  duration  of  a  justice's  order 
for  reception  to  21  days  after  the  date  of  the  latest  of  the  medical 
certificates.  Sec.  15  provides  for  the  amendment  of  errors  in 
orders,  requests,  medical  certificates  or  other  documents.  Sec.  16, 
already  quoted,  provides  that  an  order  signed  by  a  Judge  or  by 
the  committee  appointed  by  the  Court  with  an  office  copy  of  the 
oi-der  appointing  him  annexed  "  shall  be  sufficient  authority  for 
the  reception  of  such  person  into  any  hospital  for  the  insane  or 
licensed  house  without  any  further  order  or  any  such  medical 
certificate  as  hereinbefore  mentioned."  This  section,  like  sec.  9, 
contains  no  provisions  as  to  the  apprehension  of  the  patient  or 
his  removal  to  a  hospital  or  licensed  house.  Sec.  17  makes  it  a 
misdemeanour  to  receive  any  person  into  a  hospital  for  the  insane, 
reception  house,  or  licensed  house,  or  other  appointed  place, 
"  without  such  order  statement  and  medical  certificate  or  other 
proper  authority  as  in  such  cases  is  required  under  the  provisions 
of  this  Act."  Sec.  18  authorizes  the  retaking  of  escaped  patients, 
and  their  conveyance,  reception  and  detention  in  the  place  from 
which  they  have  escaped. 

Part  II.  deals  with  hospitals  for  the  insane.  Part  III.  deals 
with  licensed  houses  for  the  reception  of  the  insane,  and  contains 
elaborate  provisions  against  abuse  of  the  powers  of  restraint  of 
liberty  conferred  on  the  keepers.  Part  IV.  (sees.  52-58)  deals 
with  reception  houses  for  the  temporary  treatment  of  the  insane. 
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H.  C.  OF  A.  Sec.  56  provides  that  any  justice  may  by  order  under  his  hand 
\       direct  the  temporary  reception  into  a  reception  house  of  a  person 

MoLauohlin  for  whose  reception  into  a  hospital  for  the  insane  or  Hcensod 

FosBBRY  AND  ^^^^^  ^^^  neccssarj  authority  is  in  existence. 
Others.  It  will  be  seen  that  the  only  express  provisions  with  regard  to 

the  apprehension  and  forcible  removal  of  persons  suppased  to  be 
insane  are  those  contained  in  sees.  4,  5  and  6.  Sees.  9  and  16  are 
addressed  to  a  different  branch  of  the  subject,  namely  the  condi- 
tions on  which  patients  may  be  admitted  to  places  approved  and 
appointed  for  their  detention,  but  are  silent  as  to  the  conditions 
under  which  they  may  be  forcibly  apprehended  and  removed. 
They  are  both  framed  on  the  same  lines,  and  afford  protection  to 
the  superintendent  of  the  hospital  or  licensed  hoiLse ;  but,  in  our 
opinion,  they  do  not  of  themselves  afford  any  protection  to  a 
person  who  takes  advantage  of  them  for  the  purpose  of  procuring 
the  detention  of  a  supposed  lunatic,  any  more  than  a  warrant 
authorizing  the  keeper  of  a  prison  to  receive  and  detain  a  named 
person  would  afford  any  authority  to  a  stranger  to  apprehend 
that  person  and  convey  him  to  the  prison.  Fletcher  v.  FUtcliei* 
(1  E.  &.  E,  420 ;  28  L.J.,  Q.B.,  134),  was  a  case  in  which  the 
defendant  had  taken  advantage  of  the  provisions  of  the  Act  Si:  9 
Vict.  c.  100,  sec.  46,  with  respect  to  the  plaintifl*,  who  was  his 
nephew.  That  sec.  was  to  the  same  effect  as  sec.  9  of  the  Act 
now  under  consideration,  and  provided  that  no  person  should  be 
received  into  a  licensed  house  without  an  order  under  the  hand  of 
some  person  in  the  prescribed  form,  nor  without  two  medical 
certificates.  The  plaintiff  having  brought  an  action  for  assault 
and  false  imprisonment,  the  defendant  pleaded  that  two  medical 
certificates  had  been  duly  given  under  the  Statute,  and  that  he 
honestly  believed  that  they  were  true,  and  that  the  plaintiff  was 
of  unsound  mind,  and  unfit  to  be  at  large,  and  that  it  was  necessarj* 
that  he  should  be  confined.  The  Act  contained  an  express  pro- 
vision (sec.  99)  protecting  the  keepers  of  licensed  houses  who  acted 
on  the  faith  of  an  order  and  certificates.  The  plea  was  held  bad. 
Wightman,  J.,  said,  (as  reported  in  the  Law  Journal) : — "  The 
plea  has  been  framed  as  if  it  had  been  thought  that  the  enactment 
extended  protection  to  the  person,  other  than  the  medical  man, 
who  orders  the  taking  up  of  his  relative  or  friend  as  a  lunatic,  but 
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the  appointment  of  a  committee  of  the  person  being  added  as  an  H.  C.  or  A. 
incidental  consequence  of  the  declaration.  The  Act  is  silent  as  to  ^^' 
the  powers  of  the  committee  when  appointed,  which  must,  there-  McLaughlin 
fore,  whether  the  power  of  appointment  is  regarded  as  conferred  fosbery 
by  the  Constitution  of  the  Supreme  Court  or  by  sec.  102,  be  found  Others. 
in  and  governed  by  the  common  law  relating  to  committees.  Can 
then  an  act  done  by  the  authority  of  the  committee  be  considered 
as  an  act  done  in  pursuance  of  the  Statute  ?  The  rules  applicable 
for  answering  this  question  are  well  settled.  In  Edge  v.  Parker, 
8  B.  &  C,  697,  the  question  was  whether  the  entry  of  assignees  in 
bankruptcy  into  the  plaintiffs  premises  to  seize  goods  the  property 
of  the  bankrupt  was  an  act  done  in  pursuance  of  the  Bankr^iptcy 
Act,  6  Geo.  IV.  c.  16,  under  which  they  were  appointed.  Actions 
"  for  anything  done  in  pursuance  of  the  Act "  were  required  to  be 
brought  within  three  months  after  the  act  committed,  and  the 
action  had  been  commenced  after  that  period.  Bayley,  J.,  deliver- 
ing the  considered  judgment  of  the  Court  of  King's  Bench,  said — 
"  The  right  construction  of  the  clause  appears  to  be  this  :  If  the 
assignee  does  an  act  directed  by  the  Statute,  but  does  it  erroneously, 
he  is  protected  ;  but  if  he  does  the  act  as  the  result  of  his  owner- 
ship of  that  which  was  the  bankrupt's  property,  and  not  by  the 
direction  of  the  Statute,  that  is  not  done  in  pursuance  of  the 
Statute,  and  he  is  responsible  for  it."  The  same  point  had  been 
previously  decided  by  the  Court  of  Common  Pleas  in  Carruthera 
V,  Payne,  5  Bing.,  270.  In  Shatwell  v.  Hail  (10  M.  &  W.,  523),  a 
local  Act  of  Parliament,  which  authorized  the  appointment  of 
constables,  had  provided  that  no  plaintiff  should  recover  in  any 
action  against  any  person  for  anything  done  in  pursuance  of  the 
Act  without  twenty-one  days'  notice  of  action  having  been  given. 
The  action  was  brought  without  the  prescribed  notice  against  two 
constables  appointed  under  the  Act  for  something  which  had  been 
done  by  them  as  constables,  but  not  in  the  execution  of  any  power 
conferred  by  the  Act  itself.  Lord  Ahinger,  C.B.,  delivering  the 
considered  judgment  of  the  Court  of  Exchequer,  said  (p.  526) : — 
"  Now  the  action  is  not  brought  for  anything  done  by  them 
directly  in  execution  of  any  of  the  powers  of  the  local  Act  of 
Parliament ;  but  it  was  said  that  it  was  brought  against  them  for 
something  which  they  did,  and  could  only  do,  by  the  authority  of 
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H.  0.  OF  A.  the  Act.     It  is  true  they  were  appointed  constables  by  virtue  of 

^ ^       the  Act* of  Parliament,  which  gives  them  all  the  authority  of 

MoLauohlin  constables ;  but  the  act  they  did  was  not  in  pursuance  of  the  Act 

FosBERY  AND  ^^  Parliament  at  all,  and  they  were  not  entitled  to  notice,  in 

Others,      respect  thereof,  any  more  than  any  other  constable  would  be." 

On  the  authority  of  these  cases,  we  are  bound  to  hold  that  acts 
done  by  the  committee,  or  by  the  authority  of  the  committee, 
are  not  necessarily  acts  done  for  the  purposes  of  carrying  out  the 
provisions  of  the  Statute  within  the  meaning  of  sec.  1 72.  It  is 
quite  immaterial  that  the  respondents  may  have  thought  them- 
selves to  be  so  acting.  For  the  test  in  such  cases  is  not  whether 
the  defendant  thought  that  there  was  a  law  and  that  he  was 
acting  in  pursuance  of  it,  but  whether  he  honestly  believed  in  the 
existence  of  a  state  of  facts  which,  if  it  had  existed,  would  have 
afforded  a  justification  under  some  law;  Robei'ts  v.  Orchard,  2 
H.  &  C,  769 ;  33  L.J.,  Ex.,  65.  In  Cook  v.  LeovXird,  (6  B.  &  C, 
351),  Bayley,  J.,  stated  the  rule  thus :  "  These  causes  fall  within  the 
general  rule  applicable  to  this  subject,  viz.,  that,  when  an  Act  of 
Parliament  requires  notice  before  action  brought  in  respect  of 
anything  done  m  pursuance  or  in  execution  of  its  provisions,  these 
latter  words  are  not  confined  to  acts  done  strictly  in  pursuance  of 
the  Act  of  Parliament,  but  extend  to  all  acts  done  bond  fide  which 
may  reasonably  be  supposed  to  be  done  in  pursuance  of  the  Act 
But  when  there  is  no  colour  for  supposing  that  the  act  done  is 
authorized,  then  notice  of  action  is  not  necessary." 

If  the  intention  of  the  committee,  at  the  moment  of  directing 
the  apprehension,  to  take  advantage  of  the  provisions  of  sec.  16 
were  to  be  held  to  constitute  the  act  of  apprehension  an  act  done 
for  the  purposes  of  carrying  out  the  provisions  of  the  Statute, 
singular  consequences  would  follow.  The  protection  of  sec.  172 
would  or  would  not  attach  according  to  the  state  of  mind  of  the 
committee,  which  might  vary  from  time  to  time.  A  forcible  deten- 
tion, if  confinement  in  a  licensed  house  were  not  then  contemplated, 
would  not  be  within  the  section.  If,  however,  during  the  detention 
the  committee  thought  it  desirable  to  direct  such  a  confinement, 
the  character  of  the  detention  would  thereupon  be  changed,  as  it 
might  be  again  changed  if,  before  the  lunatic's  arrival  at  the  place 
of  confinement,  the  committee  should  no  longer  think  it  necessary 
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to  confine  him.     A  construction  which  would  make  the  quality  of  H-  ^'  ®'  '^• 
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the  act  of  apprehension  vary  according  to  the  secret  and  perhaps       ^_" 
fluctuating  intention  of  the  committee  is  so  improbable  that  we  McLaughlin 
do  not  think  we  ought  to  adopt  it.  Fosbkry  and 

On  the  other  hand  it  is  contended  that,  conceding  that  the  Others. 
apprehension  and  detention  of  a  lunatic  by  the  committee  of  his 
person  cannot  be  regarded  as  matters  falling  within  the  term 
*'  provisions  of  the  Act,"  yet  one  of  such  provisions  is  the  creation 
of  places  in  which  he  may  be  detained  when  so  apprehended,  that 
when  the  committee  has  determined  to  take  advantage  of  that 
provision,  the  apprehension  of  the  lunatic  and  his  conveyance  to 
the  private  hospital,  against  his  will  if  need  be,  are  necessary 
incidents  of  giving  effect  to  such  determination,  and  that  the 
apprehension  and  conveyance,  being  acts  done  for  the  purpose  of 
taking  advantage  of  a  permissory  provision  of  the  Act,  are  conse- 
quently acts  done  for  the  purpose  of  carrying  out  that  provision. 
In  this  view  the  persons  concerned  in  the  apprehension  and  con- 
veyance after  the  order  for  reception  has  been  signed  would  come 
within  the  protection  of  sec.  172.  We  are  quite  unable  to  accept 
this  view,  liaving  regard  to  the  authorities  already  referred  to,  and 
having  regard  also  to  the  absence  from  the  Lunacy  Act  of  positive 
provisions  such  as  those  contained  in  the  English  Statute,  and  to 
the  language  of  sec.  172  itself,  which  does  not  seem  apt  to  cover 
such  an  act  as  the  apprehension  of  a  lunatic  committed  to  the 
charge  of  a  Committee. 

So  far  the  Court  is  unanimous.  In  what  I  have  further  to  say 
I  am  expressing  the  opinion  of  my  brother  Barton  and  myself. 

Assuming  that  the  provisions  of  sec.  172  of  the  Lunacy  Act 
were  inapplicable  Cas  we  have  decided),  it  was  contended  for  the 
respondents  that  upon  the  facts  disclosed  in  the  affidavits  the 
action  is  one  which  ought  to  be  stayed  by  the  Court  in  the  exer- 
cise of  its  inherent  jurisdiction  to  stay  vexatious  actions.  The 
case  of  Metropolitan  Bank  v.  Pooley,  10  Ap.  Cas.,  210,  was  cited, 
in  wliich  the  House  of  Lords,  on  appeal  from  a  decision  of  the 
Court  of  Appeal  reversing  an  order  of  the  Queen  s  Bench  Division, 
stayed  proceedings  on  this  ground,  on  a  point  of  law  which  had 
not  been  taken  in  the  Courtis  below. 

On  the  other  hand  it  was  contended  that  the  High  Court  must 
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H.  C.  OF  A.   allow  the  appeal  on  the  ground  that  the  application  was  made  to 

^ *        the  Chief  Judge  in  Equity  in  the  exercise  of  the  jurisdiction  eon- 

Mc  Laugh  LIN  feiTed  by  the  Lunacy  Act,  and  that  the  appeal  to  the  Full  Court 
FosBERY  AND  ^^^^^  ^^  takcu  (as  it  is  in  form  expressed  to  be),  to  have  been  heard 
Others,  in  the  same  jurisdiction,  and  that  an  order  expressed  to  be  made 
in  one  jurisdiction  of  the  Court  cannot  be  supported  as  an  order 
made  in  another  jurisdiction,  although  it  might  properly  have 
been  made  in  the  latter.  In  our  judgment  this  argument  is 
founded  upon  a  misconception  of  the  word  "  jurisdiction  "  as  used 
in  the  Acts  relating  to  the  Supreme  Court.  The  Supreme  Court 
of  New  South  Wales  is  one  Court,  having  under  its  original  con- 
stitution all  the  powers  which  the  Courts  of  Chancery  and  the 
Common  Law  and  Ecclesiastical  Courts  had  in  England.  Even' 
Judge  of  the  Court  has  the  powers  and  authority  of  a  Judge  of 
the  Court,  and  his  powers  are  not  in  fact  or  in  law  impaired  if  he 
erroneously  attributes  the  source  of  any  particular  power  to  the 
wrong  Statute.  Otherwise  the  result  might  follow  that  a  Judge 
exercising  a  power  actually  vested  in  him  by  one  Statute  would 
be  liable  to  an  action  for  acting  without  jurisdiction,  if  by  a 
mistake  in  the  title  of  the  proceedings  it  appeared  that  his 
authority  was  derived  from  another  Statute.  In  any  view  of  the 
matter,  the  Full  Court  sits  as  the  Supreme  Court  of  New  South 
Wales,  and,  when  so  sitting,  has  all  the  powers  of  that  Court  con- 
ferred upon  it  by  the  Statutes  conferring  its  jurisdiction,  taken 
collectively.  If  by  the  Statute  law  of  New  South  Wales  it  were 
positively  enacted  that  an  order  of  the  Full  Court  within  its  juris- 
diction under  one  Statute  should  be  invalid  if  it  purported  to  be 
made  under  another  Statute,  this  Court  could  only  obey  the  law  as 
so  enacted,  whatever  surprise  one  might  feel  at  the  existence  of 
such  a  law.  But,  in  the  absence  of  such  an  enactment  we  think 
that  this  Court  in  dealing  with  appeals  from  the  Supreme  Court 
of  a  State  should  be  guided  by  the  doctrine  expressed  in  the  case 
of  The  Board  of  Orphans  v.  Kraegeliits,  9  Moo.  P.C.,  441,  at  p.  447. 
"Now  it  is  a  wholesome  province  of  this  Court  to  disregard  points 
of  mere  form  raised  upon  an  appeal  when  they  do  not  in  any 
manner  affect  the  substance  of  the  subject  in  controversy,  and 
have  not  in  any  respect  a  tendency  to  mislead  or  prejudice  the 
defendant  in  any  way."  The  objection  taken  in  that  case  was  to 
the  form  of  the  action. 


1C.L.R.]  OF    AUSTRALIA.  569 

H   C   OF  A. 

All  powers  of  the  Supreme  Court  of  New  South  Wales  are     *    '   , 
derived  from  Statute,  and,  in  one  sense,  there  are  as  many  juris-       w.,— ^ 
dictions  as  there  are  Statutes  conferring  jurisdiction.     But  in  McLaughlin 
another,  and  the  truer  sense,  the  jurisdiction  of  the  Court,  qud  Fosbery  and 

Court,  is  single,  and  an  order  of  the  Court  made  within  its  juris-        " 

diction,  in  the  sense  that  it  is  made  by  virtue  of  the  authority 
vested  in  the  Court  by  law,  cannot  be  impeached  merely  because 
the  formal  documents  describe  it  as  made  under  a  Statute  different 
from  that  which  actually  confers  the  authority.  If,  as  was 
formerly  the  case  in  England,  but  was  never  the  case  in  New 
South  Wales,  the  general  judicial  power  of  the  State  were  dis- 
tributed among  several  different  Coui-ts,  an  order  of  one  Court 
not  within  its  province  could  not  be  supported  by  showing  that 
it  could  have  been  made  by  another  Court.  But  this  argument 
is  not  applicable  to  a  single  Court  in  which  all  the  judicial 
power  of  the  State  is  vested. 

We  proceed  to  apply  these  principles  to  the  present  case.  The 
application  was  made  to  the  learned  Judge  of  first  instance  upon 
an  application  purporting  to  be  made  to  him  as  a  Judge  in  Equity 
under  the  jurisdiction  conferred  by  the  Lunacy  Act  If  he  had 
taken  the  same  view  of  the  law  as  we  do,  he  would  have  refused 
to  make  the  order  asked  for  in  the  exercise  of  that  jurisdiction. 
If  he  had  then  been  asked  to  make  an  order  to  the  same  effect 
under  the  general  jurisdiction  which  he  had  as  a  Judge  of  the 
Supreme  Court,  and  for  that  purpose  to  allow  an  amendment  of 
the  proceedings,  he  would  probably  have  refused  to  do  so.  Nor 
could  any  objection  have  been  taken  to  such  refusal  ?  Not,  how- 
ever, because  he  had  no  power  to  entertain  the  matter  in  the 
exercise  of  his  common  law  jurisdiction,  but  because,  according  to 
to  the  course  of  the  Court,  it  was  more  convenient  that  such  an 
application  should  be  made  to  another  Judge.  When  the  case 
came  before  the  Full  Court  a  similar  application  might  have  been 
made  to  them.  That  it  could  have  been  made  and  granted,  the 
cases  of  Be  Pearson ,  L.R.,  5  Ch.,  982,  and  Re  Currie,  L.R.,  10 
Ch.,  93,  afford  complete  authority.  In  those  cases  the  Lords  Jus- 
tices of  Appeal  did  not  merely  exercise  their  jurisdiction  under  a 
different  Statute,  but  exercised  a  jurisdiction  conferred  upon  them 
as  members  of  an  entirely  different  tribunal  from  that  in  which 
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H.  C.  OF  A.   the  original  application  was  made.     But  they  took  it  for  granted 
that,  having  vested  in  them  personally  the  jurisdiction  to  make  the 
McLaughlin  order  asked  for,  they  could  by  amendment  of  the  proceedings 
FoABBRT  AND  ^^^^'^^s^^r  thosc  proccediugs,  not  merely  to  a  different  branch  of  the 
Othbbs.      same  jurisdiction,  but  to  an  entirely  different  jurisdiction  also  vested 
in  them.      If  the  application  had  been  made  to  the  Full  Court,  it 
might  or  might  not  have  been  granted.     It  is  not  necessary  to 
consider  whether  if  it  had  been  refused  an  appeal  could  have  been 
brought  to  this  Court  ftom  their  refusal.     Such  an  application  was 
not,  in  fact,  made,  but  they  made  an  order  which,  in  our  view  of  the 
law,  although  it  could  not  be  made  under  the  Statute  brought  imder 
their  notice,  could  have  been  made  under  their  general  powers 
and  jurisdiction  if  the  evidence  warranted  such  an  order.     How, 
then,  ought  we  to  deal  with  the  case  ?     The  appeal  to  the  Full 
Court  was  brought  under  the  Equity  Act  (No.  24  of  1901),  bv 
which  it  is  provided  that  all  appeals  shall  be  by  way  of  reheanDg 
(sec.  82),  and  that  the  Full  Court  shall  have  all  the  powers  of 
amendment  of  the  Judge  (sec.  84  (1)  ),  and  have  power  to  make 
any  order  which  ought  to  have  been  made  (sec.  84  (4) ).    The 
same  Act  provides  that  no   proceeding  shall  be  invalidated  by 
any  formal  defect,  nor  by  any  irregularity,  unless  the  (Ilourt  is  of 
opinion  that  substantial  injustice  has  been  caused  by  such  defect 
or  irregularity,  and  that  such  injustice  cannot  be  remedied  by  any 
order  of  the  Court  (sec.  70). 

In  our  opinion  the  entitling  of  the  proceedings  in  this  matter 
"  In  Lunacy "  was  a  defect  or  irregularity,  and  the  Full  Court 
would  have  been,  if  not  bound  to  amend  it,  at  any  rate,  justified 
in  disregarding  it,  and  in  making  any  order  that  the  materials 
before  them  warranted.  The  only  question,  then,  is  whether  the 
amendment  could  be  made  without  doing  substantial  injustice. 
If  upon  an  application  for  amendment  the  Court  ought  to  have 
allowed  an  adjournment  for  tlie  purpose  of  adducing  additional 
evidence  on  the  part  of  the  appellant,  or  if  it  appears  that  any 
additional  relevant  evidence  could  be  adduced  by  him,  it  is  dear 
that  such  an  amendment  ought  not  to  have  been  allowed,  and, 
consequently,  that  we  ought  not  to  deal  with  the  case  on  the 
footing  of  its  having  been  made.  We  proceed  to  consider  the 
matter  from  this  point  of  view.     It  is  important  to  bear  in  mind 
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that  the  procedure,   by  summons   or  motion   upon   affidavit,  is   H.  C.  of  A. 

common  to  both  branches  of  the  jurisdiction.    One  of  the  grounds 

stated  in  the  summons  was  that  the  defendants,  in  apprehending  Mc  Lauohlin 

the  plaintiff,  acted  in  good  faith  and  with  reasonable  care.     In  p^jg^^^'y  and 

support  of  this  ground  the  evidence  was  addressed  to  showing     Othkks. 

that  the  plaintiff's  conduct  had  necessitated  the  use  of  a  certain 

amount   of  force,  and  that  no  more  had  been  used  than   w^as 

necessary.     In  answer,  the  plaintiff  adduced  evidence  as  to  the 

amount  of  force  used,  with  the  object  of  showing  that  it  was 

excessive.     It  was  assumed  on  both  sides   that  the  words   "in 

good  faith  and   with  reasonable  care  "  raised   the  question  of 

excessive  force.    The  plaintiff's  attention  was  therefore  drawn  to 

the  matter,  and  he  cannot  complain  that  he  is  called  upon  to 

answer  a  new  case,  which  would,  of  course,  be  unjust.     There  is, 

substantially,  no  conflict  of  evidence,  but  we  accept  the  plaintiff's 

version  of  the  facts.    [His  Honor  then  gave  the  plaintiff's  version 

of  the  facts  in  connection   with   his  apprehension,  as   reported 

above,  and  proceeded.] 

Whether  an  action  could  or  could  not  be  maintained  against 
the  committee  herself,  there  cannot  be  any  doubt,  upon  these 
facts,  that  if  the  present  action  came  before  a  jury  the  defendants 
would  be  entitled  to  succeed.  The  question  for  the  jury  would 
be  whether  the  defendants,  when  they  apprehended  the  plaintiff, 
and  conveyed  him  to  the  private  hospital  by  direction  of  the 
committee,  honestly  believed  that  the  committee,  in  so  directing 
them,  was  acting  in  the  execution  of  the  authority  vested  in  her 
by  law  to  determine  the  place  of  residence  of  the  plaintiff.  To 
this  question  only  one  answer  is  possible.  It  was  suggested  that 
the  plaintiff  would  be  entitled  to  allege  excessive  violence  by  way 
of  new  assignment.  If  this  were  done,  the  jury  would  be  directed 
that  if  the  defendants  honestly  and  reasonably  believed,  upon  the 
facts  before  them,  that  the  amount  of  force  which  they  used  was 
necessary  to  enable  them  to  effect  the  safe  removal  of  the  plain- 
tiff, they  would  be  entitled  to  a  verdict.  And  upon  the  plaintiff's 
own  version  of  the  facts,  as  just  stated,  we  think  that  a  jury 
could  not,  upon  such  a  direction,  reasonably  find  in  his  favour. 
The  action  is,  therefore,  a  hopeless  one.  And,  as  said  by  North,  J., 
in  Banett  v.  Day,  43  Ch.  D.,  435,  at  p.  449,  the  prosecution  of  an 
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H.  C.  OP  A.  action  is  vexatious  when  it  is  clear  that  no  relief  can  be  granted 

1004 

^^'  at  the  trial.  It  was  suggested  that  the  defendants  might  have 
MoLauohlin  exceeded  some  hypothetical  instructions  given  to  them  by  the 
FosBERY  AND  coi^^^ittec  as  to  not  using  force.  But  we  think  that  the  selection 
Othebs.  of  officers  of  the  police  to  carry  out  tlie  directions  of  the  committee 
of  itself  imports  a  direction  to  use  such  force  as  might  be  reasonably 
necessary.  If  we  were  to  allow  this  appeal,  the  result  would  be 
that  the  respondents  could  immediately  renew  the  application  to 
the  Supreme  Coui-t  or  a  Judge,  upon  affidavits  in  identical  terms, 
but  with  the  heading  "  In  Lunacy  "  omitted ;  and  upon  the  same 
materials  the  Court  would  be  bound  to  make  the  same  order.  We 
cannot  but  think  that  such  a  circuity  to  bring  about  the  same 
result  would  be  a  scandal  in  the  administration  of  justice,  and 
that  this  Court,  in  lending  itself  to  it,  would  be  departing  from 
the  rule  which  would,  undoubtedly,  have  prevented  the  Judicial 
Committee  from  recommending  the  allowance  of  an  appeal  in  a 
similar  case.  We  are,  therefore,  of  opinion  that  the  order  of  the 
Full  Court,  so  far  as  it  directed  a  stay  of  proceedings,  was  sub- 
stantially right,  and  that  the  objections  to  it  are  mere  formal 
defects  or  irregularities  which  ought  to  be  disregarded  by  this 
Court,  sitting  as  a  Court  of  final  appeal.  This  Court  can  make 
such  an  order  as  ought  to  have  been  made  by  the  Full  Court, 
We  think  that,  the  appeal  being  a  rehearing,  the  Court  should 
have  treated  the  matter  as  an  application  to  stay  proceedings 
upon  the  grounds  disclosed  in  the  affidavits,  and  that  they  should 
have  directed  the  proceedings  to  be  amended  by  omitting  the 
heading  "  In  Lunacy,"  and  have  made  a  substantive  order  that 
that  proceedings  in  the  action  be  stayed.  And,  as  the  appeal  to 
the  Full  Court  was  occasioned  by  the  erroneous  procedure  of  the 
defendants,  the  costs  of  both  applications  should  have  been  allowed 
to  the  plaintiff  instead  of  to  the  defendants. 

O'Connor,  J.  The  jurisdiction  of  the  Court  in  Lunacy  is  by 
the  Lunacy  Act  of  1898  vested  in  the  Chief  Judge  in  Equity,  or 
the  Judge  sitting  in  Equity  for  him.  From  that  Court  the  Act 
gives  an  appeal  to  the  Supreme  Court.  By  sec.  172  special  power 
is  given  to  the  Court  in  Lunacy  on  summary  application  to  stay 
any  action  or  suit  under  the  circumstances  there  stated.    Aft4?r 


V. 

AND 


1  C.L.H.J  OF  AUSTRALIA.  573 

the  issue  of  the  writ  in  this  action  and  before  pleading,  the   H.  C.  ot  A. 

defendants  made  an  application  under  this  section  to  the  Chief       __!* 

Judge  in  Equity  as  the  Court  in  Lunacy  for  a  stay  of  proceedings  Mc  Laughlin 

in  the  action.     The  Chief  Judge,  holding  that  the  facts  stated  ^osbkry 

were  within  the  section,  made  an  order  staying  the  action.    From      0th  krs. 

that  order  the  plaintiff'  appealed  to  the  Supreme  Court  in  its 

Lunacy  Jurisdiction,  and  that  Court,  sitting  as  a  Court  of  appeal 

in  Equity  exercising  lunacy  jurisdiction,  dismissed  the  appeal — 

the  only  question  then  considered  being  the  applicability  of  sec 

172  to  the  facts.     From  that  dismissal  the  plaintiff*  appealed  to 

this  Court  on  the  same  grounds  as  those  taken  by  him  on  the 

original  application,  and  as  those  taken  by  him  on  the  application 

before  the  Supreme  Court.     Upon   the   argument  the  question 

submitted  for  our  consideration  was  whether,  upon  the  facts,  the 

defendants  came  within  the  protection  of  sec.  172,  so  as  to  give  the 

Court  in  Lunacy  jurisdiction  to  stay  the  action.     As  to  that  part 

of  the  case  I  entirely  concur  in  the  views  expressed  by  the  Chief 

Justice,     For  the  reasons  given  by  him,  to  which  I  can  usefully 

add  nothing,  I  am  of  opinion  that  the  defendants  do  not  come 

within  the  protection  of  the  section,  and  that  the  Chief  Judge  in 

Equity  had  no  jurisdiction  to  make  the  order.     As  the  defendants 

had  failed  to  establish  the  basis  on  which  alone  the  order  in  the 

Court  below  could  rest,  the  ordinary  consequence  would  be  the 

upholding  of  the  appeal.     But,  at  the  end  of  the  argument,  and  in 

consequence,  no  doubt,  of  questions  put  to  counsel  by  the  Court, 

the  contention  was  raised  that,  even  if  the  order  could  not  be 

sustained  under  sec.  172,  the  defendants  were   still  entitled  to 

have  it  upheld  on  the  ground  that  the  Supreme  Court,  in  the 

exercise   of   its   common  law  jurisdiction,   could,   on   the   facts, 

have  stayed  the  action  as  being  vexatious,  and  an  abuse  of  its 

process.     I  regret  to  say  that  I  have  the  misfortune  to  differ  from 

nay  learned  colleagues  in  their  view  of  this  contention.     It  may 

be  conceded  that  the  plaintiff"  *s  own  aflBdavit  discloses  a  state  of 

facts  which  would  justify  the  Supreme  Court,  in  its  common  law 

jurisdiction,  staying  the  action  as  vexatious,  and  an  abuse  of  its 

process.     It  may  also  be  conceded  that  this  Court  has  the  power, 

to  be  exercised  on  fitting  occasions,  of  upholding  a  decision  upon 

grounds  not  taken  in  the  Court  below.     That  power  ought  to  be 
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H.  C.  OF  A.  exercised  only  when  the  Courfc  is  satisfied  that  the  party  against 
whom  the  new  ground  is  taken  suffei*s  no  injustice  or  prejudice 
McLaughlin  thereby.  But  even  if  the  Court  satisfies  itself  on  that  score  there 
FosBEEY  AND  ^^^^^  rcHiains  this  necessary  condition — that  the  new  ground  is  one 
Others,  which  the  Court  below  could  and  ought  in  accordance  with  the 
law  regulating  its  procedure  and  practice  have  given  effect  to.  In 
hearing  these  appeals  from  State  Courts,  this  Court  has  no  original 
jurisdiction.  It  can  do  no  more  than  pronounce  its  judgment  upon 
proceedings  as  they  come  before  it,  and,  if  it  exercises  the  power 
under  sec.  37  of  the  Judicial^  Act  of  setting  those  proceedings 
right,  it  can  do  so  only  in  accordance  with  the  laws  which  bind 
the  Court  below.  In  other  words,  this  Court  must  (Jeal  with  the 
rights  of  parties  before  it,  not  in  a<5Cordance  with  its  view  of  what 
the  law  of  procedure  in  the  State  Court  ought  to  be,  but  in  accord- 
ance with  what  it  is.  This  principle  has  always  been  well  recognized 
in  the  House  of  Lords,  and  is  put  in  these  words  by  Lord  Penzance 
in  Cowan  v.  Bulce  of  Buccleuch,  2  App.  Cas.,  at  p.  354. 
Speaking  of  a  course  of  procedure  permissible  before  the  Scotch 
Court,  from  which  the  appeal  came,  but  alleged  to  be  inconvenient 
and  confusing  in  dealing  with  the  rights  of  the  parties,  he  says : — 
"  A  great  deal  has  been  said  in  argument  about  the  convenience 
or  the  inconvenience  of  adopting  this  or  that  course,  but  after  all 
I  apprehend  that  the  question  before  your  Lordships  to-day  is  not 
whether  it  is  most  convenient  that  this  or  that  procedure  should 
be  adopted,  but  whether  as  a  matter  of  fact  the  procedure  in  the 
present  case  is  or  is  not  consistent  with  the  existing  practice  of 
the  Court  in  Scotland."  Applying  these  principles  to  the  case 
before  us,  the  first  question  that  arises  is  this : — Could  the  Supreme 
Court,  sitting  as  it  wa^s  in  its  lunacy  jurisdiction,  dealing  with  an 
order  made  in  that  jurisdiction,  hold  the  order  to  be  good  because 
in  its  common  law  jurisdiction  it  would  on  the  facts  before  it  have 
made  a  similar  order.  It  is  perfectly  clear  that  the  Supreme 
Court  could  not  have  held  the  order  valid  on  that  ground.  No 
case  has  been  cited  to  us  showing  that  such  a  course  has  ever  been 
followed  in  the  Supreme  Court,  and  I  can  say  of  my  own  know- 
ledge, from  a  long  experience  of  the  practice  of  that  Court,  that 
such  a  course  would  be  absolutely  contrary  to  the  practice  of  the 
Court.     It  is  said  there  is  only  the  one  Supreme  CouH  invested 
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with  both  common  law  and  Equity  powers,  and  that  it  is  always  H.  C.  of  A. 

open  to  the  Court  to  apply  any  of  its  powers  to  facts  that  come       ^ ^ 

before  it.  It  is  true  that  there  is  only  one  Supreme  Court  invested  McLaughlik 
with  all  these  powers,  but  ever  since  the  establishment  of  the  pQ^jBg^'y  ^^d 
Court  under  the  Charter  of  Justice  its  powers  in  Ecjuity  and  its  Others. 
powers  at  common  law  have  been  exercised  by  separate  divisions 
of  the  Court — separate  not  only  in  name  and  form,  but  administer- 
ing in  many  respects  different  systems  of  jurisprudence.  In  many 
Statutes  of  this  State  the  distinction  is  recognized.  Take  as  an 
example,  sec.  252  of  the  Covipanies  Act,  under  which  the  rights 
of  an  applicant  may  vary  considerably  according  as  his  application 
is  made  in  the  common  law  or  in  the  Equity  jurisdiction  of  the 
Court.  It  may  or  may  not  be  convenient  or  necessary  to  have 
this  separation  of  jurisdictions.  That  is  not  a  matter  for  us 
to  consider.  The  separation  of  jurisdictions  exists,  not  as  a  mere 
matter  of  form  or  of  headings,  but  as  a  substantial  separation  of 
different  systems  of  jurisprudence,  and  so  long  as  it  does  exist  the 
SupremeCourt  could  not,  and  would  not,  apply  in  the  exercise  of  the 
one  jurisdiction  the  principles  of  the  other.  Whether  the  Supreme 
Court,  under  the  Statutes  which  constitute  it  and  apportion  its 
jurisdictions,  could  or  could  not  legally  take  the  course  suggested, 
becomes,  under  the  circumstances,  a  merely  academic  question. 
It  may  be  that  there  is  nothing  in  the  Statutes  which  would 
prevent  that  course  being  taken  if  the  Supreme  Court  thought  fit 
to  make  so  radical  a  change  in  its  procedure.  But  where  the  sep- 
aration of  jurisdictions  has  from  the  establishment  of  the  Supreme 
Court  been  strictly  followed,  where  separate  systems  of  pleadings 
and  procedure  ha\'e  been  founded  on  this  separation — systems 
themselves  regulated  in  many  particulars  by  Statutes — wliere 
under  the  body  of  practice  so  constituted  the  rights  of  suitors  have 
been  invariably  presented  and  investigated,  and  where  such  body 
of  practice  violates  in  no  respect  the  Statutes  establishing  the 
Court,  it  may  well  be  said  that  the  practice  of  the  Court  is  the 
law  of  the  Court — a  law  which,  in  accordance  with  the  principles 
I  have  already  referred  to,  this  Court  on  appeal'is  bound  to  have 
regard  to.  Some  English  cases  were  cited  to  us  in  argument,  of 
which  In  re  Cwnne,  (10  Ch.  D.,  at  p.  93),  is  an  example,  in  which 
applications  made  in  Lunacy  were  in  Court  amended  by  being 


676  HIGH    COURT  [1904. 

H.  C.  OF  A.  intituled  also  in  Chancery.     These  cases  do  not  touch  the  position 

^  with  which  I  am  dealing.     It  is  evident  that  the  change  of  juris- 

McLaughlin  diction,  which,  as  far  as  I  see,  was  in  none  of  the  cases  opposed, 

F  SBBRY  AND  ^^^  Hiadc  in  accordance  with  the  recognized  practice  of  the  Ck)urt. 

Others.      It  is  true  that  a  Court  of  appeal  such  as  this  will  disregard  mere 

matters  of  form.     A  passage  in  the  judgment  of  Knight-Bruce^ 

L.J.,in  the  Board  of  Orphans  v.  Kraegeliua,  9  Moo.  P.C.  Reports, 

p.  447,  was  referred  to  by  my  learned  colleague  the  Chief  Justice  in 

support  of  the  defendant's  contention,  but,  when  the  matters  of 

procedure  spoken  of  in  that  judgment  are  looked  at,  it  is  plain 

that  they  were  merely  matters  of  form.     This  appears  from  a 

passage  of  the  same  judgment  just  preceding  that  cited.     "  The 

first  objection  was  as  to  the  form  of  the  action.     It  was  said  it 

was  misconceived.     The  Court  below  was  the  best  judge  of  it« 

forms  and  rules  upon  such  a  point,  assuming  it  not  to  be  frivolous ; 

but  whether  frivolous  or  not  both  parties  and  the  Court  below 

considered  it  unworthy  of  attention."     That  judgment  would  in  no 

way  justify  such  a  disregard  of  the  practice  of  the  Court  below 

a«  is  suggested  in  this  .case. 

For  these  reasons  I  am  of  opinion  that,  as  the  Supreme  Court 
sitting  in  Lunacy  could  not,  without  absolutely  disregarding  its 
established  practice  and  procedure,  have  supported  the  order  in 
question  on  the  common  law  ground,  this  Court  ought  not  to 
support  it  on  that  ground.  But  it  is  said  there  is  a  way  out  of 
the  difficulty.  Sec.  37  of  the  Judiciary  Act  empowers  this  Court 
to  "  give  such  judgment  as  ought  to  have  been  given  in  the  first 
instance,"  and  it  is  argued  that  in  the  exercise  of  this  power  we 
should  direct  the  proceedings  to  be  so  amended  as  to  change  the 
matter  pending  in  the  Supreme  Court  from  a  proceeding  in  lunacy 
to  a  proceeding  at  common  law,  and  that  we  should  then  make 
the  order  staying  proceedings,  which  the  Supreme  Court,  in  its 
common  law  jurisdiction,  would  have  made  if  the  application  had 
been  originally  initiated  in  that  jurisdiction.  The  same  question 
there  arises :  Could  the  Supreme  Court,  without  absolutely  dis- 
regarding its  well-established  procedure,  have  made  such  an 
amendment — an  amendment  which  would  change  an  application 
in  one  jurisdiction  into  an  application  in  another  jurisdiction  ? 
Assuming  that  the  Supreme  Court  had  power  under  the  Statutes 
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authorizing  amendments,  to  make  such  an  alteration,  which  I  very  H.  C.  of  A. 

1904 
much  doubt,  I  am  clearly  of  opinion  that  it  would  be  contrary  to       ^^^ 

the  practice  of  the  Court  to  make  such  an  amendment.     So  long  mcLadohlim 

as  the  divisions  of  the  jurisdiction  of  the  Court  exist  in  the  sense  p^g^uRy  ^^d 

I  have  already  explained,  it  would  be  inconsistent  with  the  whole     Othrrs. 

fmmework  of  its  procedure  to  allow  a  party  who  has  chosen  to 

seek  the  aid  of  the  Court  by  proceedings  in  one  jurisdiction,  to 

obtain  it  in  another  jurisdiction  by  an  amendment  of  the  same 

proceedings.     Under  the  circumstances,  the  Supreme  Court  might, 

if  the  question  had  been  raised  there,  have  allowed  the  application 

in  lunacy  to  lapse  or  be  dismissed,  and  a  new  application  to  be 

made  in  the  common  law  jurisdiction.     That,  however,  was  not 

done,  and  this  Court  can  only  deal  with  the  proceeding  now  before 

it,  that  is  the  application  originally  made  to  the  Supreme  Court 

in  its  lunacy  jurisdiction,  and  heard  by  it  on  appeal  in  the  same 

jurisdiction.     Bearing  in  mind  the  principle  which  I  have  already 

explained,  that  this  Court  in  its  appellate  jurisdiction  is  bound  to 

give  effect  to  the  established  practice  and  procedure  of  the  Court 

below,  I  find  it  impossible  to  come  to  the  conclusion  that  we  should 

direct  an  amendment  which  the  Supreme  Court  itself  could  not 

make  without  departing  from  its  well  established  practice  and 

procedure.     It  is  no  doubt  the  duty  of  this  Court  to  do  substantial 

justice  and  disregard  mere  matters  of  form  if  they  stand  in  the 

way.     But  on  tlie  other  hand  it  is  necessary  to  pay  due  regard  to 

the  substantial  requirements  of  practice   and  procedure   in  the 

State  Courts,  if  we  would  avoid  bringing  about  even  a  greater  evil 

than  circuity  of  proceedings,  that  is  uncertainty  as  to  the  procedure 

which  is  to  regulate  the  enforcement  or  defence  of  their  rights, when 

suitors  from  the  State  Courts  come  before  this  Court  on  appeal. 

For  these   reasons  I  am  of  opinion  that  the  Appeal  should  be 

sustained. 

Order  of  Supreme  Court  varied  by  reciting 
that  it  was  made  upon  the  reheariTig, 
by  way  of  appeal^  of  an  application 
made  to  the  Chief  Judge  in  Equity  in 
tlie  exercise  of  the  jurisdiction  conferred 
upon  him  by  the  Lunacy  Act  for  a  stay 
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McLaughlin 

u. 

fosbeey  and 

Others. 


of  proceedings  in  the  action,  by  omitting 
the  description  of  the  Full  Court  as 
sitting  as  tlie  Full  Court  in  Lunacy, 
and  by  directing  that  all  tlie proceedings 
be  amended  by  omittitig  the  wotds  "  In 
Lunacy  "  in  the  title,  with  all  necessary 
consequential  amendments,  and,  in- 
stead of  directing  tha4;  tlie  appeal  he 
dismissed,  ordering  tJvat  all pi^oceedings 
in  the  action  be  stayed,  and  by  directing 
that  respondents  pay  the  costs  of  proceed- 
ings befoi^e  the  Chief  Judge  in  Equity 
and  Full  Court,  and  omitting/  direction 
that  plaintiff  pay  those  costs.  Order  so 
varied  affirmed.    No  costs  of  the  appeal 


Solicitor,  for  appellant,  W.  Morgan, 

Solicitor,  for  respondent,  The  Crown  Solicitor  of  New  South 
Wales. 
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Sydney. 

8tptem}>er  8, 
9. 


Griffith,  C.  J., 

Bartoo  and 

0'Ck>nnor,  JJ. 


ON  APPEAL  FROM  THE  SUPREME  COURT  OF 
NEW   SOUTH   WALES. 

Early  Closing  Act  (X.S.W.),  No.  38  of  1899,  sees.  6,  7,  20,  21— Early  acting 
{Amendment)  Act,  Xo.  81  of  1900,  sec.  b— Closing  time  for  shops-Shop  in 
which  more  than  one  business  is  carried  on— Closed  to  the  admission  of  the  public 
for  purposes  of  trade — Question  of  fact. 

The  Early  Cloning  Act  provides  that  a  shop,  in  which  the  mixed  business  of 
a  fancy  goods  seller  and  news  agent  is  carried  on,  must  be  closed  on  Wednesdays 
at  one  o'clock  p.m.,  the  hour  fixed  for  the  closing  of  shops  in  which  fancy  goods 
only  are  sold. 
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The  keeper  of  such  a  shop  was  charged  with  having  committed  a  breach  of  H.  C.  of  A. 

the  Early  Closing  Act  by  not  closing  and  keeping  closed  his  shop  at  and  after  the  1904. 

hour  fixed  by  the  Act.     The  evidence  showed  that  he  placed  a  table  across  the  '    »  ^^ 

open  door  of  his  shop  at  the  hour  fixed  for  closing,  thus  barring  the  entrance,  and  '-"^^ 

that  afterwards,  bat  before  the  hour  fixed  for  closing  news  agents'  shops,  he  sold  Bona ki us. 

across  the  table  some  newspapers  and  other  news  agents'  goods.     The  magistrate  

dismissed  the  information,  on  the  ground  that  there  was  no  proof  that  the  defendant 
sold  any  goods  which  he  was  prohibited  from  selling  after  the  hour  stated. 

Hddy  that  if  the  shop  was  not  closed  to  the  admission  of  the  public  for  pur- 
poses of  trade  at  one  o'clock  p.m.,  the  fact  that  no  fancy  goods  were  sold  in  it  after 
that  hour,  was  immaterial,  and  that  therefore  the  magistrate  was  wrong  in  dismiss- 
ing the  information  on  the  ground  stated. 

Held  J  also,  that  it  was  a  question  of  fact  for  the  magistrate,  on  the  evidence, 
whether  the  shop,  considered  as  a  single  shop  in  which  the  mixed  business  was 
carried  on,  was  or  was  not  so  closed. 

Order  of  Cohen,  J.,  21  N.S.W.  W.N.,  117,  varied. 

Appeal  from  the  decision  of  Cohen,  J.,  on  a  special  ca«e  stated 
under  the  Justices  Act,  1902. 

The  appellant,  Peter  Low,  a  keeper  of  a  shop  in  which  he 
carried  on  the  business  of  selling  fancy  goods  as  well  as  that  of  a 
newspaper  seller  and  news  agent,  was  charged  by  the  respondent, 
C.  A.  Bonarius,  an  inspector  under  the  Early  Closing  Acts,  with 
having  kept  his  shop  open  after  the  hour  prescribed  by  the  Early 
Closing  Act,  1899.  The  section  under  which  proceedings  were 
taken  was  sec.  7,  by  which  the  keeper  of  any  sliop  in  any  shopping 
district  whose  shop  is  not  closed  and  kept  closed  for  the  remainder 
of  the  day  at  and  after  the  closing  time  fixed  under  the  Act  for 
the  closing  of  such  a  shop,  is  guilty  of  an  offence  against  the  Act. 
Sees.  6  and  20,  and  the  Schedules  to  the  Act  of  1899,  fix  the  hours 
of  closing  for  the  different  classes  of  shops,  the  hour  for  closing 
fancy  goods  shops  being  1  p.m.  on  Wednesdays.  Sec.  5  of  the  Amend- 
ment Act  of  1900  provides  that  news  agents*  and  booksellers' 
shops  may  be  kept  open  until  eight  o'clock  on  week  nights.  The 
information  was  dismissed  by  the  magistrate  on  the  ground  that 
there  was  no  proof  that  the  appellant  had  sold  goods  which  he  was 
prohibited  from  selling  after  the  hour  stated  in  the  information. 
The  respondent  appealed  by  way  of  special  case  stated  for  the 
opinion  of  the  Supreme  Court,  under  the  Justices  Act,  1902,  and 
Cohen,  J.,  before  whom  the  matter  came,  allowed  the  appeal  with 
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expression  of  his  opinion :  "  That  the  said  stipendiary  magistrate's 

Low        determination  is  erroneous  in  point  of  law,  and  that  he  was  not 

BoNARics.    ^^S^^  ^^  dismissing  the  information  in  the  said  case  mentioned," 

'    (21  N.S.W.,  W.N,  17). 

The  other  material  sections,  with  the  facts  and  the  proceedings, 
appear  from  the  judgment  of  Grijfflth,  C.J. 

TT.  A.'  Walker  and  Bignold  for  the  appellant.  The  appellant 
was  charged  with  "  not  closing  "  and  "  keeping  closed  "  his  shop, 
after  1  p.m.  The  interpretation  clause  defines  the  word  "  close  " 
as  meaning  "  closed  to  the  admission  of  the  public  for  the  purposes 
of  trade."  That  does  not  mean  that  the  news  agency  part 
of  the  shop  must  be  clo.sed,  but  only  that  the  place  must  be  closed 
in  such  a  way  as  to  keep  out  the  public  from  the  fancy  goods 
business.  In  Smith  v.  Morrison,  17  N.S.W.  W.N.,  65,  w^hich  the 
Judge  followed,  the  evidence  showed  that  the  whole  shop  was 
open,  and  there  was  nothing  to  show  that,  as  a  fancy  goods  shop, 
it  was  closed  to  the  admission  of  the  public.  It  is  a  material 
question  for  the  magistrate  to  consider  whether  the  fancy  goods 
were  actually  exposed  or  offered  for  sale. 

[Griffith,  C.J. — You  must  contend  that  the  appellant  closed 
this  shop  in  which  he  sold  fancy  goods  and  newspapers,  and 
opened  another  which  was  a  news  agent's  shop  only.] 

That  is  a  question  of  fact  in  each  case,  whether  at  the  moment 
the  shop  is  one  in  which  the  business  of  selling  fancy  goods  is 
carried  on.  In  this  case  the  placing  of  the  table  across  the  door 
really  made  a  separate  shop,  in  the  same  way  as  if  there  had  been 
a  partition,  and  in  that  shop  nothing  but  newspapers  and  other 
articles  sold  by  news  agents  were  offered  or  exposed  for  sale. 

Kelyiuick  for  the  respondent.  The  shop  was  not  closed  within 
the  meaning  of  the  Act.  The  evidence  shows  that  the  fancy 
goods  could  be  seen  by  persons  making  purchases  at  the  table. 
The  magistrate  found  as  a  matter  of  fact  that  the  shop  was  open, 
but  not  for  the  purpose  of  selling  prohibited  goods.  The  purpose 
is  immaterial.  The  whole  shop  must  be  closed  at  the  hour  fixed 
for  the  closing  of  fancy  goods  shops.     The  offence  is  complete  if 
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the  shop  18  open;  Bonarivs  v.  Bellemy,  16  N.S.W.  W.N.,  200;   H.O.  ofA. 

Smith  V.  Morrison,  17  N.S.W.  W.N.,  65.   The.se  cases  were  before       ^ ' 

the  amending  Act  of  1900,  but  are  not  affected  by  it.     In  the        Low 
present  case  the  placing  of  the  table  across  the  door   did   not    bonabius. 

amount  to  a  closing  of  the  shop.     If  the  shopkeeper  wishes  to       

take  advantage  of  the  provisions  by  which  he  is  allowed  to  con- 
tinue the  news  agent's  business  after  the  hour  fixed  for  the  closing 
of  fancy  goods  shops,  he  must  comply  with  the  Act,  and  erect  the 
necessary  partition,  so  as  to  effectually  shut  off  the  fancy  goods 
department.  The  question  here  was  a  mixed  one  of  law  and  fact  > 
Hoddinott  v.  Newton^  Chambers  &  Go,  Ltd.,  (1901)  A.C.,  49,  at 
pp.  56,  68. 

[Griffith,  C.J. — Apparently  the  admitted  facts  might  or  might 
not  amount  to  a  closing.  You  ask  the  Court  to  say  that  as  a 
matter  of  law  they  cannot  do  so. 

[Barton,  J.,  referred  to  McCabe  v.  Jo^Mng  and  Palmer* a 
Travelling  Cradle  Ltd.,  (1904)  1  KB.,  222.] 

In  Taylor  v.  Goodivin,  4t  Q.B.D.,  228,  the  Court  treated  the 
question  whether  a  bicycle  was  a  carriage,  within  the  meaning  of 
an  Act  dealing  with  furious  driving  in  streets,  as  in  part,  at  least, 
a  question  of  law.  The  present  case  is  somewhat  analogous.  The 
Court  is  asked  to  construe  the  word  "  closed  "  in  the  Statute,  and 
say  whether  the  placing  of  a  barrier  across  the  doorway  amounts 
to  a  closing. 

[Griffith,  C.J. — The  difficulty  arises  from  the  learned  Judge 
having  found,  as  a  matter  of  law,  that  the  shop  was  not  "  closed," 
whereas  we  are  dispased  to  think  that,  imder  the  circumstances,  it 
may  or  may  not  have  been  "  closed."  His  finding,  practically, 
amounts  to  a  direction  to  the  magistrate  to  convict.] 

That  is  subject  to  the  defendant  calling  evidence  to  contradict 
that  already  given.  The  magistrate  should  not  have  dismissed 
the  case  without  calling  upon  the  defendant.  If  the  case  goes 
back  to  him  he  will  be  bound  to  rehear  it,  but  he  will  not  be 
compelled  to  convict  the  defendant  unless  the  evidence  for  the 
prosecution  is  unanswered ;  In  re  Graver,  3  W.N.,  52.  If  it  is 
held  that  the  evidence  in  this  case  discloses  no  offence,  the  Act 
will  be  rendered  useless,  and  impossible  to  enforce. 
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Low  Giir.  adv.  vult. 

V. 
BONARIUS. 

Griffith,  C.J.     This  was  an  appeal  from  a  decision  of  Cdien^ 

September  9th.  j^  ^^  ^^  appeal  by  Way  of  special  case  stated  by  a  stipendiary 
magistrate  under  the  Justices  Act  The  prosecution  was  under 
the  Early  Closing  Act  1899,  and  the  charge  was  that  the 
defendant  "  was  the  shopkeeper  of  a  certain  shop  within  the 
metropolitan  shopping  district,  being  a  shop  mentioned  in  Part  III. 
of  Schedule  I.  to  the  said  Act  in  which  a  trade  was  carried  on  .  . 
not  being  a  trade  usually  carried  on  in  a  news  agent's  shop,  which 
was  unlawfully  not  closed,  and  kept  closed,  for  the  remainder  of 
the  day  at  and  after  the  closing  time  deemed  to  be  chosen  for  such 
day  in  respect  of  such  shop,  by  or  under  Part  I.  of  the  said  Act, 
that  is  to  say,  one  o'clock  after  the  hour  of  noon,"  &c.  The 
defendant  was  a  seller  of  fancy  goods,  and  carried  on  in  the  same 
shop  the  business  of  a  seller  of  newspapers  and  news  agent.  The 
time  appointed  by  law  for  the  closing  of  fancy  goods  shops  was  one 
o'clock  in  the  afternoon  on  Wednesdays,  the  time  for  closing  news 
agents'  shops  being  much  later.  Sec.  20  of  the  Early  Closing  Act 
1899,provides  that: — "Every  shop  mentioned  in  Schedule  I."  (which 
includes  news  agents'  shops),  "in  which  is  carried  on  any  class  of 
trade  not  usually  carried  on  in  shops  mentioned  in  the  schedule, 
shall  be  closed  at  the  closing  time  fixed  by  or  under  this  Act  for 
sliops  not  mentioned  in  the  schedule."  The  result  of  this  provision 
is  that  this  class  of  shop  in  which  this  mixed  business  is  carried 
on,  viz.,  that  of  a  seller  of  fancy  goods  together  with  that  of  a  news- 
paper seller  and  news  agent,  had  to  be  closed  at  one  o'clock  in  the 
afternoon.  That  had  been  decided  by  Cohen,  J.,  in  a  previous  case 
of  Smith  V.  Morrison,  17  N.S.W.  W.N.,  65.  Any  other  constiiiction 
of  sec.  20  would,  practically,  give  no  effect  whatever  to  sees.  20  and 
21  of  the  Act.  In  the  present  case  the  appellant,  at  1  p.m.,  the  time 
for  closing  mixed  shops  such  as  this,  closed  one  of  the  two  half 
doors  of  the  shop  opening  on  the  street,  and  put  a  table  inside  the 
shop  across  the  opening  thus  left,  and  there  is  evidence  that, 
during  the  afternoon,  he  sold  some  newspapers  to  castomers  across 
the  table.    Those  facts  being  in  evidence  before  the  magistrate,  he 
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open  for  the  purpose  of  selling  anything  that  he  was  prohibited  v_^ 
from  selling  after  one  o'clock  that  day,"  and  dismissed  the  infomia-  Low 
tion.     But  that  was  not  the  question  at  all.     If  the  shop  is  one  in    b^jj^rids. 

which  the  mixed  business  described  is  carried  on,  and  it  is  kept        

open,  it  does  not  matter  for  what  purpases  it  is  kept  open.  The 
prohibition  in  the  Act  is  against  keeping  open  a  shop  in  which  any 
business  other  than  those  included  in  Schedule  I.  is  carried  on. 
The  prasecutor  appealed  by  way  of  special  case  stated  under  the 
Justices  Act,  and  the  appeal  was  heard  by  Cohen y  J.  He  held, 
following  his  previous  decision,  that  the  magistrate  was  wrong, 
and  I  agi-ee  that  he  was  clearly  wrong.  The  facts  which  the  magis- 
trate found  were  not  a  ground  for  dismissing  the  information.  He 
decided  the  case  on  a  ground  which  was  really  quite  irrelevant. 
It  was  proper,  therefore,  that  the  case  should  go  back  to  him  for 
reconsideration.  But  the  learned  Judge  went  on  to  say  :  "  I  am  of 
opinion  that,  as  a  matter  of  law,  the  shop  was  open  for  pui-poses  of 
trade  "  ;  and  he  held  that  the  defendant  should  have  been  convicted 
of  the  offence  with  which  he  was  charged.  Now  that  question 
the  magistrate  had  not  determined  at  all.  He  found  only  that  the 
shop  was  not  "  open  for  the  purpose  of  selling  anything  that " 
the  defendant  "  was  prohibited  from  selling  after  one  o'clock  that 
day."  That,  as  already  pointed  out,  was  not  the  question  he  had 
to  determine.  The  question  was  whether  the  shop,  being  a  mixed 
shop,  was  or  was  not  open.  But,  if  the  case  goes  back  to  the 
magistrate  with  the  expression  of  opinion  given  by  the  learned 
Judge,  the  magistrate  will  be  obliged  to  convict  the  defendant. 
It  should  go  back  to  him  simply  with  the  intimation  that  he  has 
determined  it  on  an  irrelevant  point. 

The  question  whether  a  shop  is  "  closed  to  the  admission  of  the 
public  for  purposes  of  trade,"  is  a  question  of  fact  in  each  case.  If 
it  was  not  so  closed,  the  defendant  was  guilty  ;  if  it  was,  he  was 
not  guilty,  and  should  have  been  discharged.  The  *'  admission 
of  the  public  "  does  not  mean  merely  allowing  them  to  come  in 
through  the  door,  because,  by  the  definition  in  the  Act,  the  word 
"  shop  "  includes  a  stall  at  which  goods  are  sold,  and  that  would 
be  open  if  the  public  were  allowed  access  to  it  for  the  purpose  of 
trade.    But  the  facts  in  this  case  seem  to  me  ambicfuous.     It  does 
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not  follow  because  a  shop  is  one  in  which  two  kinds  of  business  are 
usually  carried  on,  that  a  single  business  cannot  lawf  uUy  be  carried 
Low        on  in  the  same  premises  at  another  time.   To  give  an  illastration,if 
BoNARiDs.    ^^  ^^^  o'clock  the  doors  of  the  shop  were  closed,  and  a  table  placed 

upon  the  pavement  in  front,  and  newspapers  put  on  it  and  sold 

there,  that  might  very  reasonably  be  held  to  be  the  opening  of  a 
new  shop  on  the  footpath,  and  that  might  be  so,  whether  the  seller 
stood  in  or  out  of  the  shelter  of  the  doorway.  The  question,  in 
truth,  in  a  case  like  this,  is  whether  the  shop,  considered  as  & 
mixed  shop,  in  which  the  business  of  selling  fancy  goods  was 
carried  on,  was  in  substance  open  to  the  admission,  that  is,  the 
access,  of  the  public  for  the  purposes  of  trade ;  or  whether,  on 
the  other  hand,  considered  as  such  a  shop,  it  was  in  substance 
closed  to  access,  so  as  to  be,  for  the  time  being,  a  mere  newspaper 
shop  or  stall.  That  was  a  question  of  fact  which  the  magistrate 
ought  to  have  determined,  and  the  case  must  therefore  go  back  to 
him  for  its  determination,  with  the  expression  of  our  opinion. 
What  conclusion  he  ought  to  come  to  under  the  circumstances,  it 
would  not  be  desirable  for  us  to  say.  The  order,  as  it  now  stands, 
amounts  practically  to  a  direction  to  convict.  The  learned  Judge 
should  have  said  only  that  the  magistrate  was  wrong  in  point  of 
law,  and  that  the  only  point  of  fact  which  he  had  determined  was 
irrelevant.  The  order,  therefore,  should  be  amended  so  as  to 
read  that  the  magistrate  was  wrong  in  dismissing  the  case  on  the 
ground  stated  by  him.  With  that  variation  the  order  made  by 
the  Judge  should  stand. 

Barton,  J.  and  O'Connor,  J.  concurred. 

Order  of  the  Supreme  Court  varied  by 
omitting  the  words  "  and  that  he  was 
not  right"  and  adding  after  the  ward 
''mentioned"  the  words  ''on  the  ground 
stated  by  him"  The  direction  thai 
appellant  pay  the  costs  to  be  or}iitted. 

Order  so  varied  affirmed. 

No  costs  of  the  appeal. 
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Solicitor,  for  the  appellant,  N.  W.  Montagu.  '  ^^ 

Solicitor,  for  the  respondent,  Tlie  Grown  Solicitor  of  New  South 
Wales. 
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SIR  WILLIAM  LYNE 
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OF  TAXES) 


.f 


Appellant  ; 


Respondent. 


on  appeal  from  the  supreme  court  of 

victoria. 


LegiMatii^  poyptr  of  State — Limits  inter  se  of  Cousfit  lUional  potrers  of  CommomaeaUh    H.  C.  op  A. 
and  State — Control  of  Commonicealth  Ayeiicy — Income    Tax — Taxatio^i  of         1904. 
Income  of  Commomneatth  Officer — Income  taxed  after  receipt  —Appeal  to  Priiy        '' — *— ^ 
Cmtncil — Appltcation  for  CertiJicaXe  —  *^  Special   reasons^' — The   Constitution,  Melboubnk, 
*«:/».  52  (»».),  74,  106-109— /»cowe  Tax  Act  IH95  {Victoria)  [No.  1374),  decs.  2,    ^^J-  ^^'J^*' 
7,  9,  14  ;  Income  Tax  Act  1901  ( Victoria)  (No.  1758).  '^'  ^®'  ""^ 

The  principle  enunciated  in  D^Ernden  v.  Pedder  {ante  p.  91,  at  p.  Ill),  that 
"  when  a  State  attempts  to  give  to  its  legislative  or  executive  authority  an  operation 
which,  if  valid,  would  fetter,  coi}trol,  or  interfere  with,  the  free  exercise  of  the 
legislative  or  executive  power  of  the  Commonwealth,  the  attempt,  unless  expressly 
aothorized  by  the  Constitution,  is  to  that  extent  Invalid  and  inoperative," 
.  re-affirmed. 

An  Income  Tax  Act  of  a  State,  in  so  far  as  it  attempts  to  tax  the  salaries  of 
officers  of  the  Commonwealth,  is  within  the  above  principle. 

Such  an  Act  of  a  State  is  not  taken  out  of  the  above  principle  by  reason  of 
the  fact  that  the  income  tax  is  assessed  on  salary  received  during  a  preceding  year. 
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Held,  therefore,  that  the  salaries  of  a  Minister  of  the  Crown  for  the  Com- 
monwealth and  of  a  member  of  the  Commonwealth  Parliament,  so  far  as  tliey  are 
earned  in  Victoria,  are  not  liable  to  assessment  under  the  Income  Tax  Acts  of 
Victoria. 

Decision  of  the  Full  Court,  29  V.L.R.,  748  ;  25  A.L.T.,  245,  reversed. 

Wolfastoji'/i  Case,  28  V.L.R.,  .S57,  overruled. 

Bank  of  Toronto  v.  Lamhe,  12  App.  Cas.,  576,  distinguished. 

The  liability  of  a  Commonwealth  officer  to  an  income  tax  imposed  by  a  State 
Act  in  respect  to  his  salary  as  such  officer,  is  a  question  as  to  the  limits  inftr  Mt  of 
the  Constitutional  powers  of  the  Commonwealth  and  those  of  a  State  within  the 
meaning  of  sec.  74  of  the  Constitution,  and,  therefore,  the  decision  of  the  High 
(/ourt  as  to  such  liability  is  final  and  conclusive  unless  the  Court  certifies  that  the 
question  is  one  which  ought  to  be  detennined  by  His  Majesty  in  Council. 

The  principles  applicable  to  the  granting  by  the  Privy  Council  of  leave  to 
appeal  from  the  High  Court  or  from  the  Supreme  Court  of  a  StAte  are  not  applicable 
to  the  granting  of  a  certificate  under  sec.  74  of  the  Constitution. 

No  general  rule  can  be  laid  down  as  to  what  are  "special  reasons''  for 
granting  such  a  certificate. 

The  following  reasons  held  not  sufficient  reasons  for  granting  a  certificate ; 
The  desire  of  the  governments  of  all  or  some  of  the  States  that  an  appeal  to  the 
Privy  Council  should  be  allowed ;  that  the  decision  affects  a  large  number  of 
persons  in  many  of  the  States  and  the  revenues  of  those  States  ;  that  the  decision 
reverses  a  decision  of  the  Supreme  Court  of  a  State. 

Appeals  from  the  Supreme  Court  of  Victoria. 

Two  cases  were  stated  by  tlie  Commissioner  of  Taxes  of  Victoria 
pui*suant  to  sec.  17  of  the  Income  Tax  Act  1896,  the  first  of  which 
was  as  follows  : — 


The  Honorable  Alfred  Deakin's  Case. 

"  1.  The  Honorable  Alfred  Deakin  was  from  and  after  the  9th 
May,  1901,  a  member  of  tlie  House  of  Representatives,  and  from 
and  after  the  1st  January,  1901,  one  of  the  King's  Miui.stei"?*  of 
State  for  the  Commonwealth  of  Australia,  and  was,  during  the 
year  1901,  domiciled  and  resident  in  Victoria. 

"  2.  The  said  Alfred  Deakin  received  under  sec.  48  of  the 
Constitution  of  the  Connnonwealth  of  Australia,  an  allowance  of 
£238  for  1901  as  a  member  of  the  House  of  Representatives,  and 
for  the  same  year  received  also  as  Minister  of  State  £1,050.  being 
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portion  of  the  sum  of  £12,000  payable  to  the  King  for  the  salaries 
of  the  Ministers  of  State  under  sec.  66  of  the  Constitution. 

"  3.  The  electoral  division  in  respect  of  which  the  said  Alfred 
Deakin  was  a  member  of  the  House  of  Representatives  was  in  the 
State  of  Victoria. 

"  4.  The  House  of  Representatives  sat  for  the  first  time  on  the 
19th  day  of  May,  1901,  on  which  day  the  said  Alfred  Deakin  took 
his  seat  and  the  said  House  sat  at  all  times  hitheiix)  in  Victoria. 

"  5.  The  work  done  by  the  said  Alfred  Deakin  as  Minister  and 
as  a  member  as  aforesaid,  and  in  respect  of  which  he  received  the 
moneys  hereinbefore  mentioned  was  so  far  as  his  personal  action 
is  concerned  nearly  all  performed  by  him  in  and  from  Melbourne, 
although  his  responsibilities  extended  to  all  the  Australian  Com- 
monwealth, and  as  Minister  he  attended  His  Excellency  the 
Governor-General,  and  met  his  colleagues  in  Cabinet  on  eight 
occasions  in  Sydney  and  on  sixty-eight  occasions  in  Victoria  and 
corresponded  (principally  from  Melbourne)  with  federal  officials 
in  the  several  States  of  the  Commonwealth  with  regard  to 
Customs  prosecutions  and  other  matters. 

"  6.  The  said  moneys  were  paid  to  and  received  by  the  said 
Alfred  Deakin  in  Melbourne  by  payment  of  the  said  moneys  into 
his  account  at  the  Union  Bank  of  Australia,  Melbourne. 

"  7.  In  assessing  the  income  of  the  said  Alfred  Deakin  for  the 
purpose  of  income  tax  I  included  the  said  sums  of  £233  and 
£1,650.  The  taxpayer  objected  to  such  assessment  on  the  ground 
that  the  said  sums  should  not  have  been  included. 

"  The  question  for  the  opinion  of  the  Court  is  : — 

"  Were  the  said  sums  of  £233  and  £1,650  or  was  either  and 
which  of  them  or  any  and  what  portion  thereof  rightly  included 
in  the  said  assessment  ?  " 
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Sir  William  John  Lyne's  Case. 

The  case  set  out  in  relation  to  Sir  William  John  Lyne,  a  similar 
state  of  facts  to  those  in  the  Honorable  Alfred  Deakin's  case,  the 
onlv  material  differences  beinij  that  he  was  domiciled  in  New 
South  Wales ;  that  during  the  session  of  Parliament  he  generally 
came  to  Melbourne  on  Tuesday  and  left  again  for  Sydney  on 
Friday  evening  ;   that  during  adjournments   of   the   House   he 
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^^*        House  he  occasionally  remained  in  Melbourne  from  Friday  to 

Deakin      Tuesday ;  that  he  performed  his  work  as  Minister  and  as  member 

Webb.       chiefly  in  and  from  Melbourne,  in  Parliament  House,  and  in  rooms 

Lyne        provided  for  ministers  in  premises  rented  by  the  Commonwealth; 

t'-  that  he  attended  Cabinet  meetings  on  twelve  occasions  in  Sydney, 

VV  KBB« 

and  on  more  occasions  in  Melbourne ;  that  when  in  Sydney  he  did 

his  business  there  in  premises  rented  by  the  Commonwealth ;  and 
that  the  moneys  sought  to  be  taxed  were  paid  to  and  received  by 
him  in  Sydney,  by  payment  of  them  into  his  account  at  the  Bank 
of  New  South  Wales. 

The  Full  Court  (Madden,  C.J.,  and  a'Beckett  and  Hodges,  JJ.), 
held  that  both  the  taxpayers  were  liable  to  income  tax  in  respect  of 
that  portion  of  the  sums  in  question  which  had  been  earned  in 
Victoria,  and  the  judgment  of  the  Court  is  repoi-ted  29  V.LR, 
748 ;  25  A.L.T.,  245. 

From  this  decision  the  taxpayers  now  appealed. 

Higgins,   K.C.   (Attorney-General   for    the    Commonwealth), 
and  Drake,  for  the  appellants.     As  to  the  effect  of  the  Income 
Tax  Acts,  there  is  no  machinery  in  the  Acts  for  distingaishing 
between  parts  of  the  salary  of  an  individual  where  bis  whole 
salary  is  earned  partly  in  and  partly  out  of  Victoria,  although  by 
sec.  10  of  the  Income  Tax  Act  1895  there  is  a  specific  provision 
for  apportioning  the  profits  of  a  foreign  company.     The  ordinary 
principle  that  a  tax  is  not  to  be  levied  unless  by  the  literal  con- 
struction of  the  Act  it  is  granted  must  be  applied.     According  to 
the  Income  Tax  Act  1895  the  only  salary  taxed  is  a  salary  earned 
in  Victoria.     If  a  subject  cannot  be  brought  within  the  letter  of 
the  law  he  is  free ;  Partington  v.  Attorney-General,  L.R  4  H.L, 
100,  at  p.  122,  followed  in  The  Queen  v.  Bv/Mey'a  Swamp  Estate 
Co.,  18  V.L.R,,  66.     A  liberal  construction  in  favour  of  the  tax- 
payer must  be  given  to  taxing  Acts ;  Arm,ytage  v.  Wilkinson,  3 
App.  Cas.,  355,  at  p.  369.     This  salary  was  not  earned  in  Victoria, 
but  was  earned  in  Australia.     It  is  true  the  boundaries  of  the 
Commonwealth  are  coincident  with  those  of  the  States,  but  they 
are  coincident  on  different  planes.     As  to  the  meaning  of  income 
"  earned  derived  or  received  "  in  sec.  14  (3)  see  In  re  Income  Tea 
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Acts,  23  V.L.R.,  312,  at  p.  316,  and  In  re  Income  Tax  Acts,  4  H.  C.  of  a. 
A.LR.  (C.N.),  37.     Assuming  that  these  incomes  would  be  other- 
wise  taxable,  the  tax  is  unlawful  as  it  interferes  directly  between 
an  officer  of  the  Commonwealth  and  his  Government.     It  is  a  tax 
imposed  on  an  income  when  earned.     Before  it  gets  into  the  hands 
of  the  officer  it  is  taxable.     The  Full  Court  has  taken  the  view 
that  income  earned  as  well  as  income  received  must  be  included 
in  returns  of  income  under  sec.  14  (3).     Unless  it  is  shown  that 
this  income  was  earned  in  Victoria,  the   Commissioner  cannot 
recover  anything.     The  whole  salary  must  have  been  earned  in 
Victoria  in  order  to  be  taxable.     The  judgment  of  the  Court  in 
this  case  (29  V.L.R.,  748 ;   25  A.L.T.,   245)  follows  a  previous 
decision  of  the  Full  Court  in  WoUaston's  Case,  28  V.L.R.,  357  ;  24 
A.KT.,  63.     If  it  is  once  admitted  that  there  is  any  unconstitu- 
tionality in  the  taxing  of  a  federal  officer,  the  whole  case  for  the 
Commissioner  is  gone.     The  Full  Court  relies  on  the  power  of  the 
Crown  to  disallow  an  Act  of  a  State  to  distinguish  the  decisions 
of  the  Courts  of  the  United  States  of  America.     It  is  a  most 
dangerous  thing  to  put  the  Crown  in  the  position  of  the  power 
that  is  to  judge  in  a  conflict  of  legislation  between  the  States  and 
the   Commonwealth.     The    Supreme   Court   drew  a   distinction 
between  the  power  to  refuse  assent  and  the  power  to  disallow. 

[Griffith,  C.J. — We  can  see  no  distinction  between  the  power 
of  disallowance  and  the  power  of  veto.] 

[Barton,  J. — In  the  case  of  Canada  the  power  of  veto  is 
difierent  from  that  in  the  case  of  the  Australian  States,  because 
in  the  former  case  the  Governor-General  in  exercising  the  power 
acts  on  the  advice  of  his  ministers.  It  was  never  intended  that 
this  Court  should  hold  its  hand  until  it  was  known  whether  the 
Crown  would  exercise  its  power  of  disallowance.] 

By  sec.  48  of  the  Constitution  the  sum  paid  to  members  of 
Parliament  is  termed  an  "  allowance."  The  salaries  of  the 
Ministers  of  the  Crown  are  provided  for  by  sec.  66  in  the  form  of 
an  appropriation  to  the  Crown.  It  may  be  that  this  would  come 
under  the  exemption  from  taxation  contained  in  sec.  7  of  the 
Income  Ta^:  Act  1895,  of  all  income  received  by  His  Majesty. 
In  WoOaston's  Case,  28  V.L.R.,  357,  at  p.  393,  a'Beckett,  J.,  was 
influenced  by  the  fact  that  in  that  particular  case  there  was  no 
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H.  C.  OF  A.  serious  infringement  on  the  immunity  of  federal  instrumentalities. 
The  point  is  that  if  there  is  a  power  innocently  to  infringe  on 
that  immunity  there  is  power  to  noxiously  do  so.     The  only  safe 
line  of  demarcation  to  draw  is  to  treat  federal  instrumentalities 
upon  one  plane  and  State  instrumentalities  upon  another.    If 
Wollaston's  Case  is  rightly  decided  there  is  no  limit  to  the  power 
of  taxation.     The  imposition  of  the  income  tax  for  the  year  1902 
is  authorized  by  Act  No.  1768,  which  was  passed  after  the  Consti- 
tution, so  that  the  question  whether  the  tax  is  or  is  not  validated 
by  sec.  108  of  the  Constitution  does  not  arise.     Every  presump- 
tion should  be  made  against  the  application  of  the  general  words 
of  the  Income  Tax  Act  ]  895  to  a  class  of  officei-s  of  the  Crown 
which  was  not  then  in  existence.     This  Court  has  in  D'E)nden  v. 
Pedder,  ante  p.  91,  held  that  the  decisions  of  the  United  States 
Courts  based  on  that  in  McCuUoch  v.  Maryland,  4  Wheat,  316, 
are  applicable  to  the  Constitution.     In  Dobbins  v.  Erie  County, 
16  Peters,  435,  it  was  held  that  it  is  not  competent  for  a  State  to 
tax  the  salary  of  a  federal  officer.     In  Collector  v.  Day,  1 1  Wall, 
113,  the  same  doctrine  was  applied  to  a  Federal  tax  on  the  salary 
of  a  State  Judge.     The  question  of  whether  the  limits  of  the  Con- 
stitution have  been  transcended  rests  with  this  Court  and  with  no 
other  authority.  Without  dissent  the  principle  has  been  established, 
affirmed  and  rcafljrmed,that  it  is  not  competent  for  one  govemment 
to  tax  another.     Taxing  the  income  of  a  federal  officer  is  an  inter- 
ference with  a  federal  instrumentality  ;  Dobbins  v.  Erie  Coiinfy  ' 
(supra).     Whatever  device  is  adopted,  if  the  object  is  to  diminish 
the  amount  payable  to  the  officer,  the  device  fails.  It  may  be  argued 
that  the  prohibition  in  sec.  114  of  the  Constitution  against  a  State 
taxing  the  property  of  the  Commonwealth,  is  limited  to  property 
and  does  not  extend  to  Commonwealth  instrumentalities,  but  the 
Court  should  not  give  as  much  weight  to  the  expressio  unins 
exclitsio  alterius  argument  in  relation  to  the  Constitution  as  in 
relation  to  ordinary  Acts  of  Parliament;  Legal  Tender  CaseSy  12 
Wall.,  457,   at  544.      See   also  Leprokon  v.  City  of  Ottawa,  - 
Ontario  App.,   522.     There   is.  a  certain  similarity   between  a 
federal  officer  doing  his  work  in  a  State,  and  an  ambassador. 
He  is  there  not  by  the  permission  of  the  State  but  by  virtue  of  a 
higher  authority. 
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[Griffith.  C.J. — Is  not  the  right  to  tar  co-extensive  only  with  H.  C.  of  A. 
the  right  to  exclude  ?     A  State  could  not  exclude  a  federal  officer 
from  its  territory.] 

As  to  the  right  to  tax  federal  officers,  see  also  Ex  parte  Otven,  20 
New  Brunswick  R.,  487  ;  R.  V.  Bowell,  4  British  Columbia  R.,  498. 
As  to  the  Bank  of  Toronto  v.  Lamhe,  12  App.  Cas.,  575,  on  which 
the  Full  Court  relied  so  strongly,  that  was  not  a  case  of  taxation 
of  a  federal  instrumentality.  The  bank  was  a  private  bank, 
though  incorporated  under  federal  law.  As  in  the  Municipal 
Coun/dl  of  Sydney  v.  The  Commonwealthyante  p.  208,  it  was  held 
that  a  new  kind  of  property  had  come  into  existence  which  was 
not  in  the  contemplation  of  the  Parliament  of  New  South  Wales 
when  passing  the  Sydney  Corporation  Act  1902,  so  here  a  new 
kind  of  person,  viz.,  an  officer  of  the  Commonwealth,  has  come 
into  existence,  who  was  not  in  the  contemplation  of  the  Victorian 
Parliament  when  the  Income  Tax  Act  1896  was  passed,  and, 
therefore,  he  is  not  taxable  under  that  Act.  Whether  this  t-ax  is 
levied  under  the  Act  of  1895  or  that  of  1902  it  is  subject  to  the 
Constitution.  The  Constitution  was  interpreted  by  this  Court  in 
UEmden  v.  Pedder,  ante  p.  91,  just  as  any  other  Imperial  Act 
would  be  interpreted.  The  cases  of  Dobbins  v.  Erie  County, 
supra,  at  p.  443  ;  Collector  v.  Day,  supra, ;  and  Leprohon  v.  Ottawa, 
supra,  at  p.  525,  and  40  Ontario  Rep.,  Q.B.,  478,  were  all  expressed 
to  be  test  cases,  and  the  decisions  were  intended  to  apply  to  all 
federal  officers.  The  grant  by  the  Constitution  of  express  powers 
includes,  by  implication,  the  grant  of  powders  without  which  the 
express  powers  would  be  useless.  Ex  parte  Owen,  supra,  at  p. 
497.  Tlie  income  of  a  federal  officer  is  itself  a  federal  instru- 
mentality, because  it  is  the  means  by  which  the  Commonwealth 
secures  the  services  of  the  officer.  The  imposition  of  this  tax 
is  inconsistent  with  the  Constitution  in  so  far  as  it  affects  the 
remuneration  of  a  minister,  and  of  a  member  of  parliament.  The 
case  for  a  member  of  parliament  is  much  stronger  than  that  for 
a  minister,  because  of  the  language  of  sec.  48  of  the  Constitution. 
The  tax,  so  far  as  it  affects  a  minister,  is  an  interference  with  the 
control  of  a  department  of  the  Commonwealth.  Neither  ministers 
nor  members  of  parliament  are  within  the  jurisdiction  of  a  State. 

They  also  referred  to  National  Bank  v.  Cammonivealth,  9  Wall., 
353,  at  p.  361. 
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Isaacs,  K.C.,  and  Cussen  {Bryant  with  them),  for  the  respondent 

The  Income  Tax  Acts  impose  a  tax  on  income,  i.6.,  on  money  that 

Dfakin      has  come  in.  The  original  Act  of  1895  is  a  constitutional  Act   The 

Wkbb.       ^^'y  question  now  is,  is  each  of  the  appellants  now  subject  to  the 

Lyj-j.        Act  ?     The  Act  of  1895,  being  a  valid  Act,  even  if  it  is  correct 

.,^^-  that  it  embraces  various  classes  of  income,  viz.,  income  earned, 

Webb. 

income  derived,  and  income  received,  the  appellants  have,  according 

to  the  special  case,  received  the  income,  and  it  is  in  respect  of  the 
income  they  have  received  that  they  are  taxed.  The  money  had 
been  paid  to  the  bankers  of  the  appellants,  and  was  a  debt  owing 
by  those  bankers  to  the  appellants.  Further,  the  money  had  been 
received  in  the  year  prior  to  that  in  respect  of  which  the  tax  is 
imposed.  That  tax  is  upon  the  appellants,  and  is  proportioned  to 
the  amount  of  income  they  received  in  the  particular  year,  which 
income  is  estimated  by  the  amount  of  income  received  during  the 
preceding  year.  If  one  of  the  appellants  had  ceased  to  hold  office 
at  the  end  of  1901,  could  he  exclude  from  his  return  of  income 
made  for  the  year  1902  the  salary  he  received  during  1901  ? 
The  Income  Tax  Acts  do  not  make  it  unlawful  for  the  officer 
to  receive  the  whole  of  his  salary.  In  that  case  there  would 
be  a  conflict  of  powers.  The  whole  question  is  what  has  the  State 
Legislature  done,  and  it  is  no  use  to  say  that  it  could  do  something 
illegal.      There  is  a  presumption  that  every  Act  is  constitutional 

[Griffith,  C.J. — In  our  opinion  there  is  no  doubt  that  the  tax 
imposed  by  those  Acts  is  a  tax  on  incomes  received,  and  that  the 
appellants  had  received  the  income  when  the  tax  was  imposed.] 

As  to  the  meaning  of  income,  see  Lawless  v.  Sidlivav,  6  App. 
Cas.,  373.  Apart  from  the  federal  aspect  of  the  question,  a  salary 
is  divisible,  and  may  be  apportioned,  e.g.,  in  the  case  of  a  commer- 
cial traveller  who  travels  outside  as  well  as  inside  Victoria  for  the 
purpose  of  earning  his  salary.  So  far  as  it  is  earned  in  Victoria,it 
is  taxable. 

[Griffith,  C.J. — It  is  not  necessary  to  decide  that] 

As  to  the  argument  that  a  federal  salary  cannot  be  earned  in 
Victoria,  there  is  no  Australian  plane  as  distinct  from  a  State 
plane.  Prior  to  federation  each  State  had  plenary  powers  of 
legislation  within  its  boundaries.  The  effect  of  federation  was  to 
collect  certain  subject  matters  and  hand  them  over,  not  to  another 
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territory,but  to  another  authority,but  the  powers  of  that  authority  H.  C.  or  A. 
are  to  be  exercised  within  the  same  territory  for  the  same  States. 
The  States  themselves,  with  their  constitutions,  and  legislative 
and  executive  powers,  remain  exactly  the  same.  The  territory  of 
each  is  the  same.  It  is  a  transference  of  existing  powers  and 
creation  of  new  powers  in  the  same  territory.  When  anything 
is  described  as  happening,  or  being  done,  within  a  State,  the 
same  meaning  must  be  given  now  as  before  federation. 

[O'Connor,  J. — So  far  as  the  carrying  out  of  federal  functions 
is  concerned  it  may  be  that  there  are  no  State  boundaries.] 

Griffith,  C.J. — Or.  XXX.,  r.  1,  of  the  Rules  under  the  High 
Court  Procedure  Act  1903,  requires  actions  to  be  tried  in  the  State 
in  which  the  cause  of  action  arose.] 

That  is  where  a  material  part  of  the  cause  of  action  arose  ;  Read 

v.  Browiiy  22  Q.B.D.,  128.   The  word  '*  income  "  in  the  Income  Tax 

Acts  mast  be  read  as  "  income  so  far  as  it  arises  in  Victoria." 

Australia  is  only  a  geographical  term.     The  income  in  question 

here  was  earned  in  Australia,  and  in  that  part  of  it  called  Victoria. 

In  United  States  v.  Kagaina,  118  U.S.R.,  375,  which  dealt  with 

the  right  of  a  State  to  affect  Indians  in  the  Indian  Territory,  the 

Court  looked  at  the  geographical  limits  of  the  State,  and  held 

that  the  soil  and  people  of  the  Territory  were  for  some  purposes 

under  the  jurisdiction  of  the  State,  and  for  other  purposes  under 

that  of  the  Union.     See  also  Klaplin  v.  HausmaUy  93  U.S.R.,  at 

p.  136  ;  Tarbles  Case,  13  Wall.,  397,  at  p.  406.     "  Earned  within 

Victoria,"  means  earned  within  the  geographical  limits  of  Victoria. 

As  to  the  place  where  a  crime  is  committed,  see  R,  v.  Bainfordy 

(1901)  1  S.R.,  (N.S.W.),  337;  R.  v.  Coombes,  1  Leach  C.C,  388; 

R.   V.  Keyn,  2  Ex.  D.,  63,  at  p.  232.     A  federal  officer  working 

within  the  Commonwealth  must  earn  his  income  within  a  State, 

and  within  that  State  in  which  he  does  the  work.     Could  a  mail 

contractor  refuse  to  pay  a  State  income  tax  as  not  being  earned 

within  the  State  ?     If  one  of  the  appellants  had  died  the  day 

after  his  salary  was  paid  would  not  the  amount  of  it  have  been 

liable  to  probate  duty  ?     All  the  United  States  cases  regard  the 

geographical  limits  of  the  State,  and  recognise  that  within  those 

limits  there  are  two  authorities  having  different  spheres  of  action. 

In  the  case  of  an  Imperial  officer  sent  to  Australia  to  do  work 
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H.  0.  or  A.   there,  he  earns  his  salary  in  Australia  and  in  that  particular  part 

of  it  in  which  he  does  his  work.     His  salary  is  fixed  by  a  para- 

Deakik      mount  power.     Could  he  say  he  was  on  a  different  plane  from  an 

ordinary  citizen  and  refuse  to  pay  income  tax  whether  imposed 

by  the  State  or  by  the  Commonwealth  ? 

[Griffith,  C.J. — Although  the  British  Parliament  is  paramount 
the  British  Government  does  not  exercise  its  administrative 
powers  here.  For  all  practical  purposes  Great  Britain  is  an  entirely 
different  State  from  Australia.  But  the  Commonwealth  has 
power  over  the  whole  of  Australia  and  continuously  exercises  it.] 

The  power  of  the  Imperial  Parliament  is  the  important  thing. 
The  non-user  of  that  power  is  unimportant  for  this  argument. 
That  illustration  is  stronger  than  the  present  case.  The  State 
can  be  in  no  worse  position  in  regard  to  the  Commonwealth  than 
that  in  which  the  Commonwealth  is  in  regard  to  the  Empire. 
This  illustration  bears  upon  the  questions  of  the  divisibility  of 
the  salary,  of  the  meaning  of  "earned  in  Victoria,"  and  of  federal 
instrumentalities.  If  the  State  is  prohibited  from  taxing  a  federal 
instrumentality  the  Commonwealth  and  the  State  are  both  equally 
prohibited  from  taxing  the  income  when  received  of  an  Imperial 
instrumentality.  Neither  the  Commonwealth  nor  the  State  can 
prevent  the  Imperial  officer  fiom  coming  here,  or  from  receiving 
the  whole  of  his  salary,  but  both  can  tax  the  income  of  that 
officer  when  he  receives  it.  In  the  latter  case  no  conflict  of  power 
can  arise,  because  the  tax  does  not  arise  until  after  the  transaction 
between  the  officer  and  his  government  is  at  an  end. 

[Griffith,  C.J. — Is  not  this  case  within  the  decision  in  Dobbin fi 
V.  EiHe  County  (sujyra)  ?] 

No.  The  Act  under  consideration  in  that  case  taxed  the 
emoluments  of  the  office,  eo  nomine.  The  Court  may  well  have 
thought  that  the  tax  had  the  effect  of  preventing  the  officer  from 
receiving  the  whole  of  his  salaiy.  The  Victorian  income  tax  is 
an  entirely  personal  tax ;  In  re  Income  Tax  Acts,  26  V.L.R.,  554 ; 
21  A.L.T.,  206  :  26.,  28  V.L.R.,  338 ;  24  A.L.T.,  55 ;  ih,,  29  V.LR, 
526,  at  p.  530  ;  25  A.L.T.,  136.  Money  when  paid  over  is  in  the 
same  position  as  land,  and  may  be  taxed  ;  Weston  v.  C/iarledon, 
2  Peters,  449,  at  p.  468.  Everj'^  person  in  the  State  is  taxable  by 
the  State  in  respect  of  money  that  is  his.     An  employ^  of  the 
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Commonwealth  is  in  the  same  position  for  this  purpose  as  a  H.  C.  or  A. 
contractor  with  the  Commonwealth.  ^ 

[Griffith,  C.J. — There  is  this  distinction,  that  a  contractor  can      deakin 
take  the  tax  into  consideration  when  making  his  contract.]  Wbbb 

The  case  of  Thompson  v.  Union  Pacific  Railroad  Co.,  9  Wall.,       ^ 
579,  at  p.  590,  shows  how  far  McGulloch  v.  Maryland  (supra)        /• 

establishes  a  principle,  and  the  Court  refused  to  extend   that       

principle.  The  Court  also  said  that  the  principle  was  not  so  wide 
as  some  of  the  reasoning  seemed  to  indicate.  If  the  principle  is 
as  wide  as  is  contended  for  it  must  cover  the  case  of  a  contractor. 

[Griffith,  C.J. — Not  necessarily  so.  The  case  of  the  contractor 
was  not  neces.sarily  within  the  contemplation  of  the  legislature.] 

The  Courts  of  the  United  States  have  held  that  once  money  has 
become  the  property  of  a  federal  instrumentality  it  is  taxable ; 
Easton  v.  Iowa,  188  U.S.R.,  220,  at  p.  230  ;  Mun*ay  v.  Charleston, 
96  U.S.R.,  432,  at  p.  446 ;  iSf>ii/der  v.  Bettman,  190  U.S.R.,  249; 
United  States  v.  Perkins,  163  U.S.R.,  625  ;  Honie  Insurance  Co. 
v.  New  York,  119  U.S.R.,  129 ;  Western  Union  Telegraph  Co.  v. 
Massachusetts,  125  U.S.R.,  530. 

[Griffith,  C.J. — All  those  cases  illustrate  the  distinction  I  have 
before  pointed  out,  viz.,  that  if  the  tax  is  upon  a  person  or  corpor- 
ation as  a  federal  instrumentality,  it  is  heA ;  if  otherwise,  it  is 
good.] 

The  case  of  Bank  of  Toronto  v.  Lambe,  12  App.  Cas.,  575,  is  a 
distinct  decision  that  the  principle  laid  down  in  McGvMoch  v. 
Maryland  (supra)  has  no  application  to  a  constitution  granted  by 
the  British  Parliament. 

[Griffith,  C.J. — That  case  would  have  been  decided  in  the 
same  way  in  the  United  States  apart  altogether  from  the  British 
North  America  Act.] 

The  Act  under  which  the  Bank  of  Toronto  was  constituted,  49 
Vict.  CH.  120,  puts  no  public  duty  on  the  bank  to  perform  any 
federal  function.  That  is  the  same  in  the  case  of  the  National 
Banks  in  the  United  States.  See  Brightley's  Digest  of  United 
States  Laws,  p.  56  ;  Act  of  June  3rd,  1864.  The  later  American 
cases  say  that  the  same  principles  apply  to  the  National  Banks  as 
to  the  bank  referred  to  in  McCulloch  v.  Maryland  (supra). 

[Griffith,  C.J.— Sec.  42  of  the  United  States  Act  expressly 


596 


HIGH   COURT 


[1904. 


Deakin 

r. 
VVkbb. 

Lyne 

r. 
Webb. 


H.  C.  OF  A.  provides  that  shares  of  the  National  Banks  may  be  taxed  by  the 
^^^'       States.] 

Van  Allen  v.  Assessors,  3  Wall.,  573,  at  p.  596,  shows  that  that 
provision  only  adopts  the  exception  made  by  Marshall^  C.J.  The 
section  does  not  alter  the  position.  In  Banh  of  Toronto  v,  Lambe 
(supra),  at  p.  578,  it  was  said  that  the  maxim  that  the  power 
to  tax  is  the  power  to  destroy,  which  is  the  foundation  of  the 
principle  laid  down  by  Marshall,  C.J.,  has  no  application  to  a 
constitution  under  the  Crown.  The  Australian  Constitution  is 
exactly  within  the  words  of  the  judgment  in  that  case  ;  it  is  an 
exhaustive  distribution  of  powers  between  the  Commonwealth 
and  the  States.  The  only  difference  between  the  Australian  and 
the  Canadian  Constitutions  is  that  in  the  former  the  powers  of 
the  State  are  not  enumerated. 

[Griffith,  C.J. — Is  the  Admiral  of  tlie  Australian  Station 
taxable  by  the  Commonwealth,  or  by  the  States  ?] 

Yes,  unless  the  taxing  Act  is  repugnant  to  an  Imperial  Statute. 
The  Commonwealth  has  power  of  direct  taxation,  and  a  State 
officer  would  be  subject  to  a  Commonwealth  Income  Tax  Act.  The 
Constitution  must  be  dealt  with  in  the  same  way  as  any  other 
Imperial  Act  of  Parliament.  No  prohibitions  are  to  be  implied  in 
it.  Victoria  had,  under  her  Constitution,  express  power,  though  in 
general  words,  to  impose  any  taxation  she  thought  fit.  Of  course, 
the  power  of  the  State  Parliament  does  not  extend  now  to  matters 
as  to  which  exclusive  jurisdiction  is  given  to  the  Commonwealth. 
The  exclusive  jurisdiction  given  by  sec.  52  (il)  of  the  Constitution 
is  sufficient  to  support  the  decision  in  UEmden  v.  PecUler  (supra). 
Except  as  to  the  matters  exclusively  vested  in  the  Commonwealth, 
the  State  Parliaments  have  the  same  powers  as  before  federation. 

[O'Connor,  J. — Exclusive  power  is  expressly  given  to  the 
Commonwealth  Parliament  only  as  to  the  transferred  depart- 
ments, and  nothing  is  said  as  to  new  departments,  e.g.,  the 
Department  of  Home  Affairs.] 

That  may  be  a  casus  omissus.  The  United  States  Constitution 
is  a  grant  by  the  people  of  the  States.  There  is  no  power  above 
them.  The  Australian  Constitution  is  a  grant  and  distribution  of 
powers  by  tlie  Imperial  Parliament.  The  Constitutions  of  the 
States  now  depend  on  the  Constitution  of  the  Commonwealth. 
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MarshaUy  C.  J.,  said  that  the  powers  of  a  State  legislature,  which    H-  C.  op  A. 
are  conferred  by  a  single  State,  cannot  over-ride  the  powers  of 
the  United  States,  which  are  given  by  the  people  of  all  the  States. 
That  cannot  be  said  of  the  Australian  States  and  the  Common- 
wealth.      The    powers    of    the   Australian   States   and   of   the 
Commonwealth  come  from  the  same  source.     All  that  this  Court 
can  look  at  in  construing  the  Constitution  is  its  legal  aspect.   The 
^me  distinction  exists  between  the  Australian  Constitution  and 
that  of  the  United  States  as  between  the  Canadian  Constitution 
and  that  of  the  United  States.     It  is  a  Constitution  under  the 
Crown.     That  of  the  United  States  is  not  under  anything.     The 
Constitutions  of  the  United  States  and  of  the  several  States  of  the 
Union  run  absolutely  on  parallel  lines,  and  there  is  nothing  to 
control  them  but  the  law.      So  the  Supreme  Court  of  the  United 
States  had  to  find  a  principle  which  would  preserve  the  existence 
of  the  Union.     That  Court,  therefore,  invented  the  doctrine  of 
implied  prohibition.    That  doctrine  is  no  more  applicable  to  the 
Australian  Constitution  than, according  to  the  decision  of  the  Privy 
Council,  it  is  applicable  to  the  Canadian  Constitution.     See  also 
R.  V.  Burah,  3  App.  Cas.,  889,  at  p.  904..  There  are  no  restrictions 
on  the  powers  of  the  States  outside  those  contained  in  sees.  106 
and  107  of  the  Constitution.     There  are  no  implied  restrictions  in 
that  Constitution,  but  the  Constitution  of  the  United  States  is  full 
of  implied  restrictions.     As  to  the  Canadian  Constitution,  see  per 
Lord   Watson  in  Liqwidator  of  Maritivie  Bank  of    Canada  v. 
Receiver-General  of  Nt\o  Brui}8H)irky{\^^2)  App.  Cas.,  437.     The 
Canadian  Provinces  stand  in  the  same  relation  to  the  Dominion 
as  the  Australian  States  do  to  the  Commonwealth.    As  to  the 
power  of  veto  in  Canada,  see  Todd's  Parliamentary  Govemvient 
in   British   Colonies,   2nd  ed.,  pp.    170,    527.     The  Crown  had 
always  at  common  law  the  right  to  revoke  the  assent  given  by  its 
agent  to  a  Colonial  Act  of  Parliament.     The  fact  that  the  Crown 
has  said  that  that  power  may  be   exercised  by  the  Governor- 
General  in  relation  to  Provincial  Acts  does  not  alter  the  position. 
Would  the  Privy  Council  have  decided  the  Bank  of  Toronto  v. 
Lambe  {supra)  differently  if  it  had  arisen  under  the  Australian 
Constitution  ? 

[Grifffth,  C.J. — It  was  never  intended  that  the  veto  should  be 
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H.  0.  OP  A.  used  to  settle  disputes  between  the  Commonwealth  and  the  States. 
Sec.  74  of  the  Constitution  expressly  provides  to  the  contrary.] 

Many  bills  of  the  Dominion  of  Canada  have  not  been  assented 
to.  See  Quick  <t  Oarran  on  tlie  Constitution,  p.  694.  The  right 
of  the  Crown  to  disallow  an  Act  must  be  regarded  by  this  Court 
as  an  efficient  power.  The  Crown  would  disallow  an  Act  a& 
between  the  Commonwealth  and  the  States  as  it  would  in  the 
case  of  a  New  Zealand  Act  which  interferes  with  Canada.  See 
also  Todd's  ParliaTnentary  Oovemment  in  tJie  Colonies,  p.  527. 
It  has  been  held  that  if  there  is  a  power  granted  by  the  Constitu- 
tion of  a  Province  of  Canada  it  does  not  matter  if  it  conflicts  with 
a  power  of  the  Dominion ;  Attot^n^y-Oenerai  for  Manitoba  v. 
Manitoba  Licence  Holders'  Association,  (1902)  A.C.,  73,  at  p.  78. 
Similarly  a  Dominion  Act  is  not  bad  because  it  conflicts  with  the 
powers  of  a  Province  ;  Russell  v.  The  Queen,  7  App.  Cas.,  829.  In 
Brewers'  and  Maltsters'  Association  of  Ontario  v.  Attorney- 
General  for  Ontario  (1897),  A.C.,  231,  at  p.  237,  it  was  said  that 
if  a  provincial  legislature  were  under  the  guise  of  direct  taxation 
to  seek  to  impose  indirect  taxation,  the  legislation  might  be  invalid,- 
but  in  this  case  there  is  no  attempt  under  the  guise  of  a  State  tax 
to  cut  down  federal  salaries  or  to  affect  federal  operations.  The 
effect  may  be  the  .same  qud  the  man,  but  it  is  not  the  same  qua 
the  Federal  Government.  There  is  no  "direct  impediment"  placed 
in  the  way  of  the  federal  officer ;  see  Railroad  Co,  v.  Peniston, 
18  Wall.,  5,  at  p.  35.  The  taxation  of  a  government  agent  is 
invalid  only  when  it  is  the  government  that  is  attacked.  Central 
Pacific  Railroad  Co.  v.  Califoimia,  162  U.S.R.,  91,  at  p.  121. 
[They  also  referred  to  Owensboro'  National  Bank  v.  OwenfboTo\ 
173  U.S.R.,  664 ;  Davis  v.  Elniira  Savings  Bank,  161  U.S.R., 
283.]  The  true  test,  however,  of  the  validity  of  a  State  Act  is  sec 
107  of  the  Constitution.  The  grant  of  the  Constitutions  of  the 
Commonwealth  and  of  the  States  is  based  on  confidence  that  the 
powers  will  not  be  abused.  [They  also  referred  to  Loan  Associa- 
tion V.  Topeka,  70  Wall.,  655 ;  Lefroy's  Legislative  Poiver  in 
Canada,  pp.  xlxi.,  198,  671 ;  Providence  Bank  v.  BiUiiigs.  4 
Peters.,  514,  at  p.  561  ;  Clements  on  Canadian  Constitution,  pp^ 
174,  222 ;  Glosso}^  v.  Howard,  10  Q.B.,  at  p.  457 ;  R  v.  Mayor 
of  Lovd<yii,  3  B.  &  A.,  270.]     In  Canada  the  division  of  power  is 
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on  the  same  lines  as  in  Australia,  although  the  language  used  is  H,  C.  op  A. 

•        •  1904 

different.     This  legislation  is  within  sec.  108  of  the  Constitution. 

The  mere  fact  that  an  Act  passed  subsequently  to  federation  fixes  Dbakin 

the  rate  at  which  an  income  tax  imposed  by  an  Act  prior  to  wkbb 
federation   does   not   take   the   case   out   of   sec.    108.       Either        ^^^^ 

under   sec.    107    or    108    this    tax   is    valid.      The    position  in  „,«• 

VV  KBB. 

McCulloch  V.  Maryliind  {supra)  has  been  misunderstood.      It        

laid    down   one  main  principle  that   interference   with   federal 
operations  by  the  State  was  not  permissible,  and  further  that 
taxation  may  be  a  form  of  interference.     It  was  urged  that  the 
interference  was  a  small  one.     Marshall,  C.J.,  answered  to  that  it 
may  be  very  great  and  therefore  there  must  be  none  at  all.     The 
result  is  that  in  such  a  case  as  the  present  there  is  a  preliminary 
question  for  the  Court : — Does  the  tax  interfere  with  the  agent  as 
agent  ?    The  answer  to  it  depends  on  the  substance  and  effect  of 
the  Act.     That  was  the  question  in  Brown  y.  Mainland,  12 
Wheat.,  419 ;  Railroad  Go.  v.  Peniston  (supra).     In  cases  like 
Dobbins  v.  E'tne  County  (supra)  and  Leprohon  v.  City  of  Ottawa 
(supra),  the  Courts  have  used  the  answer  of  Marshall,  C.J.,  to  the 
objection  that  the  interference  was  a  small  one,  as  the  ground  for 
saying  that  there  was  an  interference.     They  say  the  power  may 
be  abused,  and  therefore  there  is  an  interference.     The  question 
whether  there  is  an  interference  is  one  of  fact  for  the  Court. 
The  Australian  Constitution  protects  the  Commonwealth  and  the 
Statues  in  a  way  that  the  American  Constitution  does  not  protect 
the  Union  and  the  States.     These  oflScers  are  not  picked  out  and 
taxed,  but  they  are  taxed  in  general  with  other  citizens.     In  a 
general  Act  like  these  Income  Tax  Acts  the  Court  should  hold 
that  it  does  not  affect  federal  operations.     None  of  the  facts  in 
the  case  show  that  the  operations  of  the  officers  are  interfered 
with.     If  a  State  Act  were  carried  to  excess  or  showed  a  discrim- 
ination, then  the  Imperial  Government,  that  is  the  Crown,  might 
interfere.     From  sec.  107  of  the  Constitution  it  is  clear  that  it 
continues  every  power  of  the  States  Parliaments  except  those 
exclusively  vested  in  the  Commonwealth  and  therefore  withdrawn 
from    the   States   Parliaments.      There    are   important    powers 
referred  to  in  the  Constitution  which  the  States  never  had.     One 
of  the  powei*s  that  the  State  of  Victoria  originally  had  was  tlie 


600 


HIGH   COURT 


[1904. 


H.  0.  OF  A. 
19(H. 

V , ' 

Dearin 

1'. 
Webb. 

Lynk 

0. 

Webb. 


power  to  tax  every  person  in  Victoria.  Thai  power  is  not  subject 
to  any  limitation.  Sec.  107  was  purposely  left  wider  than  the 
coiTesponding  section  in  the  United  States  Constitution  in  order 
that  the  States  might  exercise  their  powers  during  the  transition 
period.  The  remedy  is  not  to  deny  the  existence  of  any  power 
included  in  sec.  107,  but  it  is  under  sees.  108  and  109  hv  the 
Parliament  of  the  Commonwealth  making  laws.  The  Income  Tax 
Acts  would  be  protected  by  sec.  108  if  by  no  other  section.  The 
Australian  and  the  United  States  Constitutions  have  quite 
different  histories.  In  the  case  of  the  former  it  has  always  been 
the  custom  for  the  people  to  trust  parliament,  while  in  the  United 
States  members  of  parliament  have  been  looked  on  as  mere 
delegates,  and  the  powers  of  parliament  were  considered  to  be 
liable  to  abuse  and  therefore  to  be  closely  watched.  In  the 
Australian  States  we  have  responsible  government,  in  America 
the  legislative  and  executive  parts  of  the  government  are  distinctly 
separated.  In  Australia  there  is  the  protecting  power  of  the 
Crown,  in  America  there  is  no  power  above  the  Union,  and  the 
only  protection  for  the  Union  and  the  States  is  the  Supreme 
Court.  In  the  circumstances  of  the  Australian  colonies  it  would 
not  be  astonishing  to  find  unlimited  power  of  taxation  granted  both 
to  the  Commonwealth  and  to  the  States,  because  it  is  assumed 
that  the  confidence  will  not  be  abased,  and  in  addition  there  are 
tlie  possibilities  of  suggestion  by  the  governments,  and  of  reserv- 
ing Acts  for  the  assent  of  the  Crown,  and  the  power  of  disallow- 
ance. In  addition  there  is  the  power  of  this  Court  to  say  in 
particular  cases  that  there  is  an  interference  with  Commonwealth 
operations.  As  to  the  construction  of  the  Income  Tax  Acts,  if 
there  is  any  doubt  as  to  when  the  tax  became  operative,  the  Court 
will  hold  that  it  became  operative  at  such  a  time  as  would  make 
it  constitutional,  viz.,  when  the  taxpayer  has  received  his  salary. 


Higglns,  in  reply.  There  is  no  line  separating  a  tax  which  is 
discriminating  from  one  which  is  not. 

It  is  consistent  with  the  facts  stated  in  this  case  that  the  tax 
was  payable  before  the  appellants  actually  received  the  money. 
And  whether  the  tax  is  payable  before  or  after  the  receipt  of  it 
does  not  matter.    The  value  of  the  office  is  depreciated  by  the  tax. 
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The  only  Income  Tax  Act  in  force  when  the  Constitution  came   H.  C.  op  A 

into  force  was  Act  No.  1374.    Assuming  that  it  remained  in  force, 

this  tax  could  not  be  claimed  by  force   of  that  Act  only,  and, 

therefore,  sec.   108  of  the  Constitution  does  not  help.     Further, 

Victoria  never  had  the  power  to  tax  federal  officers,  and  therefore 

the  power  to  do  so  could  not  be  continued.     For  the  purpose  of 

deciding  as  to  a  conflict  of  powers  between  the  Commonwealth 

and  a  State  the  Crown  is  helpless.     As  to  the  argument  that  the 

power  of  the  Commonwealth  and  of  the  States  came  from  the 

same  source,  that  of  the  Union  and  of  the  States  came  from  the 

same  source,  viz.,  the  people. 

He  referred  to  National  Bank  v.  Cotnmonwealthy  9  Wall.,  353 ; 
Daviea  v.  Elrnira  Savings  Bank  {supra)',  Attorney -General  for 
Ontario  v.  Attorney -General  for  Canada^  (1896)  App.  Cas.,  348, 
at  p.  366;  Snyder  v.  Bettiniin,  supra,  at  p.  254;  Tennant  v. 
Smith,  (1892)  App.  Cas.,  150. 

Isaacs,   K.C.,   refen*ed   to    Windfior  v.  Commercial  Bank  of 

Windsor,  3  Cart.,  367. 

Gur.  adv.  vult. 


Griffith,  C.J.  These  are  two  appeals  from  decisions  of  the  October  2sth. 
Supreme  Court  of  Victoria  upon  cases  stated  by  the  Commissioner 
of  Taxes  of  that  State,  raising  the  question  whether  sums  of  money 
received  by  the  appellants  in  respect  of  their  remuneration  for 
the  year  1901  as  Ministers  of  State  of  the  Commonwealth  and 
Members  of  the  House  of  Representatives  were  properly  included 
in  the  assessment  of  their  income  for  that  year  for  the  purposes 
of  determining  the  income  tax  payable  in  1902  under  the  Vic- 
torian Income  Tax  Acts.  The  only  difference  between  the  two 
cases  is  that  Sir  W.  Lyne  represented  a  New  South  Wales  con- 
stituency, and  was  domiciled  in  that  State,  in  which  he  also 
resided,  except  so  far  as  his  official  and  parliamentary  duties 
required  his  presence  at  the  temporary  seat  of  the  Government 
at  Melbourne,  in  Victoria,  while  Mr.  Deakin  represented  a  Vic- 
torian constituency,  and  was  domiciled  and  resident  in  Victoria. 
The  Supreme  Court,  following  their  previous  decision  in  Wollas- 
ton'a  Case  (28  V.L.R.,  357),  held  that  both  sums  were  properly 
included  in  the  assessment  so  far  as  they  related  to  the  earnings 
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H.  C.  OP  A.  of  the  appellants  in  Victoria.  The  Court  had  held  in  Wollaston's 
Cftse  that  the  salary  of  a  Commonwealth  officer  whose  duties 
require  his  presence  in  more  than  one  State  is  apportionable  in 
proportion  to  the  periods  spent  within  the  several  States. 

The  Victorian  Income  Tax  Act  1895  (No.  1374),  defines  (sec.  2) 
the  term  "  income  derived  by  any  person  from  personal  exertion," 
or  "  income  from  personal  exertion,"  as  meaning  "all  income  con- 
sisting of  earnings,  salaries,  wages,  allowances,  pensions,  super- 
annuations, or  retiring  allowances  or  stipends  earned  in  or  derived 
from  Victoria,  and  all  income  arising  or  accruing  from  any  trade 
carried  on  in  Victoria."    The  material  words  in  the  present  case 
are "  salaries    ....    earned  in    ...     .    Victoria."     Sec.  .1 
enacts  that  subject  to  the  Act  "  there  shall  be  charged  levied 
collected  and  paid  for  the  use  of  Her  Majesty  in  aid  of  the  Con- 
solidated Revenue  for  each  year  duties  of  income  tax  at  such 
rates  as  may  for  each  year  be  declared  by  an  Act  of  Parliament, 
that  is  to  say — (a)  On  all  incomes  derived  by  any  person  from 
personal  exertion  a  tax  at  such  rates  as  shall  be  so  declared."  The 
tax  is  to  be  charged  and  paid  upon  "  assessments  "  made  under 
the  Act.     Sec.  8  enacts  that  every  person  shall  be  liable  to  tax 
"  in  respect  of    .     .     .    income  from  personal  exertion."     For  the 
purpose  of  making  the  assessments  returns  are  required  to  be 
made  annually  by  every  taxpayer  to  the  Commissioner  of  Taxes 
(sec.  14  (1) ).     These  returns  are  to  be  "  based  upon  the  amount 
of  income  which  was  earned  derived  or  received  by  the  taxpayer 
during  the  j^ear  ending  on  the  Slstof  December  immediately  pre- 
ceding the  commencement  of  the  year  of  assessment"  {ih.  (3)). 
The  income  tax  payable  in  each  year  is,  therefore,  computed  upon 
and  payable  in  respect  of  the  income  received  in  the  preceding 
year. 

For  the  appellants  it  was  contended  that  the  income  tux  claimed 
from  them  was  in  substance  a  tax  upon  and  diminution  of  their 
remuneration  for  their  services  performed  as  federal  officers,  and 
that  an  attempt  by  a  State  to  tax  or  diminish  federal  remunera- 
tion is  an  interference  with  an  agency  or  instrumentality  of  the 
Commonwealth,  and  is  therefore  obnoxious  to  the  rule  laid  down 
by  this  Court  in  D'Emden  v.  Pedder,  (avte  p.  91,  at  p.  Ill): 
"  When  a  State  attempts  to  give  to  its  legislative  or  executive 
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authority  an  operation  which,  if  valid,  would  fetter,  control,  or 

interfere  with  the  free  exercise  of  the  legislative  or  executive 

power  of   the   Commonwealth,   the    attempt,    unless   expressly 

authorized  by  the  Constitution,  is  to  that  extent  invalid  and 

inoperative."     It  was  also  objected  that,  having  regard  to  the 

nature  of  the  remuneration  in  question,  it  could  not  be  said  to 

have  been  earned  locally  in  Victoria,  although  the  recipients  were 

bodily  present  in  that  State  during  a  portion  of  the  year  during 

which  it  was  earned,  but  should  be  considered  as  having  been 

earned  in  the  Commonwealth  regarded  as  a  whole,  and  not  in 

any  special  part  of  it.     For  the  respondents  it  was  contended 

that  the  tax,  being  payable  in  respect  of  the  remuneration  for  a 

previous  year  which  had  been  actually  received  by  the  taxpayer, 

was  in  substance  a  tax  on  realized  property,  and  not  a  tax  on  the 

income.     It  was  furtlier  argued   that  the  doctrine  laid  down  in 

D'Emden  v.  Pedder  (supra)  was  inconsistent  with  the  decision 

of  the  Judicial  Committee  in  the  case  of  Bank  of  Toronto  v. 

Lambe  (12  App.  Cas.,  575) ;  and  we  were  invited  to  follow  the 

decision  of  the  Judicial  Committee  in  that  case,  and  to  review 

and,  in  effect,  to  depart  from  our  decision  in  D'Einden  v.  Pedder 

(supra).     It  was  also  contended  that,  admitting  the  soundness  of 

the  rule  as  stated  by  this  Court  in  UEinden  v.  Pedder  (supra), 

yet  that  rule,  being  based  upon  necessary  implication,  could  not 

be  extended  beyond  the  necessity,  and  that  its  application  to  any 

particular  case  might  be  excluded  by  a  contrary  and  controlling 

implication  to  be  found  in  the  Constitution.     And  it  was  said 

that,  upon  a  consideration  of  the  whole  Constitution,  it  would 

be  found  that  it  was  manifestly  contemplated  that  the  powers 

of  the  States  to  impose  direct  taxation  should  be  left  unimpaired 

as  to  all  persons  actually  found  within  their  boundaries. 

In  the  Supreme  Court  (as  reported  in  29  V.L.R.,  748)  the  learned 
Chief  Justice,  who  delivered  the  judgment  of  the  Court,  after 
dealing  with  some  arguments  which  were  not  pressed  before  us, 
based  his  judgment  substantially  upon  Wollaston's  Case  (sujrra), 
which  the  Court  thought  quite  consistent  with  the  actual  decision 
in  D^Emden  v.  Pedder  (supra). 

In  the  "  reasons  "  furnished   to  this  Court,  a'Beckett,  J.,  thus 
states  his  grounds  for  concurring  in  the  decision  : — 
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"  1.  That  the  case  is  not  distinguishable  from  Wollastons  Case 
(28  V.L.R.,  357),  which  binds  our  Court  until  shown  to  be  erroneous 
by  the  judgment  of  a  higher  Court. 

"  2.  I  consider  that  the  decision  of  the  High  Court  in  D'Emden 
V.  Pedder  {supra),  was  not  based  upon  the  reduction  of  the  officer's 
income  by  the  amount  of  the  stamp,  but  on  the  requirement  of  a 
stamp  being  an  interference  with  the  conduct  of  federal  business. 

"  3.  My  view  of  the  effect  of  the  American  authorities  appears 
at  pp.  393,  394,  395  of  28  V.L.R,  in  which  I  state  my  reasons  for 
thinking  that  our  Income  Tax  Act  does  not  offend  against  the 
rule  laid  down  m.McCullock  v.  State  of  Maryland  (4  Wheat.,  316)." 

Hodges,  J.,  states  that  his  reasons  for  concurring  are  that  the 
case  is  not  distinguishable  from  Wotlaston's  Case  (supra).  (The 
learned  Judge  was  not  a  member  of  the  Court  which  decided  that 
case). 

It  will  be  convenient  to  deal  first  with  the  argument  based 
upon  Bank  of  Toronto  v.  La^mbe  (supra).  After  having  had  the 
advantage  of  a  very  full  and  able  argument  on  the  point,  we 
adhere  to  all  that  we  said  in  Jj'Emden  v.  Pedder  (supra),  as  to 
the  principles  to  be  applied  in  interpreting  the  Australian 
Constitution,  so  far  as  regards  the  respective  powers  of  the 
Commonwealth  and  the  States.  These  principles  are  substan- 
tially the  same  as  those  laid  down  by  Chief  Justice  Marshall  in 
McCwUoch  v.  State  of  Maryland  (sujyra). 

The  learned  Judges  of  the  Supreme  Court  intimated  that  they  did 
not  consider  themselves  bound  by  the  reasoning  contained  in  the 
judgment  of  this  Court  in  D'Emden  v.  Pedder  (supixi),  although 
they  agreed  in  the  conclusion.  They  said  that  they  preferred  to 
follow  the  decisions  of  the  Judicial  Committee  of  the  Privy  Coun- 
cil upon  the  Constitution  of  Canada,  suggesting  that  this  Court  had 
indicated  a  disposition  to  show  a  preference  for  the  American  over 
the  English  decisions.  This  is,  we  think,  a  somewhat  novel  mode 
of  dealing  with  a  judgment  of  a  Court  of  final  appeal.  A  Court 
of  law  performs  the  double  function  of  declaring  the  law,  and  of 
applying  it  to  the  facts.  When  the  legal  principles  which  govern 
the  case  are  in  controversy,  it  is  the  practice  of  English  Courts 
not  to  content  themselves  with  a  statement  of  their  conclusion, 
but  to  express  their  reasons,  which,  in  the  case  of  C!ourt5  of 
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Appeal,  are  ordinarily  accepted  by  other  Courts  upon  whom  the   H.  0.  of  A 

decision  is  binding,  as  an  authoritative  exposition  of  the  law  on       ^^ '^ 

the  point  under  consideration.  If  the  reasons  may  be  disregarded 
and  treated  as  mere  obiter  dicta,  because,  in  the  opinion  of  the 
Court,  the  same  conclusion  might  have  been  reached  by  another 
road,  the  value  of  judgments  as  expositions  of  the  law  would  be 
sensibly  diminished.  The  learned  Judges  are,  however,  quite  in 
error  in  supposing  that  we  have,  in  any  case  that  has  yet  come 
before  us,  indicated  any  preference  for  American  decisions,  or  any 
disregard  for  British  decisions.  In  B'Emden  v.  Pedder  {supra), 
we  pointed  out,  briefly,  that  the  case  of  Bank  of  Toronto  v. 
Lambe  (supra)  had  no  application  to  the  matter  then  before  us. 
In  deference  to  the  learned  Judges  who  decided  the  present  case, 
and  to  the  elaborate  argument  for  the  respondent,  we  proceed  to 
deal  with  the  point  again,  and  at  some  greater  length. 

The  scheme  of  the  Australian  Constitution,  like  that  of  the 
Constitution  of  the  United  States,  is  to  confer  certain  definite  and 
specified  powers  upon  the  Commonwealth,  and  to  leave  the  residue 
of  power  in  the  hands  of  the  States.  This  is  expressed  in  our 
Constitution  by  the  language  of  sees.  51  and  52,  which  confer 
the  federal  power,  and  sec.  107,  which  provides  that  "  Every 
power  of  the  Parliament  of  a  Colony  which  has  become  or  becomes 
a  State,  shall,  unless  it  is  by  this  Constitution  exclusively  vested 
in  the  Parliament  of  the  Commonwealth,  or  withdrawn  from  the 
Parliament  of  the  State,  continue  as  at  the  establishment  of  the 
Commonwealth.''  In  the  American  Constitution  it  is  expressed 
in  the  words  of  the  Tenth  Amendment :  "  The  powers  not  dele- 
gated to  the  United  States  by  the  Constitution,  nor  prohibited  to 
it  by  the  States,  are  reserved  to  the  States  respectively,  or  to  the 
people."  In  our  judgment  the  schemes  of  these  two  Constitutions 
are,  in  this  respect,  identical.  In  neither  case  is  any  new  power 
conferred  upon  the  States,  nor  is  there  any  exclusive  distribution 
of  powers,  except  as  to  a  limited  class  of  cases.  It  was  suggested 
in  argument  that  a  distinction  is  to  be  found  in  the  fact  that  in 
the  United  States  the  ultimate  source  of  power  is  the  people,  i.e., 
the  collective  people  of  the  United  States  in  the  one  case,  and  the 
people  of  the  several  States  in  the  other,  while  in  Australia  the 
ultimate  source  is,  in  each  case,  the  Crown  or  the  Parliament  of 
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H.  C.  OF  A.  the  United  Kingdom.  We  are  quite  unable  to  see  the  relevancy 
of  this  distinction.  It  is  a  matter  of  common  knowledge  that  the 
f  ramers  of  the  Australian  Constitution  were  familiar  with  the  two 
great  examples  of  English  speaking  federations,  and  deliberately 
adopted,  with  regard  to  the  distribution  of  powers,  the  model  of 
the  United  St«.tes,  in  preference  to  that  of  the  Canadian 
Dominion.  They  used  language  not  verbally  identical,  bat 
synonymous,  for  the  purpose  of  defining  that  distribution.  And 
the  respective  powers  of  the  Commonwealth  and  the  States  having 
been  defined  and  distributed  by  the  ultimate  sovereign  power,  it 
appears  to  be  quite  irrelevant  to  the  question  of  interpretation 
whether  that  sovereign  power  is  one  or  several,  or  whether  it  is 
the  collective  people  or  a  personal  monarch  or  a  constitutional 
parliament.  The  scheme  of  the  Canadian  Constitution,  which 
was  rejected  by  the  f ramers  of  this  Constitution,  is  essentially 
different.  An  attempt  was  made  in  the  British  North  America 
Act,  by  which  the  powers  of  the  Dominion  and  the  Provinces  are 
conferred,  to  enumerate  all  possible  subjects  of  legislation,  and  to 
distribute  them  between  the  Dominion  and  the  Provinces,  giving 
the  power  in  each  case  to  the  one  authority  to  the  exclusion  of 
the  other.  It  follows  that  every  power  of  legislation  must  reside 
in  one  authority  or  the  other,  and  if  it  cannot  be  exercised  by  the 
authority  on  whom  it  is  conferred  in  express  terms,  it  cannot  be 
exercised  at  all.  Whether  the  doctrine  of  McCuUoch  v.  Maryland 
{supra)  ia  applicable  to  the  exercise  of  an  express  power  of  legis- 
lation apparently  conferred  on  a  Province,  but  repugnant  to  the 
general  scheme  of  the  instrument  (the  Bntish  North  America 
Act)  from  which  the  implied  restriction  is  sought  to  be  inferred, 
is  a  question  which  has  not  yet  come  before  the  Judicial  Com- 
mittee for  decision,  but  in  the  Provincial  Courts  it  has  long  been 
held  that  the  doctrine  is  applicable  to  such  a  case  (Leprohon  v. 
Ottawa,  2  Ontario  App.  Cas.,  522  ;  Ex  parte  Owen,  20  New  Br.  R, 
487  ;  R  V.  Bowell,  4  Brit.  Col.  R.,  498.)  In  the  later  case  of 
Brewers  and  Maltsters  Association  of  Ontario  v.  Attorney- 
General  for  Ontario,  1897  A.C.,  231,  however,  the  Judicial 
Committee  intimated  that  they  would  approach  the  consideration 
of  such  a  question  with  an  open  mind. 

The  case  of  Bank  of  Toronto  v.  Lambe  (supra)  did  not  raise  any 
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such  question.    Amongst  the  matters  within  the  exclusive  legisla-  H-  ^-  ^'  ^* 
tive  power  of  the  Dominion  are  "  banking,  incorporation  of  banks       v^.^ 
and  the  making  of  paper  money  ; "  and  amongst  the  matters  within      dkakin 
the  exclusive  power  of  the  Provinces  is  "  direct  taxation  within       webb. 
the  Province  in  order  to  the  raising  of  a  revenue  for  Provincial        ^^^^^ 
purposes"  (sec   92   (2)).     The   Bank   of  Toronto  was  a  bank  ''• 

incorporated  by  Dominion  law.     The  question  was  whether  a  tax       

imposed  under  a  law  of  the  Province  of  Quebec  was  within  the 
power  of  the  Provincial  legislature.  The  Act  in  question,  which 
was  entitled  "  an  Act  to  impose  certain  direct  taxes  on  certain 
commercial  corporations,"  enacted  that  "  every  bank  carrying  on 
the  business  of  banking  in  this  Province  "  and  a  number  of  other 
specified  companies  should  annually  pay  the  several  taxes  thereby 
imposed  upon  them.  In  the  case  of  a  bank  the  tax  imposed 
varied  with  the  paid-up  capital,  with  an  additional  sum  for  each 
office  or  place  of  business.  The  question  was  whether  the  law 
imposing  the  tax  was  valid  under  the  power  to  impose  "  direct 
taxation  within  the  Province."  It  was  objected  that  the  tax  was 
an  indirect  tax ;  that  it  was  not  imposed  within  the  limits  of  the 
Province,  inasmuch  as,  although  the  bank  carried  on  part  of  its 
business  in  the  Province  of  Quebec,  its  principal  place  of  business 
was  in  the  Province  of  Ontario,  where  its  principal  capital,  which 
was  the  basis  for  estimating  the  tax,  was  kept ;  that  the  Provincial 
legislature  could  only  tax  that  which  exists  by  their  authority  or 
is  introduced  by  their  permission  ;  and  that  if  the  power  to  tax 
such  banks  existed  they  might  be  crushed  out  of  existence  by  it, 
and  80  the  power  of  the  Dominion  Parliament  to  create  them 
might  be  nullified.  The  case  of  McCuiloch  v.  Maryland  (supra), 
was  cited,  apparently  in  support  of  the  two  last  stated  objections. 
The  Judicial  Committee  first  addressed  themselves  to  the  question 
^^hether  the  tax  was  a  direct  tax  within  the  meaning  of  the 
British  North  America  Act,  and  came  to  the  conclusion  that  it 
vraa  They  next  determined  that  the  tax  was  taxation  within 
fclie  Province.  Sec.  92  (2),  they  thought,  did  not  require  that  the 
persons  to  be  taxed  should  be  domiciled  or  even  resident  within 
the  Province.  It  was  sufficient  if  the  persons  were  found  within 
the  Province  provided  that  they  were  taxed  directly.  The  bank 
was  found  to  be  carrying  on  business  there,  and  on  that  ground 
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H.  C.  or  A.  alone  it  was  taxed.  There  was  no  attempt  to  tax  the  capital  of 
the  bank  or  its  profits,  but  the  legislature  had  adopted  its  own 
measure  of  taxation  by  reference  to  facts  which  could  be  verified 
without  doubt  or  delay.  Their  Lordships  then  inquired  whether 
there  was  anything  in  sec.  91,  by  which  the  legislative  powers 
of  the  Dominion  are  defined,  which  would  operate  to  restrict 
the  meaning  so  assigned  to  sec.  92  (2),  and  found  nothing. 
They  thought  that  the  power  to  make  banks  contribute  to  the 
public  objects  of  the  Provinces  where  they  carry  on  business 
did  not  interfere  at  all  with  the  power  of  making  laws  on  the 
subject  of  banking  or  with  the  power  of  incorporating  banks. 
But  they  said  nothing  to  suggest  that  if  there  were  such  an  inter- 
ference the  Provincial  law  would  be  valid.  So  far  there  is  nothing 
in  the  opinion  expressed  by  their  Lordships  to  aflfect  the  doctrine 
of  McCulloch  V.  Maryland.  With  regard  to  the  objection  that 
the  power,  if  existent,  might  be  used  so  as  to  crush  a  bank  out  of 
existence,  and  so  nullify  the  power  of  the  Dominion  Parliament 
to  create  banks,  they  observed  that  people  who  are  trusted  with 
the  great  power  of  making  laws  for  property  and  civil  rights  may 
well  be  trusted  to  levy  taxes ;  and  added  that  "  whatever  power 
falls  within  the  meaning  of  classes  2  and  9  is,  in  their  Lordships' 
judgment,  what  the  Imperial  Parliament  intended  to  give;  and  to 
place  a  limit  on  it  because  the  power  may  be  used  unwisely,  as 
all  powers  may,  would  be  an  error,  and  would  lead  to  insuperable 
difficulties  in  the  construction  of  the  Federation  Act."  The  foun- 
dation of  this  argument  is,  obviously,  the  fact  that  the  power  in 
question  was  conferred  by  the  express  words  of  the  Statute.  It 
is,  indeed,  self-evident  that  when  a  power  is  conferred  in  express 
terms  the  possibility  of  its  abuse  affords  no  argument  against  its 
existence.  But  when  an  alleged  power  is  not  expressly  conferred, 
but  the  question  of  the  existence  of  the  power  or  the  limits  of  its 
exercise  is  a  matter  of  inference  and  of  implication  depending 
upon  a  consideration  of  the  whole  of  an  instrument  dealing  with  , 
the  relations  of  the  several  parts  of  a  federated  State,  the  possi- 
bility that  the  power,  if  existent  or  unlimited,  might  be  exercised 
to  the  destruction  or  the  impairment  of  the  efficiency  of  the 
agencies  of  the  general  government,  is  very  relevant  in  considering 
whether,  upon  the  proper  construction  of  the  whole  instmment. 
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it  appears  that  the  power  was  intended  to  be  conferred,  either   H-  ^'  ^^  ^' 

1904 

absolutely  or  with  limitations. 

Their  Lordships  then  dealt  with  the  last  objection,  and  with  the 
arguments  based  on  McCulloch  v.  Maryland  {supra),  and  said  (12 
App.  Gas.,  at  p.  587) : — "  Their  Lordships  have  been  invited  to  take 
a  very  wide  range  on  this  part  of  the  case,  and  to  apply  to  the 
construction  of  the  Federation  Act  the  principles  laid  down  for 
the  United  States  by  Chief  Justice  Marshall.     Everyone  would 
gladly  accept  the  guidance  of  that  great  Judge  in  a  parallel  case. 
But  he  was  dealing  with  the  Constitution  of  "the  United  States. 
Under  that  Constitution,  as  their  Lordships  understand,  each  State 
may  make  laws  for  itself,  uncontrolled  by  the  federal  power,  and 
subject  only  to  the  limits  placed  by  law  on  the  range  of  subjects 
within  its  jurisdiction.     In  such   a  Constitution  Chief  Justice 
Marshall  found  one  of  those  limits  at  the  point  at  which  the 
action  of  the  State  legislature  came  into  conflict  with  the  power 
vested   in    Congress,     The  appellant  invokes   that  principle  to 
support  the  conclusion  that  the  Federation  Act  must  be  so  con- 
strued as  to  allow  no  power  to  the  provincial  legislatures  under 
sec.    92,   which   may   by   possibility,  and    if  exercised  in  some 
extravagant  way,  interfere  with  the  objects  of  the  Dominion   in 
exercising  their  powers  under  sec.  91.     It  is  quite  impossible  to 
argue  from  one  case  to  the  other.     Their  Lordships  have  to  con- 
strue the  express  words  of  an  Act  of  Parliament  which  makes  an 
elaborate  distribution  of  the  whole  field  of  legislative  authority 
between  two  legislative  bodies,  and  at  the  same  time  provides  for 
the  federated  Provinces  a  carefully  balanced  constitution,  under 
which  no  one  of  the  parts  can  pass  laws  for  itself  except  under 
the  control  of  the  whole  acting  through   the  Governor-General. 
And  the  question  they  have  to  answer  is  whether  the  one  body 
or  the  other  has  power  to  make  a  given  law.     If  they  find  that 
on  the  due  construction  of  the  Act  a  legislative  power  falls  within 
sec.  92,  it  would  be  quite  wrong  of  them  to  deny  its  existence 
because  by  some  possibility  it  may  be  abused,  or  may  limit  the 
range  which  otherwise  would  be  open  to  the  Dominion  Parlia- 
ment." 

We  respectfully  agree  that,  so  far  as  regards  the  question  then 
under  consideration,  it  was  quite  impossible  to  argue  from  one 
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H.  C.  OF  A.  case  to  the  other.  But  it  is  equally  impossible  to  argue  from  sees. 
^®^'  91  and  92  of  the  Dominion  Constitution  to  the  Constitution  of  the 
Australian  Commonwealth.  In  the  case  of  the  British  North 
America  Act  the  function  of  the  judiciary  is  "to  construe  the 
express  words  of  an  Act  of  Parliament  which  makes  an  elaborate 
distribution  of  the  whole  field  pf  legislative  authority  between 
two  legislative  bodies,"  in  one  or  the  other  of  which,  but  never 
in  both,  every  legislative  power  is  vested.  In  the  construction 
of  such  an  Act,  to  deny  the  power  to  the  legislature  in  which  it 
is  expressly  and  exclusively  vested  would  be,  as  already  said,  to 
deny  altogether  the  existence  of  the  power.  This,  however,  does 
not  determine  whether  Chief  Justice  MarshaWa  doctrine  is,  or  is 
not,  applicable  to  an  attempt  by  a  Provincial  legislature,  under  the 
form  of  direct  taxation,  or  otherwise,  to  interfere  with  a  Dominion 
agency  or  instrumentality.  No  such  question  arose  in  the  bank 
case.  The  doctrine  of  McGxilloch  v.  Maryland  (supra)  has  never 
been  extended  in  the  United  States  so  far  as  to  cover  such  a  case 
as  the  taxation  of  the  Bank  of  Toronto,  in  the  manner  effected  by 
the  Quebec  Act.  Some  confusion  has  arisen  from  a  misconception 
of  the  reference  in  the  judgment  to  the  fact  that  under  the 
Canadian  Constitution  "  no  one  of  the  parts  can  p&ss  laws  for 
itself  except  under  control  of  the  whole  acting  through  the 
Governor-General."  It  may,  perhaps,  be  argued,  when  the  time 
comes  to  argue  it,  that  a  Provincial  law  which  interferes  with  the 
operations  of  the  Dominion  Government  is  not  lightly  to  be  held 
invalid  merely  for  that  reason,  having  regard  to  the  fact  that  it 
has  received  the  assent  of  that  Government,  which  may,  therefore, 
be  said  to  have  offered  no  objection  to  the  interference ;  just  as  it 
was  said  that  laws  interfering  with  the  royal  prerogative  were 
valid  on  the  ground  that  the  Crown,  by  assenting  to  them,  waived 
the  prerogative  pro  tanto.  But,  as  already  said,  no  such  question 
arose  in  the  case  before  their  Lordships  in  the  view  which  they 
took  of  the  operation  of  the  Quebec  Statute.  And  no  such  ques- 
tion can  arise  under  the  Australian  Constitution,  under  which 
the  Commonwealth  Government  has  no  control  over  the  laws 
of  the  States.  There  is  no  analogy  between  the  control  of  the 
Dominion  Government,  acting  through  the  Governor-General, 
over  Provincial  legislation,  and  the  power  of  disallowance  reserved 
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by  the  Australian  State  Constitutions  to  the  Sovereign.  The  H.  C.  of  A 
principles  on  which  those  powers  are  respectively  exercised  are 
essentially  different.  In  the  case  of  Canada  the  power  is  a  power 
intended  to  be  exercised  by  the  Governor-General  on  the  advice 
of  the  Dominion  Ministers  of  State,  having  regard  to  the  interests 
of  the  Dominion,  while,  in  the  case  of  the  Australian  States,  it  is 
familiar  to  all  students  of  constitutional  law  that  the  power  is 
exercised  by  the  Sovereign  on  the  advice  of  the  Imperial  Ministers 
as  a  trustee  for  the  interests  of  the  whole  Empire.  We  are,  there- 
fore, of  opinion  that  the  case  of  Bank  of  Toronto  v.  Lawhe  (av/pra) 
has  no  bearing  upon  the  question  now  under  consideration,  and  that 
we  are  not  showing  any  preference  for  American  over  English 
decisions  when  we  decline  to  accept  the  decisions  of  the  Judicial 
Committee  on  the  construction  of  the  British  North  America  Act 
as  necessarily  applicable  to  the  Australian  Constitution.  If, 
indeed,  objection  were  taken  to  the  power  of  a  State  legislature 
to  impose  taxation  upon  the  property  of  a  bank  within  the  State, 
or  to  impose  a  licence  fee  upon  a  bank  estimated  upon  the  amount 
of  its  paid  up  capital  or  the  number  of  its  branches,  on  the  ground 
that  by  the  Australian  Constitution  the  Parliament  of  the  Com- 
monwealth has  power  to  make  laws  with  respect  to  "  banking 
other  than  State  banking,  the  incorporation  of  banks,  or  the  issue 
of  paper  money "  (sec.  51  (xiii.)  ),  Bank  of  Toronto  v.  Lamhe 
(supra)  would  be  very  much  in  point,  and  we  should  hesitate  a 
long  time  before  declining  to  follow  it.  It  is  sufficient  to  say 
that  that  is  not  the  present  case. 

We  pass  to  the  argument  which  seeks  to  establish  that  the  tax 
now  under  consideration  is  not  a  tax  on  the  income  of  the 
appellants,  but  a  tax  on  realized  property.  In  one  sense  income 
tax  is  undoubtedly  a  tax  on  property.  In  Italy,  where  it  is  said 
to  have  been  invented,  it  is  expressly  known  as  the  Ta^aa  »uMa 
ricchezza  mobile.  Indeed,  all  taxes  except  poll  taxes  and  some 
licence  fees,  are  taxes  in  respect  of  property,  although  payable 
by  persons.  But  in  considering  grave  constitutional  questions 
involving  the  reciprocal  powers  and  duties  of  States  regard 
must  be  had  to  things  and  not  to  words,  to  substance  and  not 
to  form.  When  a  tax  is  imposed  upon  a  person  in  respect  of 
property,  as,  for  instance,   in   the   case   of   municipal   taxation. 
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H.  C.  OF  A.  the  substance  of  the  matter  is  that  the  tax  is  imposed  upon  the 
1904.  property.  And  the  ordinary  use  of  language  follows  this 
Deakin  principle.  We  talk  of  land  tax,  income  tax,  customs  duties 
on  imports,  excise  duties  on  manufactures,  succession  duties. 
In  each  case  the  substance  of  the  matter  is  the  exaction  of  a  fixed 
sum  from  the  taxpayer,  computed  according  to  the  value  or 
quantity  of  the  thing  in  respect  of  which  the  tax  is  payable.  Nor 
can  it  make  any  difference  in  substance  whether,  in  the  case  of  an 
income  tax,  the  tax  is  deducted  ''at  the  source" — to  use  a  term 
applied  under  the  English  system — or  collected  from  the  tax- 
payer after  the  receipt  of  the  income.  In  either  case  the  effect,  if 
any,  of  the  imposition  as  a  diminution  of  the  net  emoluments  of 
the  taxpayer  is  identical.  The  matter  may  be  illustrated  by 
considering  a  ca^e  in  which  the  reduction  of  a  salary  is  expressly 
prohibited.  By  the  Constitution  the  salary  of  the  Governor- 
General  may  not  be  altered  during  the  continuance  of  office.  If 
the  Federal  Parliament  were  to  attempt  to  impose  an  income  tax 
of,  say,  two  shillings  in  the  pound  with  respect  to  the  Governor- 
Generars  salary,  the  result  would  be  that  the  effective  salary 
would  be  reduced  by  ten  per  cent,  whether  the  tax  were  deducted 
before  payment  of  the  salary  or  demanded  and  collected  after- 
wards. This  is  the  accepted  view  in  the  United  States  (see  Mr. 
Justice  Millers  Lectures  on  the  GoTistitution  of  the  Untied  States, 
pp.  247-8).  This  would  be  a  case  in  which  the  payment  and  the 
deduction  are  made  by  the  same  hands.  Or  suppose  the  case  of 
an  employer  who  makes  a  levy  upon  his  employes  against  their 
will,  of  a  sum  equal  to  a  fixed  percentage  of  their  wa^ea 
Whether  the  levy  is  deducted  from  each  payment,  or  is  adjusted 
periodically  as  a  matter  of  account,  it  would  be  in  plain  violation 
of  a  law  which  forbade  any  deduction  from  the  salary.  If,  how- 
ever, the  levy  is  not  made  by  the  same  Government  that  makes 
the  payment,  although  it  is  not  a  diminution  in  exactly  the  same 
sense,  the  effect  upon  the  recipient  of  the  income  is  the  same. 
His  effective  salary  is  diminished.  The  question  in  that  case  is 
whether  the  authority  which  makes  the  diminution  has  power  to 
do  so  so.  If  it  has  no  such  power,  it  cannot  effect  the  same 
purpose  by  the  use  of  another  form  of  words.  The  corollary  of 
the  maxim  quando  lex  oZiquid  alicui  concedit,  caticedit  et  id  sine 
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quo  res  ipsa  ease  non  potest,  on  which  this  Court  raainly  based  H-  ^*  *^'  ^ 

its  judgment  in  D'Emden  v.  Pedder  (supra),  is  quando  aliquid 

prohibetur,  prohibetiir  et  omne  per  quod  devenitur  ad  illud. 

When  the  law  prohibits  the  doing  of  anything,  the  prohibition 

cannot  be  evaded  by  doing  something  which  is  substantially  the 

same,  merely  by  using  a  different  form  of  words  to  describe  it. 

For  example,  if  the  taxation  of  income  were  expressly  prohibited 

by  the  Constitution  of  a  State,  a  law  which  required  every  citizen 

to  pay  annually  a  sum  of  money  equal  to  an  aliquot  part  of  his 

income,  whether  for  that  year  or  for  a  preceding  year,  would  be 

manifestly  invalid.       For  these  reasons  we  think  that  the  tax 

now  under  consideration  is,  in  substance,  if  valid,  both  a  tax  upon 

the  income  of  the  appellants,  and  a  diminution  of  that  income. 

The  next  question  is  whether  such  an  imposition  or  diminution 
made  by  the  authority  of  a  State  would,  if  valid,  fetter,  control, 
or  interfere  with  the  free  exercise  of  the  legislative  or  executive 
power  of  the  Commonwealth  (D'Emden  v.  Pedder,  ante  p.  91,  at 
p.  111).   The  question  so  put  appears  to  supply  its  own  answer.  On 
this  point  the  case  of  Dobbins  v.  Commissioners  of  Erie  County 
(16  Peters,  435),  was  referred  to,  and  relied  on  for  the  appellants. 
That  case  was  decided  by  the  Supreme  Court  of  the  United  States 
in  1842,  and  its  authority  has  never  since  been  doubted.     It  has 
been  followed  in  Canada  for  more  than  25  years,  and  the  deci- 
sions adopting  it,  and  following  it,  have  never  been  appealed  from, 
either  to  the  Supreme  Court  of  Canada  or  to  the  Privy  Council. 
The  question  in  that  case  was  whether  the  salary  of  an  officer  of 
the  United  States  was  subject  to  taxation  under  a  law  of  the 
State  of  Pennsylvania.      The  Supreme  Court,  after  pointing  out 
that  the  tax  was  in  substance  a  tax  on  the  emoluments  of  the  office, 
said,  in  language  exactly  applicable  to  the  Australian  Constitu- 
tion, (p.  446) :  "  Taxation  is  a  sacred  right,  essential  to  the  existence 
of  government — an  incident  of  sovereignty.     The  right  of  legisla- 
tion is  co-extensive  with  the  incident  to  attach  it  upon  all  persons 
and  property  within  the  jurisdiction  of  a  State.      But  in   our 
system  there  are  limitations  upon  that  right.     There  is  a  concur- 
rent right  of  legislation  in  the  States  and  in  the  United  States, 
except  as  both  are  restrained  by  the  Constitution  of  the  United 
States.     Both  are  restrained  upon  this  subject  bj'  express  prohibi- 
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fl.  C.  OF  A.  tions  in  the  Constitution  ;  and  the  States,  by  such  as  are  neces- 
sarily implied,  when  the  exercise  of  the  right  by  a  State  conflicts 
with  the  perfect  execution  of  another  sovereign  power  delegated 
to  the  United  States ;  that  occurs  when  taxation  by  a  State  acts 
upon  the  instruments,  emoluments,  and  persons  which  the  United 
States  may  use  and  employ  as  necessary  and  proper  means  to 
execute  their  sovereign  powers.  The  government  of  the  United 
States  is  supreme  within  its  sphere  of  action.  The  means  neces- 
sary and  proper  to  carry  into  effect  the  powers  of  the  Constitution 
are  in  Congress.  Taxation  is  a  sovereign  power  of  a  State  ;  but 
the  collection  of  revenue  by  imposts  upon  imported  goods,  and 
the  regulation  of  commerce,  are  also  sovereign  powers  in  the 
United  States.  Let  us  apply,  then,  the  principles  just  stated, 
and  the  powers  mentioned  to  the  case  in  judgment,  and  see  what 
will  be  the  result."  They  then  pointed  out  that  an  officer  of  the 
United  States  is  a  means  for  carrying  out  the  ends  of  government, 
just  as  much  as  ships  or  guns,  and  proceeded  (p.  448):  "Is  not 
compensation  the  means  by  which  his  services  are  procured  and 
retained  ?  It  is  true  it  becomes  his  when  he  has  earned  it.  If  it 
can  be  taxed  by  a  State,  as  compensation,  will  not  Congress  have 
to  graduate  its  amount  with  reference  to  its  reduction  by  the  tax  ? 
The  execution  of  a  national  power,  by  way  of  compensation  to 
officers,  can  in  no  way  be  subordinate  to  the  action  of  the  State 
legislatures  upon  the  same  subject.  It  would  destroy  also  all 
uniformity  of  compensation  for  the  same  service,  as  the  taxes  by 
the  States  would  be  different.  To  allow  such  a  right  of  taxation 
to  be  in  the  States  would  also,  in  effect,  be  to  give  the  States  a 
revenue  out  of  the  revenue  of  the  United  States,  to  which  they 
are  not  constitutionally  entitled,  either  directly  or  indirectly ; 
neither  by  their  own  action,  nor  by  that  of  Congress.  The  revenue 
of  the  United  States  is  intended  by  the  Constitution  to  pay  the 
debts,  and  provide  for  the  common  defence  and  general  welfare  of 
the  United  States  ;  to  be  expended,  in  particular,  in  carrying  into 
effect  the  laws  made  to  execute  all  the  express  powers, '  and  all 
other  powers  vested  by  the  Constitution  in  the  Government  of 
the  United  States.'  But  the  unconstitutionality  of  such  taxation 
by  a  State  as  that  now  before  us  may  be  safely  put  (though  it  is 
not  the  only  ground)  upon  its  interference  with  the  constitutional 
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means  which   have  been  legislated   by  the  Government  of  the  H-  ^-  ^^  ^' 

United  States,  to  carry  into  effect  its  powers  to  lay  and  collect 

taxes,  duties,  imposts,  &c.,  and  to  regulate  commerce."     ....  Deakin 

"  But  we  have  said  that  the  ground  upon  which  we  have  just  put  webb 

the  unconstitutionality  of  the  tax  in  the  case  before  us,  is  not  the  j  , 

sole  ground  upon  which  our  conclusion  can  be  maintained.     We  »• 

.           Webb. 
will  now  state  another  ground ;  and  we  do  so,  because  it  is  applic-       

able  to  exempt  the  salaries  of  all  officers  of  the  United  States  from 
taxation  by  the  States.  The  powers  of  the  national  government 
can  only  be  executed  by  officers  whose  services  must  be  compen- 
sated by  Congress.  The  allowance  is  in  its  discretion.  The 
presumption  is  that  the  compensation  given  by  it  is  no  more  than 
the  services  are  worth,  and  only  such  in  amount  as  will  secure 
from  the  officer  the  diligent  performance  of  his  duties.  The 
officers  execute  their  offices  for  the  public  good.  This  implies 
their  right  of  reaping  from  thence  the  recompense  the  services 
they  may  render  may  deserve  ;  without  that  recompense  being  in 
any  way  lessened,  except  by  the  sovereign  power  from  whom  the 
officer  derives  his  appointment,  or  by  another  sovereign  power  to 
whom  the  first  has  delegated  the  right  of  taxation  over  all  the 
objects  of  taxation,  in  common  with  itself,  for  the  benefit  of  both. 
And  no  diminution  in  the  recompense  of  an  officer  is  just  and 
lawful,  unless  it  be  prospective,  or  by  way  of  taxation  by  the 
sovereignty  who  has  a  pow^er  to  impose  it,  and  which  is  intended 
to  bear  equally  upon  all  according  to  their  estate.  The  com- 
pensation of  an  officer  of  the  United  States  is  fixed  by  a  law 
made  by  Congi-ess.  It  is  in  its  exclusive  discretion  to  determine 
what  shall  be  given.  It  exercises  the  discretion  and  fixes  the 
amount,  and  confers  upon  the  officer  the  right  to  receive  it  when 
it  has  been  earned.  Does  not  a  tax,  then,  by  a  State  upon  the 
office,  diminishing  the  recompense,  conflict  with  the  law  of  the 
United  States,  which  secures  it  to  the  officer  in  its  entireness  ? 
It  certainly  has  such  an  effect,  and  any  law  of  a  State  imposing 
such  a  tax  cannot  be  constitutional,  because  it  conflicts  with  a 
law  of  Congress  made  in  pursuance  of  the  Constitution,  and 
which  makes  it  the  supreme  law  of  the  land." 

We  are  not,  of  course,  bound  by  this  case  as  an  authority.     But 
the  reasoning  of  the  judgment  appears  to  us  to  be  unanswerable. 
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H.  C.  OP  A.  and  ^^  adopt  it.  Indeed  the  only  attempt  made  to  answer  it  waa 
^^^^  the  contention  that  the  principles  applicable  to  the  interpretation 
Dear  IN  of  the  Constitution  of  the  United  States  are  not  applicable  to  that 
of  the  Commonwealth,  with  which  we  have  already  dealt  at 
sufficient  length.  The  principles  in  either  case  are  well  known 
canons  of  legal  interpretation  applicable  to  the  construction  of 
written  instruments. 

In  its  application  to  the  present  cases  the  reasoning  of  the 
Supreme  Court  in  Dohhiiis's  Case  {supra)  derives  additional  weight 
from  the  circumstance,  adverted  to  in  the  judgment  of  this  Court 
in  D*Emden  v.  Pedder  (supra),  that,  the  interpretation  of  the 
American  Constitution  as  to  this  point  hav'ing  been  long  since 
settled  by  judicial  decision,  it  is  a  reasonable  inference  that  it 
was  intended  by  the  framers  of  the  Australian  Constitution, 
when  adopting  similar  language,  that  like  provisions  should 
receive  like  interpretation. 

In  the  case  of  the  Commonwealth  the  argument  from  the 
destruction  of  uniformity  of  compensation  has  especial  force  when 
regard  is  had  to  the  circumstances  of  Australia.  The  income 
taxes  in  the  several  States  are  unequal  in  their  incidence.  They 
may  be  of  any  amount  which  the  State  thinks  fit  to  impose.  In 
order,  therefore,  to  give  effect  to  the  provisions  of  the  federal 
laws  regulating  the  salaries  of  officers  according  to  their  duties, 
classification,  and  length  of  service,  it  would  be  necessary  to  make 
special  provision  for  adjusting  their  incomes  when  transferred 
from  one  State  to  another.  State  taxation  of  federal  salaries  is 
open  then  to  two  objections:  (1)  It  in  effect  diminishes  the 
recompense  allotted  by  the  Commonwealth  to  its  officei's,  and  so 
interferes  with  its  agencies ;  and  (2)  It  interferes  with  the  free- 
dom of  action  of  the  Commonwealth  in  the  transfer  of  its  officers 
from  State  to  State,  except  at  the  risk  of  doing  them  an  injustice 
by  reducing  their  effective  remuneration — an  injustice  only  to  be 
remedied  by  the  appropriation  of  federal  revenues  for  that  purpose. 
Moreover,  in  the  case  of  officers  whose  duties  require  their  presence 
in  different  States  at  different  times,  their  effective  remuneration 
would,  if  the  view  of  the  Supreme  Court  in  WoUastons  Case  as 
to  the  apportionment  of  income  is  correct,  depend  in  part  upon 
the  place  to  which  from  time  to  time  their  duties  might  call 
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them.     Taxation   of  the  remuneration  of  the   members  of  the  R-  ^-  ^^  -A.. 
Federal  legislature  is  open  to  the  first  objection  only.     If  the 

view  of  the  Supreme  Court  is  accepted,  the  taxation  of  the  salaries  Dkakin 

of  Federal  Ministers  is  open  to  both.  Webb 

Is  there,  then,  any  express  provision  in  the  Constitution  which  ^^ 

authorizes  such  an  interference  ?     It  was  contended  that  sec.  107  »'• 

Wkbb 

of  the  Constitution  is  ecjuivalent  to  an  express  re-enactment  of  the       

provisions  of  the  State  Constitutions,  and  operates  expressly  to 
confer  upon  the  States  de  novo  all  the  powers  of  legislation  whicli 
they    had   as  States   not  forming  part   of   the  Commonwealth, 
except  those  specially  mentioned  in  the  Constitution   as  with- 
drawn.    This  section  does  not  purport  to  confer  any  new  powers. 
What,  then,  were  the  existing  powers  of  taxation  possessed  by  the 
States  ?     They  included  unlimited  powers  of  taxation  of  all  pro- 
perty within  the  limits  of  the  States,  and  of  all  persons  who  come 
within  the  State  by  its  permission.     Such  a  power  is  an  attribute 
of  sovereignty,  and  extends  to  all  persons  to  whom  the  sovereignty 
itself  extends  quoad  hoc.      But  could  such  a  power  have  been 
applied  to  a  person  who  came  within  the  State,  not  by  the  State's 
permission,  but  under  the  direction  of  a  paramount  sovereign 
power,  and  merely  for  the  purpose  of  performing  duties  assigned 
to  him  by  that  paramount  power  ?     For  instance,  an  admiral  of 
the  British  fleet  stationed  in  State  waters  for  the  whole  or  part  of 
a  year.     An  ordinary  citizen  has  the  choice  of  living,  or  refusing 
to  live,  within  the  State.     If  he  elects  to  live  there,  he  cannot 
refuse  to  obey  the  laws  which  prescribe  the  conditions  of  his 
residence.     But,  in  the  case  of  a  person  who  is  sent  to  live  within 
a  State  by  a  paramount  sovereignty  without  choice  on  his  part, 
it  is  manifest  that  any  law  which  imposes,  as  a  condition  of  his 
residence,  the  obligation  of  contributing  a  portion  of  his  official 
salary  to  the  State  revenue  is  an  interference  with  the  freedom 
of  action  of  the  paramount  sovereignty.     In  practice,  we  know 
that   such  a  power   has   never   been  asserted   with  respect   to 
governors  or  admirals  or  officers  of  the  Imperial  fleet,  and  it  has 
not  been  necessary  to  inquire  into  the  legal  foundation  for  the 
admitted  exemption.     We  can  find  nothing  in  sec.  107,  or  any 
other  provisions  of  the  Constitution,  to  suggest  the  existence  of 
such  a  power.     If,  however,  the  power  of  taxation  under  the 
State  Constitution  did,  in  point  of  law,  extend  to  all  persons 
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H.  C.  or  A.  whatever  found  within  its  boundaries,  we  think  that  the  power, 

^ '^       so  far  as  its  exercise  would  interfere  with  federal  agencies,  is  a 

Dkakin  power  withdrawn  from  the  States  by  the  Constitution  within  the 
Webb  meaning  of  sec.  107.  We  cannot  accede  to  the  argument  that  this 
withdrawal  applies  only  to  the  matters  specifically  mentioned  in 
the  Constitution  as  being  so  withdrawn — a  construction  which, 
for  the  reasons  already  given,  would  deny  to  the  Federal  Govern- 
ment the  freedom  of  action  which  the  case  of  D'Emden  v.  Fedder 
(supra)  declares  it  to  possess. 

Can  it,  then,  be  said  to  be  a  matter  which  must  have  been 
contemplated  by  the  f ramers  of  the  Constitution  ?  The  contrary 
inference  is  suggested,  if  not,  indeed,  compelled,  by  the  considera- 
tion that,  both  under  the  Constitution  of  the  United  States,  and 
that  of  Canada,  which  were  considered  by  the  f  ramers,  the  power 
had  always  been  denied.  It  is  not  material  that  the  Income  Tax 
Act  (No.  1374),  was  passed  before,  while  the  Act  fixing  the  rate 
of  income  tax  for  the  year  1902  was  passed  after,  the  establish- 
ment of  the  Commonwealth.  No  doubt,  when  the  language  of  an 
Act  is  general,  it  will  be  construed  as  extending  to  new  forms  of 
the  same  subject-matter  afterwards  coming  into  existence.  But, 
for  the  reasons  already  given,  we  think  that  the  Incorjie  Tax  Act 
(No.  1374)  cannot  be  construed  as  extending  to  federal  incomes, 
and  that  the  Act  of  1901,  if  construed  as  extending  to  them,  is,  to 
that  extent,  invalid. 

It  is  not  necessary  to  express  any  opinion  as  to  the  argument 
that  the  income  of  the  appellants  was  not  earned  in  Victoria 
within  the  meaning  of  the  Income  Tax  Act  (No.  1374),  or  upon 
the  question  whether  the  salaries  of  federal  officers,  whose  duties 
require  their  presence  in  several  States  during  the  same  year, 
could,  if  they  were  taxable,  be  apportioned.  But  we  are  not  to 
be  understood  as  assenting  to  the  view  of  the  Supreme  CJourt  on 
either  point. 

The  appeals  must,  therefore,  be  allowed,  and  the  question  in 
each  case  must  be  answered  by  declaring  that  no  portion  of  either 
sum  was  rightly  included  in  the  assessment.  The  respondent 
must  pay  the  costs  in  the  Supreme  Court,  and  of  these  appeals. 

Appeals  allowed  with  costs  here  and  in 
the  Supreme  Court. 


Noveinljer  8. 
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On  a  subsequent  day  the  respondent  moved  for  a  certificate  H.  C.  of  A. 

under  sec.  74  of  the  Constitution.     The  motion  was  supported  by  ^_* 

an  affidavit  of  the  respondent  setting  out  (inter  alia)  that  before  Deakin 

the  Court  delivered  judgment,  in  reply  to  letters  of  the  Premier  of  webb. 

Victoria,  the  Premiers  of  all  the  other  States  except  Tasmania,  ^^^^ 

stated  that,  if  the  decision  of  the  High  Court  should  be  against  »'• 
the  respondent,  they  would  support  the  present  application.     On 
the  hearing  it  was  stated  at  the  Bar  that  a  telegram  had  been 
received  from  the  Premier  of  Tasmania  to  the  same  effect. 

Isaacs,  K.C.,  and  Cusaen  (Bryant  with  them),  for  the  respondent. 
The  words  "special  reason"  in  sec.  74  of  the  Constitution  are  very 
wide,  and  should  be  very  elastic.  The  considerations  which  should 
influence  the  Court  in  granting  a  certificate  are  not  merely  of  law 
but  also  of  fact.  The  desire  of  the  people  of  Australia  is  an 
important  consideration.  In  this  case  the  desire  of  the  people  of 
the  various  States  that  the  Privy  Council  should  deal  with  the 
matter,  has  been  expressed  through  their  Ministers,  and  that  is 
the  proper  method  of  expressing  that  desire.  The  meaning  of 
the  section  is  that  in  the  matters  therein  referred  to  the  decision  of 
this  Court  should  be  final.  The  Court,  however,  is  an  organ  of 
the  people,  and  if  the  people  desire  that  a  matter  should  have 
further  consideration,  the  Court  should  take  that  desire  into  con- 
sideration, and  should  not  lightly  set  it  avside.  As'  to  the  nature 
of  the  discretion  in  such  cases  as  this  see  In  re  Solomons j  (1904)  1 
K.B.,  106,  per  Vaitghctn- Williams,  L.J.,  at  p.  113.  This  Court  is 
at  large  as  to  what  it  can  do.  The  importance  of  the  case  should 
also  be  taken  into  consideration;  Clergue  v.  Murray,  (1903)  A.C., 
521.  There  must  be  a  question  of  law  of  sufficient  importance 
to  justify  an  appeal ;  Canadian  Pacific  Ry.  Co.  v.  Blain,  (1904) 
AC,  453.  See  also  McLaughlin  v.  Daily  Telegraph  Go.  (ante, 
p.  479).  As  to  what  is  a  special  reason  no  rule  can  be  laid  down 
that  is  exhaustive.  Some  of  the  rules  that  govern  one  Court  in 
granting  or  refusing  leave  to  appeal  from  another  Court  do  not 
apply  with  the  same  force  where  a  Court  is  asked  to  grant  leave 
to  appeal  from  itself  to  another  Court.  See  also  Annual  Practice 
1904,  p.  925 ;  and  Quick  and  Gh'oom^s  Judicial  Poiver  of  the 
Comnionwealth,  p.  399,  as  to  "  good  cause,"  and  In  re  Friezer,  27 
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H.  C.  OF  A.  V.L.R.,  335,  at  p.  343 ;  23  A.L.T.,  67.     This  case  is  very  important 

1904  ...  .  •/         i 

^^^  to  the  various  States  as  it  involves  questions  of  revenue  and  general 

Deakix  State  control.    It  also  affects  a  large  number  of  persons.    Another 

Webb.  reason  that  the  Court  should  consider  is  that  there  is  a  difference 

Lyne  ^^  opinion  between  this  Court  and  the  Supreme  Court  of  the  State 

^'-  It  is  impossible  to  say  the  matter  is  beyond  all  argument.     It  is 

Vi  EBB. 

reasonably  capable  of  argument  to  the  contrary.     In  the  view  of 

the  respondent  there  is  a  difference  between  the  principles  laid 
down  in  Bank  of  Toronto  v.  Lambe  (supra),  and  those  laid  down 
in  this  case.  There  was  no  election  by  the  respondent  to  come  to 
this  Coiirt.  If  all  questions  of  policy  are  excluded  from  con- 
sideration it  is  diflScult  to  conceive  any  case  in  which  more 
important  questions  of  law  or  of  fact  can  arise  than  have  arisen 
in  this  case.  The  combination  of  all  the  reasons  already  stated 
will  affect  the  Court  in  granting  or  refusing  a  certificate.  All 
the  elements  that  can  possibly  arise  under  this  section  arise  here. 

[Griffith,  C.J. — Can  you  suggest  any  case  in  which  the  Court 
should  not  grant  a  certificate  ?] 

Yes.  UEvfiden  v.  Pedder  {ante  p.  91)  affords  an  example. 
That  was  a  clear  case  of  interference  by  a  State  with  a  Common- 
wealth agency. 

Higgins,  K.C.,  and  Drake,  for  the  appellants.  In  the  order 
granting  the  certificate  the  reasons  should  be  stated.  What 
special  reason  could  be  stated  here  ?  If  the  desire  expressed  by 
the  State  Premiers  were  given  weight  to,  it  would  mean  that 
more  facilities  for  appeal  to  the  Privy  Council  would  be  given  to 
a  State  being  a  litigant  than  to  a  private  litigant.  The  State 
Premiers  do  not  represent  the  public.  The  wish  of  the  public  is 
expressed,  finally,  in  the  Constitution.  The  Court  has  laid  down 
the  principles  upon  which  it  will  act  in  Municipal  Council  of 
Sydney  v.  The  Oommonwealthy  (ante  p.  242.)  It  would  be  a  breach 
of  trust  if  the  Court  were  to  say  that,  because  a  question  was 
difficult,  it  would  shunt  the  responsibility  on  to  the  Privy  Council- 
The  possibility  of  the  decision  affecting  other  parts  of  the  British 
Empire  may  be  a  special  reason,  but  that  does  not  exist  here.  By 
the  draft  Constitution,  approved  of  by  the  people,  the  granting  a 
certificate  was  limited  to  matters  affecting  other  parts  of  the 
Empire. 
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[Griffith,   C.J. — Suppose  that   we  were  satisfied  that  our  H.  C.  of  a. 
decision  was  right,  but  thought  that  the  Privy  Council  would        ,__\ 
decide  otherwise  if  they  had  the  opportunity,  would  that  be  a 
special  reason  ?] 

No.      None   of  the   other  reasons  put   forward   are   "  special 
reasons  "  within  sec.  74. 


laaxtcs,  K.C.,  in  reply.  It  is  not  contended  for  the  respondent 
that  all  difficult  cases  should  be  taken  out  of  the  hands  of  this 
Court.  This  Court,  in  relation  to  these  matters,  is  placed,  to  a 
large  extent,  in  the  same  position  as  that  in  which  the  Privy 
Council  is  placed  in  applications  to  it  for  special  leave  to  appeal, 
and  considerations  which  guide  the  Privy  Council  should  guide 
this  Court.  There  is  no  one  consideration  upon  which  this  Court 
can  conclusively  act.  The  words  of  the  section  seem  to  preclude 
any  consideration  of  matters  affecting  other  parts  of  the  Empire. 
No  question  of  the  limits  inter  se  of  the  powers  of  the  Common- 
wealth and  those  of  a  State  can  affect  other  parts  of  the  Empire. 
The  question,  in  its  most  restricted  form,  for  the  Privy  Council 
would,  in  this  case,  be  whether  the  appellants  were  improperly 
assessed  to  income  tax  by  reason  of  the  Victorian  Income  Tax 
Acts  conflicting  with  the  legislative  or  executive  power  of  the 
Commonwealth.  The  Privy  Council  could  answer  that  question 
for  any  reason  it  thought  fit. 

Griffith,  C.J.  In  this  case  the  Court  is  called  upon  to 
discharge  a  very  responsible  and  serious  duty.  We  were  engaged 
for  some  time  in  listening  to  very  able  arguments  upon  the  ques- 
tion in  issue  between  the  parties.  The  question  is,  we  think, 
one  as  to  the  limits  inter  se  of  the  constitutional  powers  of  the 
Commonwealth  and  a  State.  We  considered  our  judgment  and 
have  given  it,  and,  by  the  provisions  of  the  Constitution,  our 
judgment  is  final  and  conclusive.  That  is  provided  by  sec.  73. 
Then  sec.  74  provides  that  "  No  appeal  shall  be  permitted  to  the 
Queen-in-Council  from  a  decision  of  the  High  Court  upon  any 
question,  howsoever  arising,  as  to  the  limits  inter  se  of  the  con- 
stitutional powers  of  the  Commonwealth  and  those  of  any  State 
or  States,  or  as  to  the  limits  inter  se  of  the  constitutional  powers 
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H.  C.  OF  A.  Qf  any  ^^Q  QY  more  States,  unless  the  High  Court  shall  certify 
that  the  question  is  one  which  ought  to  be  determined  by  Her 
Majesty  in  Council.  The  High  Court  may  so  certify  if  satisfied 
that  for  any  special  reason  the  certificate  should  be  granted.* 
The  scheme  of  the  Constitution  plainly  expressed  in  these  sections 
is  that  for  the  determination  of  these  constitutional  questions 
this  Court  is  to  be  the  tribunal  of  ultimate  appeal,  unleas  the 
Court  itself  is  satisfied  affirmatively  that  there  is  some  special 
reason  which  would  justify  it  in  certifying  that  the  question 
ought  to  be  determined  by  the  Sovereign  in  Council.  In  my 
opinion  the  principles  applicable  to  the  granting  by  the  Judicial 
Committee  of  special  leave  to  appeal  from  this  Court  or  from  the 
Supreme  Court  of  a  State  are  not  applicable  in  this  case.  Grave 
responsibility  is  cast  upon  this  Court  by  the  Constitution.  We 
know  historically  that  that  responsibility  was  only  cast  upon  us 
after  long  consideration  and  negotiation.  Various  proposals  were 
made,  and  the  establishment  of  the  Commonwealth  very  nearly 
fell  through  in  consequence  of  the  differences  of  opinion  upon 
the  point.  The  final  solemn  determination  of  the  English  Parlia- 
ment, with  the  assent  of  Australia,  was  that  that  responsibility 
should  be  cast  upon  the  High  Court.  I  agree  with  Mr.  Higgins 
that  we  should  be  guilty  of  a  dereliction  of  duty  almost  amounting 
to  a  breach  of  trust  if  we  were  to  decline  to  accept  that  responsi- 
bility unless  we  were  in  a  position  to  say  in  intelligible  language 
that  there  was  some  special  reason,  capable  of  being  formulated, 
why  the  Privy  Council  was,  and  why  we  were  not,  the  proper 
ultimate  judges  of  the  question.  That  seems  to  me  the  only  rule 
that  can  be  applied  in  determining  whether  a  certificate  should  be 
given.  What  special  reason  has  been  suggested  for  saying  that  this 
Court  so  established — established  expressly  for  that  purpose — is 
not  a  competent  Court  to  determine  this  matter  finally  ?  Regard 
must,  of  course,  be  had  to  the  nature  of  the  case,  and  though  it 
is  not  desirable  to  discuss  a  judgment  which  has  already  been 
given,  it  is  necessary  to  say  a  word  or  two  as  to  what  are  the 
questions  of  which  it  is  suggested  that  we  ought  not  to  be  the 
final  judges. 

The  first  question  raised   in  the  case  is  whether  it  is  a  doctrine 
of  the  Australian  Constitution  that — I  (juote  from  the  judgment 
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in  UEynden  v.  Peclder  (ante,  p.  91,  at  p.  Ill) — "  when  a  State  H.  C.  op  a 
attempts  to  give  to  its  legislative  or  executive  authority  an 
operation  which,  if  valid,  would  fetter,  control  or  interfere  with, 
the  free  exercise  of  the  legislative  or  executive  power  of  the 
Commonwealth,  the  attempt,  unless  expressly  authorized  by  the 
Constitution,  is  to  that  extent  invalid  and  inoperative."  That  is 
the  fundamental  question  in  this  case.  The  second  question  is 
whether  the  Incovie  Tax  Act  of  Victoria  is  such  an  interference 
as  w^ould  operate  in  that  way,  viz.,  to  "fetter,  control,  or  interfere 
with  the  free  exercise  of  the  legislative  or  executive  power  of  the 
Commonwealth "  ?  That  is  a  mixed  question  of  law  and  fact. 
The  third  question  is  also  a  mixed  question  of  law  and  fact,  and 
it  is  whether,  supposing  the  income  tax  would  have  that  effect, 
the  operation  of  the  rule  is  excluded  by  not  collecting  the  tax 
until  after  the  income  is  received  ?  Those  are  the  three  questions, 
and  they  are  the  only  questions  in  the  case.  Of  which  of  them  can 
it  be  predicated  that  it  is  not  fit  to  be  decided  by  this  Court,  but 
that  the  Privy  Council  is  a  better  tribunal  for  its  decision  ?  As  to 
the  first  question,  the  judgment  in  D'Einden  v.  Pedder  {supra)  has 
not  been  objected  to.  I  do  not  know  now  whether  Mr.  Isaacs  con- 
tends that  that  decision  was  wrong.  I  am  unable  to  gather  from 
him  distinctly  whether  he  does  or  does  not.  There  is  no  decision 
in  any  English  Court  on  the  subject,  and  the  only  dictum  to  be 
found  in  the  English  reports  that  I  know  of  is  that  of  Lord  Hob- 
house  in  Tlte  Bank  of  Toronto  v.  LaTnbe,  12  App.  Cas.,  575.  In  the 
argument  in  that  case,  the  judgment  of  Marshall,  C.  J.,  in  the  case 
of  McCalloch  v.  Maryland,  4  Wheat.,  316,  which  is  to  the  same 
effect  as  that  in  D'Emden  v.  Pedder  {supra),  had  been  referred  to. 
Tliat  decision  laid  down  in  regard  to  the  American  Constitution  the 
doctrine  which  we  expressed  in  D'Emden  v.  Pedder  {supra)  in  the 
words  I  have  just  quoted.  Speaking  of  that  case  Lord  Hobhouse 
«aid  at  p.  587  : — **  Their  Lordships  have  been  invited  to  take  a  very 
wide  range  on  this  part  of  the  case,  and  tx)  apply  to  the  construc- 
tion of  the  Federation  Act  the  principles  laid  down  for  the  United 
States  by  Chief  Justice  MarsIiaU,  Everyone  would  gladly 
accept  the  guidance  of  that  great  judge  in  a  parallel  case.  But 
he  was  dealing  with  the  Constitution  of  the  United  States.  Under 
tliat  Constitution,  as  their  Lordships  understood,  each  State  may 
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H.  C.  OF  A.  make  laws  for  itself  uncontrolled  by  the  federal  power,  and  sub- 
ject only  to  the  limits  plfiiced  by  law  on  the  range  of  subjects 
within  its  jurisdiction.  In  such  a  Constitution,  Chief  Justice 
Marshall  found  one  of  those  limits  at  the  point  at  which  the 
action  of  the  State  Legislature  came  into  conflict  with  the  powers 
vested  in  Congress." 

The  only  part  of  those  observations  which  is  applicable  to  the 
present  case  are  the  words:  "Everyone  would  gladly  accept  the 
guidance  of  that  great  Judge  in  a  parallel  case."  How  does  the 
Constitution  of  the  Australian  Commonwealth  correspond  with 
that  of  the  United  States  in  this  particular  ?  They  are  identical. 
The  framers  of  the  Australian  Constitution  deliberately  rejected 
the  scheme  of  the  Canadian  Constitution,  and  deliberately  accepted 
that  of  the  United  States  Constitution ;  and  we  are  told  by  the 
Privy  Council  that  in  a  parallel  case — ^and  this  is  as  parallel  as 
its  framers  could  make  it — they  would  gladly  accept  the  guidance 
of  that  great  Judge.  If,  then,  that  Constitution  has  been  inter- 
preted by  that  Court  for  80  years  in  a  particular  way,  and  the 
Privy  Council  tell  us  that  in  a  parallel  case  they  would  accept 
the  guidance  of  Chief  Justice  Marshall,  and  then  this  Constitution 
is,  admittedly,  based  exactly  on  the  same  lines,  is  it  suggested  that 
this  Court  is  not  competent  to  say  that  the  principle  so  laid  down 
should  be  accepted  as  the  guiding  principle  of  the  Australian 
Commonwealth  ?  I  should  feel  myself  totally  unworthy  of  the 
position  I  occupy  if  I  were  to  give  a  certificate  to  that  effect 

The  second  question  is  whether  the  Victorian  income  tax 
imposed  on  the  salaries  of  federal  officers  is  an  infringement  of 
that  rule.  Reasons  were  given  in  the  judgment,  which  I  am  not 
going  to  repeat — reasons  which  are  obvious  to  everyone  who  has 
had  practical  experience  in  administering  such  a  tax — which  seem 
to  make  the  answer  to  that  question  self-evident.  Upon  that 
question  we  have  the  satisfaction  of  knowing  that  we  merely 
affirmed  a  proposition  the  contrary  of  which  has  been  denied  by 
every  competent  authority  except  the  Court  now  appealed  from. 
We  know  that  60  years  ago  the  Supreme  Court  of  the  United 
States  held  that  such  an  income  tax  was  an  interference  with 
federal  instrumentalities ;  that  25  years  ago  the  Canadian  Courts, 
under  a  different  Constitution,  came  to  the  same  conclusion.    We 
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investigated  the  question  for  ourselves,  and  arrived  at  a  conclu- 
sion in  accord  with  the  Courts  both  of  the  United  States  and  of 
Canada.  None  of  the  Canadian  decisions  have  been  appealed 
against.  It  is  the  settled  accepted  doctrine  so  far  as  the  matter 
has  gone  in  Canada.  Finding  the  law  in  that  state,  can  it  be 
said  that  this  is  a  question  we  are  not  competent  to  decide,  and 
ought  not  to  decide,  as  the  final  judges  of  last  resort  ?  I  confess 
I  cannot  see  any  ground  for  certifying  that  that  is  a  matter  that 
ought  to  be  decided  not  by  us  but  by  the  Privy  Council. 

As  to  the  third  question,  whether  the  income  tax  ceases  to  be 
an  interference  with  federal  instrumentalities  because  it  is  not 
collected  until  the  salaries  have  been  paid,  that  seems  to  be  a 
matter  which  any  tribunal  is  competent  to  decide.  I  have  dealt 
with  the  questions  involved  in  our  judgment  because  it  is. impos- 
sible to  consider  whether  there  is  any  special  reason  for  certifying 
that  the  question  ought  to  be  decided  by  the  Privy  Council  until 
one  knows  what  are  the  questions  which  it  is  said  ought  to  be 
left  to  the  Privy  Council. 

What  special  reasons  have  been  given  why  any  one  of  these 
questions  ought  to  be  determined  by  the  Privy  Council  ?  The 
firat  reason  I  have  listened  to  with  some  amazement.  We  know 
that  the  respondent  represents  the  Viietorian  Government,  and  we 
are  told  that,  before  the  decision  of  this  Court  was  given,  five  of 
the  States  agreed  that,  if  our  judgment  should  be  against  Victoria, 
they  would  like  the  matter  to  be  referred  to  the  Privy  Council. 

That  seems  to  be  a  very  singular  sort  of  argument  to  address  to 
this  Court.  The  argument  was  developed  as  being  based  not  only 
on  the  opinion  of  five  premiers,  but  on  the  public  opinion  of 
Australia.  I  hope  that  the  day  will  never  come  when  this  Court 
will  strain  its  ear  to  catch  the  breath  of  public  opinion  before 
coming  to  a  decision  in  the  exercise  of  its  judicial  functions.  If 
it  does  so,  it  will  be  perhaps  the  practice,  if  ever  there  is  a  Court 
weak  enough,  to  adjourn  the  argument  in  order  that  public  meet- 
ings may  be  held,  leading  articles  written  in  the  newspapers,  and 
pressure  brought  to  bear  to  compel  the  Court  to  shirk  its  respon- 
sibility, and  cast  its  duty  upon  another  tribunal.  We  are  told  that 
the  matter  is  one  of  great  importance.  One  matter  is  of  great 
importance,  viz.,  the  power  of  the  States  to  interfere  with  the 
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H.  C.  OF  A.  Commonwealth.  But  that  is  a  matter  which  we  are  here  specially 
to  determine.  It  is  said  that  the  matter  affects  a  large  number  of 
persons.  I  confess  that  I  am  unable  to  see  that  that  is  any 
reason.  Is  our  judgment  to  be  valid  only  when  the  matter  is  easy 
and  unimportant,  and  will  afiect  only  a  few  persons,  and  it  does 
not  matter  much  whether  the  decision  is  one  way  or  the  other  ? 
We  are  then  told  that  there  is  a  difference  of  opinion  between  this 
Court  and  the  Supreme  Court  of  the  State.  That  reason  needs  only 
to  be  stated.  The  last  reason  is  that  our  decision  is  inconsistent 
with  Bank  of  Toronto  v.  Lambe  (aupi^a).  As  to  that,  so  far  as  it 
has  any  bearing  on  this  case,  our  decision  is,  as  I  have  shown,  in 
entire  accord  with  the  opinion  expressed  by  the  Privy  Council. 
I  therefore  think  that  I  should  be  doing  something  entirely  incon- 
sistent with  the  responsibility  which  I  undertook  when  I  was 
placed  in  the  position  I  now  occupy,  if  I  were  to  say  that  there 
is  any  special  reason  why  this  question  should  be  determined  by 
the  Privy  Council  rather  than  by  this  Court. 

Barton,  J.  I  agree  that  this  is  a  case  in  wliich  the  Court  should 
not  grant  a  certificate.  Adopting  very  fully  everything  said  by 
the  Chief  Justice,  I  am  discharged  from  the  necessity  of  making 
any  lengthy  comment  on  the  materials  put  before  us.  But  there 
has  been  much  argument  concerning  the  use  of  the  words  "  any 
special  reason,"  in  section  74 ;  no  other  section  of  the  Constitution 
helps  us  in  construing  them.  Therefore  it  is  not  unreasonable 
that  I  should  say  something  about  the  circumstances  under  which 
this  section  originated.  As  stated  at  the  bar,  it  originally 
appeared   in   the  form  adopted    at   the  referendum,  namely : — 

*'  No  appeal  shall  be  permitted  to  the  Queen  in  Council  in  any  matter  involving 
the  interpretation  of  this  Constitution,  or  of  the  Constitution  of  a  State,  unless  the 
public  interests  of  some  part  of  Her  Majesty's  Dominions  other  than  the  Common- 
wealth or  State  are  involved." 

A  delegation,  consisting  of  men  who  had  taken  a  prominent 
part  in  the  movement  for  federation,  was  authorized  to  proceed 
to  England,  with  a  view  to  assisting  the  passage,  without  amend- 
ment, of  the  Constitution  endorsed  by  the  people.  After  their 
arrival  in  England,  a  lengthy  controversy  arose,  practically  con- 
fined to  the  terms  of  clause  74.  Those  who  have  read  the  State 
papers  of  the  time,  which  are  common  knowledge  on  the  subject, 
will  know  that  the  objection  entertained  by  Her  Majesty's  Govern- 
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ment  to  the  clause  as  framed,  was  largely  in  respect  to  the  use  of 
the  words  "  public  interests."  It  was  from  the  first  conceded,  on 
the  one  hand,  that  those  who  had  made  this  Constitution,  were 
entitled  to  have  it,  if  possible,  adopted  with  the  assistance  of  Her 
Majesty *s  Government,  and  of  the  Imperial  Parliament,  in  so  far  as 
there  was  nothing  in  it  which  constituted  a  danger,  or  might  pro- 
voke a  difficulty  with  respect  to  general  Imperial  interests.  On  the 
other  hand,  it  was  rightly  asserted  that  the  Imperial  Government 
and  Parliament  stood  in  the  position  of  trustees  of  the  Empire,  and 
granting  the  fullest  autonomy  and  self-government  to  the  various 
colonies  in  respect  of  matters  purely  local,  were,  nevertheless, 
charged  with  the  responsibility  of  seeing  that  matters  which 
concerned  grave  public  interests  outside  should  form  a  special 
charge  of  the  Imperial  authorities.  That  position  was  asserted 
by  Her  Majesty's  advisers,  and  was  equally  conceded  by  the 
delegates.  The  controversy,  then,  as  to  the  term  "  public  interests" 
largely  consisted  of  this,  that  the  legal  advisers  of  the  Imperial 
Government  thought  the  term  was  too  vague  to  define  the  class 
of  cases  in  which  there  should  not  be  finality  in  the  determinations 
of  the  High  Court.  After  very  much  discussion  and  negotiation, 
and  the  framing  of  alternative  propositions,  the  terms  of  the  pre- 
sent clause  were  agreed  on,  and  were  subsequently  passed  as  part 
of  the  Constitution  in  substitution  for  the  original  clause.  It  will 
be  evident  to  anyone  who  considers  what  the  main  controversy  was 
about,  that  is  to  say,  whether  the  clause  as  originally  drawn 
suflSciently  protected  other  parts  of  the  Empire,  that  the  intention 
was  to  substitute  a  provision  embodying  a  due  regard  to  those 
principles  which  had  been  asserted  on  each  side,  and  conceded 
in  turn  by  the  contending  representatives  or  governments.  And 
flo  when  this  provision  was  drawn  and  accepted,  while  I  do  not 
say  that  in  its  form  it  would  be  held,  or  necessarily  held,  by  the 
Court  to  exclude  other  special  reasons,  the  term  "  special  reasons  " 
was  devised  so  that,  at  least,  those  Australian  constitutional  cases, 
which  involved  the  public  interests  of  parts  of  the  Empire  external 
to  this  Commonwealth,  might  be  ultimately  decided  by  His  Majesty 
in  Council  upon  the  grant  of  its  certificate  by  this  Court.  Still  the 
term  "  any  special  reason  "  has  not  been  defined  in  the  Constitu- 
tion, and  I  am  quite  sensible  of  the  danger  of  endeavouring  to  lay 
down  any  hard  and  fast  rule  as  to  cases  such  as  this  Court  may 
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H.  C.  OF  A.    hereafter  have  to  deal  with.     I  go  only  so  far  as  to  say  that  the 
^^\       section,  as  finally  found  to  be  part  of  the  Constitution,  was  de- 
Dkakin      signed,  in  the  first  place,  to  safeguard  the  right  of  the  people 
who  had  framed  it,  and  had  voted  upon  it,  to  interpret  it,  and  to 
bring  to  an  end  conflicts  between  Commonwealth  and  States,  by 
the  decision  of  the  Court  which  that  Constitution  was  calling 
into    existence,    and    in    the    same    way   to    deal    with  cases 
which  arose  between  two   or  more   States,  because    in  respect 
of  the  new  self-governing  powers  constitutional  conflicts  between 
two  States  come  within  the  category  of  local  aflairs.    Primarily, 
then,  it  was   intended   that   this   Court   should   take   the  res- 
ponsibility of  deciding  the  class  of  questions  of  which  that  now 
before  the  Court  is  one,  while  the  power  of  granting  a  certificate 
safeguarded  that  class  of  cases  which  was  not  thought  to  be 
adequately  protected  by  the  clause  as  originally  framed.      It 
remains  to  consider  whether  any  special  reason  has  been  advanced 
why  the  Court  should  divest  itself  of  the  responsibility  constitu- 
tionally  cast  upon  it,  and  leave  the  final  determination  to  the 
Privy  Council.     The  grant  of  power  to  deal  with  these  questions 
constitutes  a  burden  of  which  weakness  might  seek  to  discharge 
itself,  but  which  Judges  who  know  their  duty  will  in  nowise  shirk. 
The  special  reasons  in  such  cases  must  stand  outside  the  common 
range  of  those  recognised  as  sufficient  to  support  an  application 
for  special  leave  to  appeal,  and  must  justify  us  in  saying  we  will 
not  take  on  ourselves  the  responsibility  of  final  decision.    Has 
any  such  reason  been  stated  ?   I  must  dissent  from  the  proposition 
that  the  reasons  which  the  Privy  Council  considers  sufficient  to 
justify  it  in  granting  special  leave  to  appeal,  are  "  special  reasons" 
under  this  section  of  the  Constitution.  The  very  form  of  the  section 
seems  to  preclude  that  argument,  and  nothing  would  have  been 
easier  than,  to  use  instead  of  the  terms  we  find  here,  words  which 
would  have  made  it  plain  that  reasons  which  would  justify  the 
Privy  Council  in  granting  special  leave  to  appeal  to  it,  should  be 
sufficient  to  jastify  this  Court  in  granting  its  certificate  under  this 
section.   It  was  of  the  essence  of  these  questions  that  they  should 
provoke  controversy  in  the  country  where  they  arose.   Those  who 
framed  the  provision  must  have  known  very  well  that  the  Court 
about  to  be  constituted  must  often  be  involved  in  the  decision  of 
questions  which  would  necessitate  the  exercise  of  its  independence. 
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fear,  and  that  upon  such  questions  controversies  must  arise,  and       ^ ^ 

AS  between  those  concerned,  apart  from  this  Bench,  would  some- 
times be  bitter. 

So  the  thing  foreseen  was  that  there  would  be  such  controversies, 
and  expressions  of  public  opinion,  and  therefore  such  an  occurrence 
cannot  be  considered  a  "  special  reason,"  otherwise  there  is  hardly 
any  controversy,  between  Commonwealth  and  State,  or  between 
State  and  State,  which  would  not  afford  a  special  reason,  and 
the   main   provision  would    be   rendered  almost  nugatory.      A 
number  of  grounds  have  been  given   by   the  able  counsel  who 
argued  this  matter.      I   have    disposed   in    what   I   have   said 
of   the   grounds   that   the   case   involves   matter  of   great  im- 
portance,  with   reference   to  revenue  and   State  control.      All 
that  is  of  a  nature  to  be  expected  by  those  who  have  to  dis- 
charge duties  such  as  we  have  to  perform.     The  fact  that  the 
States  desire  the  appeal  is  a  matter  which  this  Court  cannot 
look  at,  unless  it  desires  to  abrogate  its  own  functions.      The 
question  is  not  whether  the  certificate  is  desired,  but  whether  it  can 
properly  be  allowed.     That  it  affects  a  large  number  of  public 
servants  is  a  matter  which  will  be  common  to  many  decisions  of 
this  Court  on  constitutional  questions.     I  do  not  think  I  ought  to 
say  a  word  upon  the  ground  that  this  Court  did  not  agree  with 
the  State  Supreme  Court.     There  would  be  some  loss  of  dignity 
if  either  Court  were  to  touch  that  at  all.     I  pass  to  the  reason  that 
our  decision  is  in  conflict  with  that  of  the  Privy  Council  in  Bank  of 
Toronto  v.  Lambe  {supra).   It  is  impossible  for  this  Court  to  accept 
that  as  a  reason,  because,  having  thoroughly  examined  that  case, 
it  finds  no  reason  whatever  for  thinking  that  there  is  a  conflict 
between  that  decision  and  its  own  in  the  cases  just  determined, 
and  it  finds  no  reason  whatever  to  apply  the  circumstances  of  that 
case  to  this,  because  two  cases  more  distinguishable  could  not 
arise.     I  have  been  through  all  the  reasons,   and   taking  them 
collectively  or  separately,  they  amount  to  no  more  than  might 
be  given  in  ordinary  cases.     The  "  special  reasons  "  are  not  that 
class  of  reasons,  but  something  beyond  them  must  be  disclosed  to 
entitle  the  Court  to  lay  down  its  responsibilities,  and  ask  somebody 
else  to  take  them  up.     I  cannot  say  that  any  special  reason  has 
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H.  0.  OF  A.  I^een  shown,  and  therefore  I  concur  in  the  judgment  of  the  Chief 

'^-        Justice. 

' — , — ' 

O'Connor,  J.  I  agree  with  the  judgments  just  delivered.  In 
my  opinion  no  ground  whatever  has  been  shown  for  granting  the 
certificate  asked  for  in  this  case.  I  do  not  think  it  necessary  to 
refer  to  the  historical  aspect  of  the  matter,  because  it  appears  to 
me  we  must  interpret  the  Constitution  by  the  same  rules  as 
would  guide  us  in  the  interpretation  of  any  other  Statute,  that  is 
to  say,  w^e  must  take  as  our  guide  the  ordinary  meaning  of  the 
plain  words  of  tlie  Statute.  It  is  only  if  we  fail  to  adduce 
reasonable  meaning  from  them  that  we  can  have  resort  to  the 
liistory  of  the  clause  or  the  circumstances  surrounding  the 
framing  of  the  Constitution.  This  section  seems  to  me  to  place 
a  duty  upon  this  Court  in  the  plainest  possible  language,  and 
that  duty  is  to  see  that  this  Court  is  the  final  arbiter  of  all  ques- 
tions arising  out  of  the  Constitution,  where  the  rights  of  State 
and  State,  or  State  and  Commonwealth  are  concerned,  unleas  we 
think  for  some  special  reason  that  the  Privy  Council,  and  not 
this  Court,  should  be  the  final  arbiter  of  the  dispute.  I  shall 
deal  with  only  one  of  the  reasons  suggested,  and  that  is  that  the 
public  opinion  of  Australia,  as  it  has  been  called,  wishes  this 
Court  to  grant  the  certificate  in  order  that  the  Privy  Council 
may  determine  this  question.  I  hold  so  strongly  the  opinion  that 
upon  this  Court  alone  is  placed  the  responsibility  of  determining 
the  cases  in  which  a  certificate  ought  or  ought  not  to  be  granteil, 
that  if  not  only  the  Premiers  of  the  different  States,  but  also  the 
Parliament  of  each  State,  and  the  Parliament  of  the  Common- 
wealth, all  concurred  in  expressing  the  opinion  that  we  ought  to 
send  the  case  to  the  Privy  Council,  and  we  in  our  own  consciences 
believed  that  we  ought  not  to  do  so,  then  we  would  disregard 
our  duty  if  we  swerved  one  hair's  breadth  from  our  own  opinion 
on  the  matter.  It  was  urged  upon  us  that  in  this  matter  the 
views  of  the  State  Premiers  embodied  the  will  of  the  Australian 
people.  There  is  only  one  way  in  which  the  Court  can  know  the 
will  of  the  Australian  people,  and  that  is  as  it  is  contained  in  this 
instrument  under  which  we  sit  to  interpret  the  laws  of  the  Com- 
monwealth. Until  that  will  as  so  expressed  is  altered  by  an 
amendment  of  the  Constitution,  we  can  have  no  regard  to  any 
other  expression  of  the  will  of  the  people.    The  will  of  the  people 
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a8  represented  in  the  Constitution  is  that  we,  and  we  alone,  shall  H*  C.  of  a. 
have  the  responsibility  of  determining  the  cases  under  sec.  74 
which  ought  to  be  finally  decided  by  us,  and  the  cases  which 
ought  to  be  decided  finally  by  the  Privy  Council.  In  that  sense 
we  have  been  made,  not  only  the  interpreters,  but  the  guardians 
of  the  Constitution.  That  is  to  say,  the  duty  has  been  placed  upon 
us,  not  only  to  see  that  we  interpret  the  Constitution  fiiccording  to 
our  best  judgment,  but  to  take  care,  also,  that,  except  under  very 
exceptional  circumstances,  we  do  not  allow  the  interpretation  to 
fall  into  any  other  hands.  So  strongly  do  I  feel  that  that  duty 
has  been  cast  on  myself  as  a  member  of  this  Court,  that  I  have 
no  hesitation  in  saying,  if  we  found  that  by  a  current  of  authority 
in  England,  it  was  likely  that,  should  a  case  go  to  the  Privy 
Council,  some  fundamental  principle  involved  was  likely  to  be 
decided  in  a  manner  contrary  to  the  true  intent  of  the  Constitu- 
tion as  we  believed  it  to  be,  it  would  be  our  duty  not  to  allow  the 
ease  to  go  the  Privy  Council,  and  thus  to  save  this  Constitution 
from  the  risk  of  what  we  would  consider  a  misinterpretation  of  its 
fundamental  principles.  Holding  these  views,  I  am  very  strongly 
of  opinion  that  no  grounds  whatever  have  been  shown  in  this  case 
for  a  certificate.  It  is  impossible,  and  undesirable,  if  it  were 
possible,  to  lay  down  any  rule  for  the  exercise  of  this  power  to 
issue  a  certificate.  In  the  course  of  years  many  questions  may 
arise  in  which  this  Court  may  have  to  consider  whether,  in  the 
interests  of  the  Constitution  itself,  a  case  should  be  remitted  to 
the  Privy  Council  for  final  determination.  When  those  cases 
arise,  this  Court,  however  constituted,  will,  I  have  no  doubt,  pro- 
nounce its  opinion  to  the  best  of  its  judgment.  All  I  can  now 
say  is  that  that  case  has  not  arisen  here,  and  I  sincerely  trust 
that  it  will  never  be  supposed  that  upon  grounds  anything  like 
those  put  forward  in  this  case  we  should  be  asked  to  exercise  the 
power  of  depriving  ourselves  of  the  right  of  being  the  final  arbiters 
in  disputes  between  State  and  Commonwealth,  or  between  State 

and  State. 

Motion  dismissed  with  costs. 

Certificate  refused. 

Solicitors,  for  appellants,  George  T aimer  <t:  Son,  Melbourne. 
Solicitor,  for  respondent,  Guinness,  State  Crown  Solicitor. 
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ON  appeal  from  the  supreme  court  of 

victoria. 

H.  C.  OF  A     Banker  and  customer— Cheque — Fraudulent  alteration  of  amotint  after  sigjuUurt — 
1904.  Duty  of  customer  to  take  precautions  against  forgery. 

Melbournk  '^^  between  banker  and  castomer  there  is  no  absolute  and  unqualified  duty  on 

AuQUit  10  1  ]    ^^^^  P^^^  ®^  ^^®  customer,  in  drawing  a  cheque,  to  take  precautions  against  forgery. 

12,  15,  16.  Young  v.  Qrote,  4  Bing.,  N.C.,  253,  considered  and  distinguished. 

October  27.  ^]|  contractual  relations  impose  upon  the  parties  a  mutual  obligation  that 

GrifBth  C.J.     neither  shall  do  anything  to  hamper  the  other  party  in  performing  the  contract, 

<monn"  ^^fi     ^^  *^  delay  him  in  performing  it. 

The  mere  fact  that  a  customer  signs  a  cheque  upon  which  there  are  spaces 
before  the  amount  in  words  and  in  figures  is  not  sufficient  evidence  of  such  breach 
of  duty  towards  his  banker  as  will  give  rise  to  estoppel  or  to  a  claim  for  damages,  if 
another  person,  subsequently  to  such  signature,  fraudulently  inserts  in  such  spaces 
other  words  and  figures,  so  as  to  increase  the  amount,  and  the  banker  is  thereliy 
induced  to  pay  away  the  larger  amount. 

Decision  of  Full  Court,  29  y.L.R.,  804  ;  25  A.L.T.,  255,  reversed. 

Appeal  from  the  decision  of  the  Full  Court. 

The  plaintiffs,  W.  L.  Marshall  and  H.  J.  Day,  and  one  R.  Myers, 
were  the  executors  of  Ann  Myers,  and,  as  such  executors,  kept  a 
banking  account  with  the  Colonial  Bank  of  Australasia,  Ltd.,  at 
Melbourne.  This  account  was,  at  all  material  times,  in  credit 
There  was  evidence  that  the  bank  was  only  to  pay  cheques  signed 
by  the  three  executors.     It  was  the  custom  that  Myers  should  fill 
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up  the  cheques  and  forward  them  to  the  other  executors  for  their   h.  C.  of  A. 
signature,  after  which  they  were  returned  to  and  signed  by  him        1W4. 
and  issued.     Myers,  on  different  occasions,  drew  open  cheques  for        mhalt 
£10,  £2  6s.  4d.,  £50,  £10,  and  £10  respectively.     He  wrote  the  andAnothkr 
amounts  in  words  and  in  figures,  so  as  to  leave  considerable  spaces        the 
before  these  amounts,  and,  in  writing  the  amounts,  he  began  each  Ry^yJ^^Aus- 
number  with  a  capital  letter.    These  cheques  were  forwarded  to    tkalasia. 
the  other  executors,  who  signed  them  as  they  were  drawn,  and 
returned  them  to  Myers,  who  wrote  in  other  words  and  figures,  so 
that  the  cheques  appeared  to  be  for  the  following  amounts  respec- 
tively, £110,  £32  6s.  4d.,  £150,  £110,  and  £110.    Myers  then  cashed 
the  cheques,  receiving  the  larger  amounts,  and  appropriated  the 
moneys  in  excess  of  the  smaller  amounts  to  his  own  use.     The 
plaintiffs,  on  the  refusal  of  the  bank  to  pay  to  them  the  amount 
alleged  by  them  to  be  to  the  credit  of  the  executors,  brought  an 
action  claiming  £430.  The  bank  set  up  the  following  defence  (inter 
alia) : — "  If  the  cheques  were  fraudulently  altered  and  increased 
in  amount,  such  cheques  were  drawn  by  the  plaintiffs  and  Myers 
without  reasonable  care  or  precaution,  and  in  a  manner  and  form 
so  negligent  that  they  enabled  and  permitted  the  alterations  and 
increases  to  be  made,  and  the  bank  paid  such  cheques  so  altered 
in  good  faith,  and  without  knowledge  of  any  alteration,  and 
without  negligence.   It  will  contend  that  the  plaintiffs,  by  reason 
of  the  aforesaid  facts,  are  estopped  from  alleging  that  the  cheques 
so  altered  and  increased  were  not  their  cheques,  or  drawn  by 
them,  or  with  their  authority,  and  from  alleging  that  the  said 
cheques   were    in   fact    fraudulently   altered   and   increased   in 
amount." 

The  action  was  tried  before  Madden,  C.J.,  and  a  jury  of  six. 

The  following  questions,  amongst  others,  were  put  to  the  jury, 
and  they  gave  the  answers  set  opposite  to  them  respectively  : — 

1.  Were  the  cheques,  or  any  of  them,  drawn  by  the  plaintiffs 
negligently  ?    Answer — Yes. 

3.  If  you  answer  No.  1  in  the  affirmative,  then  could  the  bank, 
by  the  exercise  of  ordinary  care  and  caution,  have  avoided  paying 
the  cheques  so  altered  ?     Answer — No. 

4.  Were  the  cheques  altered  and  increased  by  Myers  with  the 
knowledge  and  authority  of  the  plaintiffs.     Answer — No. 
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H.  C.  OF  A.       In  his  charge  to  tlie  jury,  Madden^  C.J.,  dealing  with  the  first 

^^^'        question  above  set  out,  said  : — "  I  will  proceed  to  tell  you  what  I 

Marshall    refer  to  there.   If  a  customer  of  a  bank  is  drawing  a  cheque  upon 

andAnothkr  ^Yi8i,t  bank,  it  appears,  according  to  our  law  (as  I  think  it  still 

Thk        exists),  that  the  customer  is  bound  to  avoid  such  negligence  in 

Bank  of  Aus-  drawing  out  his  cheque  as  will  unreasonably  expose  the  banker 

TRALAsiA.     ^  ^j^^  ^jgj^  ^£  having  to  pay  more  than  the  proper  amount  of  the 

cheque  which  was  drawn  out  by  such  customer,  that  is  to  say, 
nobody  is  bound  to  suppose  that  anybody  else  will  be  a  criminal, 
nor  that  anybody  into  whose  hands  the  instrument  will  come  will 
commit  a  forgery  upon  it.  .  .  .  But  if  you  draw  a  cheque  in 
a  manner  which  a  jury  thinks  is  so  negligent  that  it  induced  or 
caused  opportunity  to  a  person  who  chances  to  be  desirous  of 
committing  a  forgery,  to  effect  that  forgery,  so  that  the  banker 
is  exposed  to  the  paying  of  a  larger  amount  than  you  (the  cus- 
tomer) intended  when  you  signed  the  cheque,  then  the  law  Is  that 
if  a  jury  is  of  opinion  that  such  action  of  the  customer  amounts 
to  negligence,  and  negligence  of  such  a  kind  as,  in  the  opinion  of 
the  jury,  ought  to  preclude  him  from  complaining  of  the  fact  that 
the  banker  paid  the  altered  cheque,  then  the  customer  cannot 
complain  against  the  bank."  The  jury  having  answered  the 
questions  as  above  set  out,  gave  a  general  verdict  for  the  defendant, 
and  judgment  was  entered  accordingly. 

The  plaintiffs  thereupon  appealed  to  the  Full  Court  fix)m  the 
judgment,  and,  in  the  alternative,  moved  for  a  new  trial.  The 
appeal,  which  was  heard  by  a* Beckett,  Hodges  and  Hood,  JJ.,  and 
is  reported  29  V.L.R.,  804 ;  25  A.L.T.,  255,  was  dismissed  with 
costs. 

The  plaintiffs  now  appealed  to  the  High  Court. 

Coldham  and  Starke  for  the  plaintiffs,  appellants.  It  was  not 
pleaded  that  there  was  an  implied  contract,  and  that  defence 
cannot  now  be  relied  on.  There  was  no  evidence  of  any  contract 
at  all. 

[Griffith,  C.J. — It  must  be  a  contract  by  implication  of  law.] 
In  order  to  get  an  implication  there  must  be  evidence  of  such 
a  state  of  facts  as  will  give  rise  to  an  implication. 
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[Griffith,  C.J. — The  implication  arises  from  the  relationship  H.  C.  of  A. 
of  banker  and  customer,  not  from  the  evidence.]  ^ '^ 

Even  in  that  case  there  must  be  evidence  on  the  matter.  The  Marshall 
appellants  might  have  been  able  to  call  evidence  that  the  re-  ^ni>-^notheb 

spondent  did  not  act  on  any  such  implied  contract.     If  the  defence     ,,  Th" 
^  .  .  Colonial 

be  based  upon  contract,  this  extraordinary  result  follows,  that  the  BankofAus- 

banker  would  have  a  cause  of  action  against  his  customer  for  not       

drawing  his  cheques  in  the  agreed  manner.  So  in  every  case 
where  the  customer  omits  to  observe  the  contract  the  banker  must 
recover  nominal  damages  at  the  least.  If  the  Full  Court  intended 
to  decide  that  this  case  w«u3  governed  by  Yourig  v.  Groie,  4  Bing., 
253  ;  12  Moo.  C.P.,  484,  that  case  was  not  decided  on  contract. 

[Griffith,  C.J. — There  were  four  opinions  there  upon  four 
diflFerent  grounds. 

O'Connor,  J. — It  is  said  in  Scholjield  v.  Londesborough,  (1896) 
A.C.,  514,  that  it  was  decided  on  contract.] 

Suppose  the  action  is  based  on  contract,  then,  unless  it  was  in 
the  contemplation  of  the  parties,  or  was  the  natural  and  reason- 
able consequence  of  filling  up  the  cheque  in  the  way  it  was  filled 
up,  that  a  larger  amount  would  subsequently  be  inserted,  the 
respondent  cannot  succeed.  In  Beven  on  Negligence,  (2nd  ed.), 
vol.  II.,  pp.  1,575,  et  seq.,  Young  v.  Grote  {supra)  is  cited  on  the 
question  of  estoppel,  and  as  laying  down  the  principle  that 
a  person  who  misleads  his  banker  is  responsible.  With  that 
principle  the  plaintiflfs  do  not  disagree.  In  Scholjield  v.  Londes- 
borough,  (1895)  1  Q.B.,  536;  (1896)  AC,  514,  it  was  decided 
that,  in  the  case  of  bills  of  exchange,  drawn  as  this  cheque  was, 
the  maker  is  not  liable  for  a  subsequent  forgery.  See  also  Or?'  v. 
Union  Bank  of  Scotland,  1  M^Q.,  513,  at  p.  522 ;  Robarts  v. 
Tucker,  16  Q.B.,  560,  at  p.  579. 

[Griffith,  C.J. — It  seems  to  me  that  the  respondent  must  go 
this  length,  that  if  a  person  draws  a  cheque  in  such  a  way  as  to 
leave  room  to  insert  other  words,  and  so  increase  the  amount  of 
the  cheque,  any  other  person  who  has  possession  of  the  cheque 
has  his  implied  authority  to  put  in  such  other  words.] 

That  may  apply  in  the  case  of  a  blank  cheque.  Once  the 
contract  is  complete  between  the  maker  and  the  holder  of  a 
cheque,  there   is  no  difference  between  a  cheque  and  a  bill  of 
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H.  0.  OF  A.  exchange.      There  is  no  authority  to  be  found  laying  dovm  any 

obligation  to  fill  up  a  cheque  in  any  particular  manner.     If  there 

Marshall    ^^  &  duty  not  to  draw  a  cheque  in  an  unusual  manner,  it  is  a 

andAnothkk  question  for  the  jury  what  is  an  unusual  manner  ?     What  is 

Thk        unusual  for  one  person  may  be  usual  for  another.     As  between 
Colonial     .  i.  •/ 

BankofAus-  banker  and  customer  the  bank  has  to  look  after  itself,  and  satisfy 

^*     itself  that  the  cheque  is  the  proper  cheque  of  its  customer.    As  to 

Young  v.  Grote  (supra)  see  also  Halifax  Union  v.  Wheelwright, 
L.R.,  10  Ex.,  183 ;  Imperial  Bank  of  Canada  v.  Bank  of  HaTnilton, 
(1903)  A.C.,  49;  Union  Credit  Bank  v.  Mersey  Docks  and 
Harbour  Board,  (1899)  2  Q.B.,  205,  at  p.  210  ;  Farquharson  Bros. 
V.  King  &  Co.,  (1902)  AC,  325,  at  p.  334. 

(1)  The  relation  of  banker  and  customer  involves  no  duty  on  the 
part  of  the  customer  to  draw  his  cheques  in  such  a  manner  that 
facilities  for  fraud  are  not  afforded,  nor  has  the  customer  any  duty 
to  take  reasonable  care  or  precaution  that  opportunities  for  fraud 
are  not  afforded.  Apart  from  banker  and  customer  no  such  duty 
lies  upon  anybody.  The  real  protection  for  the  banker  in  such 
cases  is  the  criminal  law.  (2)  Supposing  that  there  is  such  a  duty, 
the  appellants  were  not  in  fact  guilty  of  any  neglect  of  that  duty. 
That  is,  there  was  no  evidence  of  neglect  of  duty.  (3).  Assuming 
that  there  were  both  a  duty  and  a  breach  of  that  duty,  the  loss 
that  occurred  was  not  the  reasonable  and  probable  consequence 
of  the  breach.  The  appellants'  act  was  not  the  proximate  cause 
of  the  loss.  The  proximate  and  direct  cause  was  the  forgerj', 
(4).  The  defendant  bank  was  guilty  of  contributory  negligence. 
As  to  (1)  the  respondents  are  forced  to  admit  that  a  man  may  be  as 
reckless  as  he  pleases  in  issuing  negotiable  instruments  and  other 
mercantile  documents  to  the  wofld.  There  is  no  principle  of  law 
making  a  man  liable  for  so  acting.  It  is,  however,  contended  for 
the  respondent  that  there  is  a  special  obligation  between  banker 
and  customer,  viz.,  that  the  customer  must  take  reasonable  care 
to  protect  his  banker.  But  there  is  no  more  reason  for  protecting 
the  banker  in  the  one  case  than  there  is  for  protecting  the  public 
in  the  other. 

[O'Connor,  J. — The  customer  lends  his  money  to  his  banker, 
and  the  banker  undertakes  to  pay  it  back  to  the  customer  on  his 
order.      If  he  dishonours  the  order  he  may  be  liable  in  an  action. 
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Mnst  there  not  be  a  relative  obligation  on  the  customer  ?    Can  ^-  ^-  °'  ^' 
he  make  the  banker's  obligation  unreasonably  onerous  ?  ]  ,_* 

The  customer  is  bound  not  to  make  misrepresentations  to  his    Marshall 
•banker  or  to  mislead  him.     A  man  is  bound  not  to  mislead  his  ^^'^-^^other 
agent  by  his  acts.     Has  the  act  of  the  appellants   misled    the        "^^^ 
be^nk,  or  was  it  the  act  of  the  defendant  Myers?      The  duty  Bank  of  Aus- 

TR  A  LASI A 

put  by  the  respondent  is  that  the  customer  is  liable  for  every       

incidental  loss  following  upon  his  act,  i.e.,  every  loss  arising  ex 
occasions  Tnandati.  Such  a  principle  if  it  exists  should  apply 
throughout  the  whole  range  of  law.  If  the  whole  cheque  were  a 
forgery  the  banker  would  have  to  bear  the  loss ;  Hall  v.  FvMer, 
5  B.  &  C,  750.  But  the  result  of  the  defendant's  contention  is  that, 
if  a  space  is  left,  then,  if  it  is  skilfully  filled  up  by  a  forger,  and  in 
a  manner  that  a  prudent  man  could  not  be  expected  to  anticipate, 
the  banker  bears  the  loss ;  if  clumsily,  and  in  a  manner  that  a 
prudent  man  ought  to  anticipate,  the  customer  bears  the  loss. 
Then  a  question  would  arise  what  degree  of  care  must  be 
used  by  the  customer;  must  it  vary  with  the  time  and  place 
of  the  issue  of  the  cheque,  with  the  ink  or  paper  used  ?  Is 
it  to  be  the  reasonable  care  of  a  prudent  man  ?     In  Foley  v.  Hill, 

2  H.L.C.,  28,  the  relation  of  banker  and  customer  was  defined  as 
being  simply  that  of  debtor  and  creditor  with  a  super-added 
obligation,  imposed  by  the  custom  of  bankers,  to  honour  the 
drafts  of  the  customer.  If  this  other  duty  on  the  part  of  the 
customer  had  existed  it  would  not  have  escaped  the  notice  of  the 
Court.  It  is  nowhere  suggested  in  the  Instruments  Act  1890 
(Victoria),  which  is  a  codification  of  the  law,  that  this  duty  exists ; 
if  it  does  exist,  it  is  an  extraordinary  thing  that  it  is  not  stated 
in  that  Act.  See  sees.  21,  25,  65.  The  banker  is  bound  to  know 
his  customer's  signature,  and  if  he  pays  a  cheque  bearing  a  forged 
signature,  he  must  bear  the  loss.  Why  then  should  he  not  also 
have  the  responsibility  of  investigating  the  amount  of  the 
cheque  ? 

[Griffith,  C.J. — May  not  the  case  be  brought  under  sec.  65 
of  the  Instruments  Act  to  a  question  of  estoppel  ?] 

Yes.  The  question  is,  is  there  any  such  duty  as  alleged,  which 
operates  as  an  estoppel  ?  This  i^pposed  duty  not  to  facilitate 
fraud  has  been  negatived  in  the  cases  of  (a)  the  acceptor  of  a  bill 
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H.  C.  OF  A.   Qf  exchange,  (6)  merchant's  orders  for  goods,  (c)  the  custody  of 

.^\       seals  and  documents,  (d)  the  issue  of  mercantile  documents  such 

Marshall    as  the  certification  of  shares,  and  (e)  the  makers  of  promissory 

^^^*^*  notes.      As   to   (a),   see   Scholfield  v.   Londesboraugh  (supra); 

Thk        Imperial  Bank  of  Canada  v.  Hamilton,  (1903)  A.C.,  49;  Lea  v. 

Bank  OF  Acs.  Gralmm,  (1862)  1  S.C.R.  (N.S.W.),  288;  Bank  of  Australasia  v. 

TRALAsiA.     ^^^  .^  J  ^;^  ^  ^,g   ^^.^^  ^^j .  Burchfield  V.  J/oore,  3  El.  &  B., 

683.  As  to  (6),  see  Union  Credit  Bank  v.  Mersey  Docks,  (1899) 
2  Q.B.,  205,  at  pp.  210,  214 ;  Farquharson  Bros.  v.  King  &  Co., 
(1902)  A.C.,  325,  at  pp.  336,  342.  As  to  (c),  see  Bank  of  Ireland  v. 
Trustees  of  Evans's  Charities,  5  H.KC.,  389,  at  pp.  410,  413 ;  The 
Mayor  &c.  of  the  Staple  of  England  v.  Governor  and  Company 
oftlie  Bank  of  England,  21  Q.B.D.,  160 ;  Svxin  v.  North  British 
Atistralasian  Co.,  2  H.  &  C,  175,  at  p.  180;  Freeman  v.  Cooke^ 
2  Ex.,  654 ;  Arnold  v.  Cheque  Bank,  1  C.P.D.,  578 ;  Northern 
Counties  of  England  Fire  Insurance  Co.  v.  Whipp,  26  Ch.  D., 
482 ;  Patent  Safety  Gun  Cotton  Co.  v.  Wilson,  49  L.J.Q.B.,  713. 
As  to  (d),  see  Whitechurch  Ltd.  v.  Cavanagh,  (1902)  AC,  117.  As 
to  {e),  see  Holmes  v.  Ti^uraper,  7  Amer.  Rep.,661 ;  Greenfield  Savings 
Bank  v.  Stowell,  25  Amer.  Rep.,  67 ;  Burrows  v.  Klunk,  14  Amer. 
State  Rep.,  371 ;  Brown  v.  Bevan,  9  N.Z.L.R.,  487.  The  argument 
for  this  duty  existing  is  based  on  Young  v.  Grote  (supra),  and 
on  Halifax  Union  v.  Wheelwright,  KR.,  10  Ex.,  183. 

[Griffith,  C.J. — That  was  a  case  where  an  arbitrator  had 
found  that  the  loss  arose  from  the  plaintiffs  negligence,  and 
there  was  no  way  of  getting  behind  that  finding.] 

It  seems,  also,  to  go  on  the  exploded  principle  in  Lickbairow 
V.  Mason,  6  T.R.,  131,  viz.,  that,  of  two  innocent  persons,  he 
shall  suffer  who  has  done  most  to  bring  about  the  loss.  If  this 
principle  does  exist  between  banker  and  customer,  it  is  an  exception 
to  the  general  law.  It  is  true  that  in  Marcussen  v.  Birkbeck  Bank\ 
5  T.KR.,  463  ;  id.,  646,  the  case  need  not  have  been  sent  back  for 
a  new  trial  if  the  principle  does  not  exist.  The  case,  however,  has 
not  been  reported  in  the  authorized  reports,  and  it  was  decided 
before  Scholfield  v.  LoTideshorough  (supi*a).  [They  also  referred 
to  Soddt^  Ginirale  v.  Metropolitan  Bank,  27  L.T.  (N.S.),  849.] 
The  limit  of  estoppel  is  laid  down  in  Bank  of  England  v. 
Vagliano  Brothers,  (1891)  AC,   107.      At  page   113  the  true 
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rule  is  stated,  viz.,  that  if  a  customer  actively  misleads  his  banker   H.  C.  of  a. 

by  some  misrepresentation  by  act,  conduct,  or  words,  even  though        ^®^' 

innocently,  the  customer  is  liable.     There  must  be  some  direct    Marshau. 

misrepresentation  of  fact.     (2)  If  the  duty  exists,  there  was  no  andAnotheb 

evidence  of  negligence  on  the  part  of  the  appellant.     The  mere      ,  The 

fact  of  there  being  blank  spaces  left  before  the  amount  is  not  in  BankofAus- 

itself  evidence  of  negligence ;  Scholfield  v.  Londesboroughy  (1895)    '^^^j^^' 

1  Q.B.,  at  p.  542.     See  also  Carr  v.  London  cfc  N.  W.  Ry.  Co., 

L.R.,  10  C.P.,  307.     (3)  Assuming  the  duty,  and  its  breach,  the 

loss  occasioned  was  not  the  reasonable  and  probable  consequence 

of  the  breach.     See  Baxendale  v.  Bennett^  3  Q.B.D.,  525  ;  Mayne 

on  Damages^  7th  ed.,  p.  48 ;   Ewart  on  Estoppel,  pp.  28  et  aeq. 

(4^  As  to  contributory  negligence,  the  finding  of  the  jury  was 

wrong.   This  is  a  question  to  be  decided  by  looking  at  the  cheques. 

Is  it  reasonable  to  assume  that  the  bank  took  reasonable  care  ? 

The  alterations  are  such  as  should,  at  least,  have  put  the  bank 

upon  inquiry.     If  the  Court  thinks,  upon  this  question,  that  the 

evidence  was  such  that  no  reasonable  man  could  have  come  to  the 

conclusion  to  which  the  jury  came,  there  should  be  judgment  for 

the  appellant  or  a  new  trial.     Scown  v.  Haworth,  24  V.KR.,  313  ; 

20  A.L.T.,  102;   25  V.LR.,  88;    21  A.L.T.,  36.     (5)  As  to  the 

settlement. 

[Grifffih,  C.J. — It  would  be  more  convenient  to  hear  Mr. 
Bryant  upon  that  question  first.] 

Bryant  and  Schittt,  for  the  defendant  bank  respondent.  The 
argument  that  there  is  not  owing  by  a  customer  to  his  banker  a 
duty  to  so  draw  his  cheques  as  not  to  facilitate  fraud,  is  against 
the  whole  current  of  English  authority,  the  text  writers,  and  the 
law  in  America.  That  such  a  duty  exists  is  supported  by  reason 
and  good  sense.  In  order  to  find  out  what  the  duty  is,  it  is  neces- 
sary to  see  what  the  relationship  is.  It  used  to  be  held  that  the 
relation  of  banker  and  customer  was  that  of  debtor  and  creditor 
with  a  super-added  duty  on  the  part  of  the  banker  to  honour  his 
customer's  cheques.  In  addition  to  that  there  unquestionably  exists 
the  relation  of  principal  and  agent,  and  it  is  out  of  that  relation 
that  the  duty  of  the  customer  arises. 

[Griffith,  C.J. — It  is  decided  in  Foley  v.  Hill  {supra),  that 
that  relation  does  not  exist  to  its  full  extent.] 
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H.  C.  OF  A.       That  is  only  eis  to  the  investment  of  money.     If  Foley  v.  HUl 

lays  down  generally  that  the  relation  of  principal  and  agent  does 

Marshall    i^o^  exist,  it  has  been  departed  from  in  later  decisions  of  the 

AND  Another  jjQ^ge  Qf  i^rds.     See  Capital  and  Counties  Bank  v.   OordoUy 

The        (1903)  A.C.,  240. 
Colonial  i-M  t      i^,/.  i      i       i       •  <•      i  . 

Bank  of  Aus-      [GRIFFITH,  C.J. — Of  course  the  banker  is  agent  for  his  customer 

TRALA8IA.    ^  coUcct  crosscd  cheques.     But  it  does  not  follow  that  he  is  the 
customer's  agent  qtuoad  moneys  at  the  customer's  credit.] 

The  relationship  cannot  be  split  up,  but  at  any  particular  time 
it  must  be  taken  as  a  whole.  It  is  out  of  the  combination  of 
relationships  that  the  duty  arises.  That  relationship  is  recognized 
in  Vagliano  v.  Bank  of  England  (supra),  at  p.  114;  in  Scholfield 
V.  Londeaborough  (supra),  at  pp.  536  and  545 ;  in  Capitil  and 
Counties  Bank  v.  Gordon  {supra),  at  p.  245  ;  in  the  Instruments 
Act  1890,  sec.  76 ;  and  in  Parget's  Law  of  Banking,  at  p.  66. 
However  the  duty  arises,  it  does  exist,  and  it  may  be  expressed 
as  the  duty  so  to  act  as  not  to  facilitate  fraud,  or  as  not  to  mis- 
lead the  banker  into  paying  an  amount  different  from  that  in 
the  original  cheque.  It  is  the  basis  of  the  decision  in  Young  v. 
Grote  (supra),  at  least  of  Best,  C.J.,  and  has  been  recognized  in 
the  following  cases : — Foster  v.  Green,  7  H.  &  N.,  881 ;  SocidU 
Ginirale  v.  Metropolitan  Bank  (supra) ;  Halifax  Union  v.  Wheel- 
wright (supra) ;  Bank  of  Ireland  v.  Evans's  Trustees  (supra) ; 
Orr  V.  Union  Bank  of  Scotland  (supra) ;  Arnold  y.  Cheque 
Bank  (supra) ;  Johnson  v.  Credit  Lyonnais  Co.,  3  C.P.D.,  32 ; 
London  and  S.  W,  Bank  v.  Wentworth,  5  Ex.  D.,  96,  at  p.  104 ; 
Bank  of  England  v.  Vagliano  Brothers  (supra) ;  Marcussen  v. 
Birkbeck  Bank  (supra)  (the  charge  in  which  case  is  reported  in 
Journal  of  Institute  of  Bankers,  vol.  ix.  (1890),  at  p.  404) ; 
Leather  Manufactu/rers*  Bank  v.  Morgan,  117  U.S.R.,  96,  at  p. 
114 ;  Critten  v.  Chemical  National  Bank,  171  New  York  R.,  219^ 
which  is  after  Scholfield  v.  Londeshorough  (supra).  Imperial 
Bank  of  Canada  v.  Bank  of  Hamilton  (supra) ;  31  Canada  S.C.R.» 
344,  is  distinguishable,  as  it  was  not  a  case  of  banker  and  customer. 
In  Scholfield  v.  Londeshorough  the  House  of  Lords,  though  invited 
to  deal  with  Young  v.  Grote  (supra),  expressly  excepted  it  and 
the  relation  of  banker  and  customer  from  their  decision.  The 
current  of  the  text  books  is  in  the  same  direction.     See  Willis's 
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Law  of  Negotiable  Instrvmerits,  p.  175 ;  Bylea  on  BiUs,  16th  ed.,  H-  C-  ^'  ^• 

pp.  25,  256,  350 ;  SingtorCs  Law  of  Negligence^  p.  375  ;  Watson  on       ,^\, 

Cheques,  p.  68 ;  Story  on  Proviissoi^  Notes,  5th  ed.,  p.  642  ;  Bvllen    mabshall 

<fe  Leake,  5th  ed.,  p.  116;  //.  Sm,  L.C,  10th  ed.,  p.  862.   The  principle  and Anothbe 

is  founded  on  £:ood  sense.     The  banker  has  to  use  reasonable  care     ^  The 

*=*  ,  ,      ,  Colonial 

so  as  not  to  pay  away  money  of  his  customers,  and  he  is  liable  to  Bank  of  Aub- 

repay  money  paid  away  by  him  negligently.     If  so  it  is  reason-       

able  that  there  should  be  a  corresponding  duty  on  the  customer 
to  take  care  that  the  banker  shall  not  be  exposed  to  risks.  The 
Court  has  been  invited  to  approach  this  ca^e  untrammelled  by 
any  authority.  If  the  Court  holds  that  there  is  no  duty  on  the 
customer  to  draw  cheques  so  that  the  banker  may  not  be  misled 
to  his  damage,  it  will  be  over-ruling  a  number  of  authorities 
in  England  and  Australia,  and  will  be  acting  contrary  to  the 
authorities  in  America.  The  duty  may  be  put  in  this  way,  it  is 
a  duty  not  to  prejudice  the  banker's  position  by  neglect  of  any 
precaution  which  a  reasonable  man  would  in  a  matter  affecting 
his  own  interest,  i.e.,  in  the  ordinary  course  of  his  business,  adopt. 
See  Morse  on  Banking,  vol.  il.,  3rd  ed.,  p.  480. 

[Griffith,  C.J. — We  think  there  is  a  duty,  but  the  question 
is  to  what  extent  it  goes.] 

The  principle,  as  applicable  to  banker  and  customer,  is  not  an 
exception  to  the  ordinary  principle.  It  applies  as  between  bailor 
and  bailee.  A  bailee  has  to  use  reasonable  care  in  the  custody  of 
goods  entrusted  to  him  by  the  bailor.  If  he  leaves  a  ^rindow  open 
through  which  thieves  get  and  steal  the  goods,  he  must  bear 
the  loss.  He  has  been  guilty  of  negligence  which  gave  facility 
for  the  theft.  The  case  of  hotelkeeper  and  guest  is  similar.  See 
BeaXe  on  Bailments,  p.  148  ;  Robins  &  Co,  v.  Gray,  (1895)  2  Q.B., 
501.  In  Paget  on  Banking,  p.  144,  it  is  said  that  crime  must  be 
in  the  contemplation  of  the  parties. 

[Griffith,  C.J. — That  involves  a  startling  doctrine.  Do  you 
draw  any  distinction  between  banker  and  customer  and  the  case 
where  a  person  draws  a  bill  of  exchange  on  another  who  has 
funds  in  his  hands  and  is  bound  to  honour  the  bill  of  exchange  ?] 

No.  Assuming  the  obligation  to  pay,  the  loss  would  fall  on  the 
drawer.  The  Instruments  Act  protects  the  drawer  except  in  that 
one  instance.     According  to  the  contention  for  the  other  side  the 
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H.  C.  OP  A.   maker  of  a  cheque  may  be  as  careless  as  he  pleases.     The  case  of 

"        banker  and  customer  is  only  an  example  of  the  general  principle 

Marshall    which  imposes  a  duty  on  all  persons  who  have  transactions  with 

AND  Another  ^^^  another.     That  general  principle  is  that  one  shall  not  act  so 

The        as  to  mislead  the  other.      The  duty  incumbent  on  a  customer 
Colonial 
Bank  OF  Aus-  towards  his  banker,  in  drawing  a  cheque,  is  to  use  reasonable  care 

^  ■     and  skill  to  avoid  any  act  or  omission  which  may  mislead  the 

banker,  or  which  may  offer  opportunities  for  the  banker  being 
misled,  to  his  prejudice  or  loss.  See  Ireland  v.  Livingston,  L.R.,  5 
H.L.,  395.  The  duty  arises  in  the  transaction,  and  so  does  not 
apply  to  the  careless  keeping  of  a  cheque  or  seal.  The  avoidance 
of  ambiguity  is  only  a  particular  example  of  that  general  dutj'  of 
carefulness.  Young  v.  Grrote  (supra)  is  referable  to  one  of  tivo 
grounds,  either  that  there  was  a  duty  to  take  care,  and  that  its 
non-observance  gave  rise  to  an  estoppel,  or  that  a  blank  cheque 
was  signed  by  the  customer,  in  which  case  there  would  be  an 
implied  authority  to  fill  it  up  for  any  amount.  The  reason  for 
the  decision  in  Scholfield  v.  Londeahoi'ough  {supra)  was  that  there 
was  no  transaction  between  the  parties,  and,  therefore,  no  negli- 
gence in  the  transaction.  Per  Lord  Esher,  M.R.,  (1895)  1  Q.B.,  at 
p.  541.  See  also  Carr  v.  London  and  N.  W.  Ry,  Co,,  KR.,  10 
C.P.,  307,  at  p.  318.  So,  in  iTapeinal  Bank  v.  Bank  of  Hamilton 
(supra),  the  question  was  not  between  the  parties  to  any  trans- 
action. See  also  Gaden  v.  Newfoundland  Savings  Bank,  (1899) 
A.C.,  281.  [They  also  referred  to  Metropolitan  Bank  v.  Wright 
(supra) ;  Holmes  v.  Trum,per  (supra) ;  Greenfield  Bank  v. 
Stowell  (supra)  ].  As  to  the  next  question,  assuming  the  duty 
to  exist,  was  there  any  evidence  of  negligence  ?  This  is  a  ques- 
tion for  the  jury,  and  their  verdict  is  a  reasonable  one,  and  the 
Court  will  not  disturb  it.  As  to  the  question  whether  the  loss 
was  the  reasonable  and  probable  consequence  of  the  act  of  the 
plaintiff,  the  relationship  existing,  and  the  duty  arising  under  it,  it 
follows  that  the  loss  is  to  be  taken  to  have  been  in  the  contempla- 
tion of  the  parties,  as  the  reasonable  and' probable  consequence  of 
the  breach.  That  view  is  apparently  taken  in  Scholfield  v. 
Londesborowgh  (supra),  and  has  been  acted  on  in  the  cases  already 
referred  to.  The  intervention  of  a  third  party,  even  feloniously', 
does  not  deprive  the  banker  of  his  remedy,  if,  in  the  contempla- 
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tion  of  the  parties,  the  act  of  the  customer  is  the  effective  cause  R*  C.  of  A. 
of  the  loss.   The  parties  must  be  taken  to  have  contemplated  that, 
if  any  harm  resulted  from  the  customer's  act,  it  would  be  the    Marshall 
result  which  in  fact  did  happen.     As  to  proximate  cause,  see  ^^^  Another 
Arnold  v.  Cheque  Bank  {supra)  ;  Baxendale  v.  Bennett  {supra) ;        Thk 
Clark  V.  Chambers,  3  Q.B.D.,  327;  Engelhart  v.  Farrant  &  Co.,  BankopAus- 
CISQ?)  1  Q.B.,  240 ;  McDowaU  v.  Great  Western  Ry.  Co.,  (1903)  2    ™^'^- 
K.B.,  331 ;  The  Moorcock,  14  P.D..  64,  at  p.  68 ;  Bank  of  England 
V.  Vagliano  Brothers  {supra);  The  Bemina,   13  App.  Cas.,  1. 
Probable  harm  does  not  mean  that  harm  is  to  be  expected,  but  it 
means  that,  if  harm  does  result,  this  is  the  class  of  harm  which 
will  probably  occur.     If  there  had  been  an  express  agreement  in 
this  case,  this  is  the  only  harm  that  could  have  been  in  their  con- 
templation.    See  The  Notting  Hill,  9  P.D.,  105,  at  p.  113.     The 
rule  as  to  remoteness  of  damages  is  the  same  in  contract  as  in  tort; 
Cobb  V.  Great  Western  By,  Co.,  (1893)  1  Q.B.,  459.    It  is  a  question 
for  the  jury  whether  the  act  of  the  first  person  was  the  proximate 
cause  of  the  loss.     The  jury  has  said  that  there  was  no  contribu- 
tory negligence. 

[Griffith,  C.J. — We  do  not  see  any  reason  for  saying  that 
there  was  not  sufficient  evidence  upon  which  the  jury  might 
negative  contributory  negligence.] 

As  to  the  question  of  payment  to  one  of  several  joint  debtors, 
see  Bell  v.  Rowe,  26  V.L.R.,  511 ;  22  ALT.,  156  ;  Steeds  v.  Steeds, 
22  Q.B.D.,  537  ;  Innes  v.  Stephenson,  1  Mo.  &  R.,  145 ;  Stone  v. 
Marsh,  Ry.  &  Mo.,  364. 

[They  also  referred  to  McMahon  v.  Brewer,  18  N.S.W.L.R.  (Eq.), 
88  at  p.  100,  and  Whitmore  v.  Wilks,  3  C.  &  P.,  364,  as  to  Young 
v.  Grote  {supra),] 

Starke  in  reply.  The  case  for  the  defendant  has  been  put  at 
one  time  on  an  implied  agreement,  at  another,  on  some  duty  not 
the  result  of  contract  but  flowing  out  of  the  relationship  of  the 
parties.  The  Court  does  not  imply  agreements  unless  the  implica- 
tion amounts  almost  to  a  certainty  that  an  agreement  was  made. 
Re  Cadogan  and  Hans  Place  Estate  Ltd.,  73  L.T.,  387,  jyer  Rigby, 
L.J.,  at  p.  390.  If  without  the  implication  the  contract  would  be 
futile  then  the  Court  will  make  the  implication ;  see  Lamb  v. 
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H.  a  OF  A.  Evans,  (1893)  1  Ch.,  218.     Estoppel  must  come  down  to  a  repre- 
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sentation  of  fact.  In  the  case  of  an  omission  to  do  or  say  some* 
Makshall  thing  there  must  be  a  duty  to  act  or  speak.  So  negligent  conduct 
NOTHEE  jjj  order  to  amount  to  estoppel  must  really  amount  to  a  misrepre- 
The  sentation  of  fact.  Cabahi  on  Eatoppd,  pp.  93,  et  aeq.  The 
BankofAu9-  misrepresentation  must  be  dear  and  precise,  and  not  ambiguous; 
''*^'^-  Low  V.  Bouverie,  (1891)  3  Ch.,  82,  at  pp.  103, 106, 113.  Careless- 
ness  in  issuing  documents  has  never  been  considered  to  create  an 
estoppel.  See  LindZey  on  Companiee,  6th  ed.,  p.  671 ;  5th  ed.,  p 
486,  and  the  comment  there  on  Young  v.  Orote  (supra).  In 
Davis  V.  Bank  of  England,  2  Bing.,  393 ;  5  B.  &  C,  185,  Best, 
C. J.,  took  an  opposite  view  from  that  which  he  took  in  Toung  v. 
Gi'ote.  See  also  Barton  v.  London  and  N.  W,  Ry.  Co.,  24  Q.B.D., 
77,  at  pp.  87,  89 ;  British  Mutual  Banking  Co.  v.  Chamtoood 
Forest  Ry.  Co.,  18  Q.B.D.,  714.  It  is  said  that  the  duty  imposed 
upon  the  customer  arises  out  of  the  contractual  relationship 
between  banker  and  customer.  But  the  same  sort  of  relationship, 
that  is,  a  contractual  relationship,  exists  between  a  company  and 
its  shareholders,  and  there  the  duty  has  been  denied.  Bank  of 
Ireland  v.  Evans  ChaHties  {sujyra) ;  Davis  v.  Bank  of  England 
{supra) ;  Barton  v.  London  and  N.  W.  Ry.  Co.  (supra).  Why 
should  a  banker  have  a  right  not  given  to  other  persons  ?  The 
duty,  which  has  been  stated  in  different  ways,  must  come  to  this, 
viz.,  a  duty  not  to  facilitate  fraud,  for  that  is  the  charge  to  the 
jury,  and  the  respondent  must  support  it,  or  a  new  trial  is  inevit- 
able. The  jury  might  have  approached  any  other  proposition 
with  very  different  minds.  The  true  proposition  is  that  laid  down 
in  Bank  of  England  v.  Vagliano  (supra),  viz.,  that  a  person  must 
not  by  his  acts  or  omissions  make  a  misrepresentation  of  fact  to 
his  banker.  That  is  a  duty  of  general  application.  As  to  Young 
V.  Orote  (supra),  see  Chalmers  on  Bills  of  Eocchange,  6th  ed.,  p.  209. 
The  American  cases  relied  on  are  cases  on  stated  accounts,  and 
find  their  counterpart  in  the  English  Courts  in  Parkinson  v. 
Hanhury,  L.R.  1  H.L.,  1. 

Cur.  adv.  vtUt. 

27th  Oct..  1904.      Griffith,  C. J.,  read  the  judgment  of  the  Court : — 

This  is  an  appeal  from  an  order  of  the  Full  Court  dismissing  a 
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motion  for  a  new  trial  or  judgment  for  the  plaintiff  after  a  trial   H-  C-  ^'  ^• 
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before  Madden,  C.J.,  and  a  jury,  when  judgment  was  given  for  _^ 

the  defendants.     The  plaintiffs,  who  are  two  of  three  executors,    MABSHAUi 

the  third   being  joined  as  a  defendant,  brought  the  action  to  andAnothee 

recover  a  balance  to  the  credit  of  the  executors  in  the  hands  of    _  The 

Colonial 

the  defendants,  who  were  their  bankers.     The  defence,  so  far  as  BankofAus- 

it  is  now  necessary  to  consider  it,  was  that  there  was  no  balance,       

the  plaintiffs  and  their  co-executor  having  drawn  cheques  for  the 
full  amount  to  their  credit,  which  the  defendants  had  duly  paid. 
The  account  was  opened  in  the  names  of  all  three  executors,  and 
on  the  express  stipulation  that  cheques  drawn  on  the  account 
were  to  be  signed  by  all  of  them.  The  question  arises  in  respect 
oi  five  cheques,  which,  when  paid,  appeared  to  be  for  the  sums  of 
£110,  £32  6s.  4d.,  £150,  £110,  and  £110  respectively.  The  plain- 
tiffs, who  were  respectively  a  dairy  farmer  and  a  watchmaker, 
were- not  familiar  with  accounts,  and  left  the  clerical  work  con- 
nected with  the  testator's  estate  to  their  co-executor  Myers,  who, 
so  far  as  they  knew,  was  a  man  of  probity.  The  cheques  in 
question  were,  in  accordance  with  their  usual  practice,  filled  up 
by  Myers  in  his  own  handwriting,  and  taken  or  sent  by  him  to  the 
plaintiffs  for  signature.  The  cheques  were  then  for  the  respective 
sums  of  £10,  £2  6s.  4d.,  £50,  £10,  and  £10.  The  amount  of  each 
was  stated  in  words  and  figures,  the  writing  being  in  each  case 
about  the  middle  of  the  line,  and  beginning  with  a  capital  letter, 
while  the  figures  representing  the  pounds  were  placed  at  a  short 
distance  from  the  symbol  £.  After  the  cheques  so  filled  in  had 
been  signed  by  the  plaintiffs,  Myers  fraudulently  altered  them  to 
the  larger  amounts  in  his  own  writing,  and  obtained  the  full 
amounts  from  the  defendants.  The  plaintiffs  claimed  to  recover 
the  difference,  £430.  The  learned  Chief  Justice,  at  the  trial, 
directed  the  jury  that,  if  a  customer  draws  or  signs  or  issues 
cheques  on  his  banker  in  a  manner  which  a  jury  thinks  so 
negligent  that  it  induced  or  caused  opportunity,  or  was  a  temp- 
tation to  a  person  desirous  of  effecting  a  forgery  to  effect  that 
forgery,  so  that  the  banker  is  exposed  to  the  payment  of  a  larger 
sum  than  the  customer  intended,  then  the  customer  is  precluded 
and  estopped  from  complaining  and  showing  that  the  banker  paid 
Sk  forged  and  altered  cheque ;  and,  further,  that  if  a  cheque  is  so 
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H.  C.  OF  A.  unreasonably  and  carelessly  drawn  by  a  customer  on  his  banker 
^^\  as  to  invite  fraud  and  give  a  chance  or  opportunity  for  the 
committing  of  fraud,  the  banker  ought  not  to  be  made  liable  for 

Mabshall    paying  a  forged  or  altered  cheque. 

V.  The  substantial  question  for  our  determination  is  whether  this 

The  ...  T_ 

Colonial     direction,  which  was  founded  upon  the  doctrine  supposed  to  be 

^TBALTsfA^^'  established  by  the  case  of  Young  v.  Grote,  4  Bmg.,N.C.,  253;  12 

*     Moore  C.P.,  484 ;  29  R.R.,  552,  was  right.     In  the  Full  Ck)urt, 

a* Beckett,  J.,  thought  that  if  Young  v.  Grote  is  good  law  it  would 
govern  the  present  case,  and  that,  in  that  view,  the  direction  of  the 
learned  Chief  Justice  was  correct.  He  further  thought  that  Young 
V.  Grote  had  not  been  over-ruled,  and  was  still  law.  Hodges,  J., 
while  admitting  that  it  is  difficult  to  saj'^  on  what  ground  Youn 
V.  Grote  ought  to  have  been  decided,  or  to  define  accurately  upon 
what  grounds  the  present  case  should  be  decided,  thought  that 
that  case  was  not  over-ruled.  He  further  thought  that  the 
relation  between  banker  and  customer  being  one  of  contract,  the 
customer  undertakes  that  he  will  not,  by  his  mode  of  drawing  his 
cheques,  give  facilities  for  their  alteration,  or,  putting  the  obliga- 
tion in  other  words,  that  he  undertakes  that,  if  the  banker  is 
misled  by  the  fault  of  the  customer  in  the  manner  of  filling  up 
the  cheques,  the  loss  must  fall  upon  the  customer.  In  the  present 
case,  he  thought  it  clear  that  the  method  of  drawing  up  the 
cheques  did  give  facilities  for  a  fraudulent  alteration,  and  that 
loss  resulted  from  the  facilities  so  given,  and,  consequently,  the 
loss  should  fall  upon  the  customer,  and  not  upon  the  bank. 
Hood,  J.,  preferred  to  state  the  doctrine  thus — that  the  duty  of 
the  customer  towards  his  banker  is  not  to  draw  his  cheques  in 
such  an  inaccurate  way  as  to  afford  facilities  for  fraud. 

Upon  the  argument  of  the  appeal,  it  was  contended  for  the  appel- 
lants that  the  supposed  doctrine  of  Young  v.  Ch*ote  must  be  taken 
to  be  over-ruled,  and  is  no  longer  law.  We  say  "supposed  doctrine," 
because  the  rule  as  laid  down  by  the  learned  Chief  Justice  is  not  to 
be  found  in  that  case  in  express  words.  It  was  further  contended 
that  there  is  no  such  rule  of  law  as  that  the  drawer  of  a  cheque 
is  bound  to  anticipate  and  take  precautions  against  forgery ;  that 
in  the  present  case,  even  if  there  is  such  a  doctrine,  there  was  no 
evidence  of  any  breach  of  that  duty  ;  and  that  in  any  case,  the 
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payment  of  the  increased  amounts  was  not  the  natural  conse-  H.  C.  op  A. 

J   J  1904 

quence  of  the  breach  of  duty.  For  the  respondents  it  was  contended       ^ ^ 

that  it  is  the  duty  of  a  customer  to  his  banker  not  to  prejudice    Marshall 

the  latter  by  omitting  any  precaution  in  drawing  a  cheque  which  and  another 

a  reasonable  man  would  take  in  a  matter  affecting   his  own        The 

.  Colonial 

interests,  and  that  this  obligation  included  an  obligation  to  take  Bankof  Aus- 

,.  •  i*  TRALASIA. 

precautions  against  lorgery.  

Before  proceeding  to  examine  the  case  of  Youvg  v.  Grote  in 
detail,  it  may  be  well  to  refer  to  some  principles  of  law  which 
are  quite  free  from  doubt,  and  which  will  afford  useful  guid- 
ance in  arriving  at  the  true  principle  which  should  govern 
cases  such  as  the  present.  The  relation  of  customer  and  banker 
is,  no  doubt,  a  contractual  relation.  It  is  not,  however,  the 
ordinary  relation  of  principal  and  agent  {Foley  v.  Hi  Z,  2  H.L.C., 
28),  but  the  relation  of  creditor  and  debtor,  with  the  super- 
added obligation  to  honour  the  creditor's  orders  with  respect 
to  payment  of  the  money  which  constitutes  the  debt.  Now,  all 
contractual  relations  impose  upon  the  parties  a  mutual  obligation 
that  neither  shall  do  anything  which  is  calculated  to  hamper  the 
other  in  the  performance  of  the  contract  on  his  part.  This  rule 
was  recently  expressed  by  Vaughan-  WilliamSy  L. J.,  as  follows  : — 
"  In  this  contract,  as  in  every  other,  there  is  an  implied  contract 
by  each  party  that  he  will  not  do  anything  to  prevent  the  other 
party  from  performing  the  contract  or  to  delay  him  in  performing 
it.  I  agree  that  generally  such  a  term  is  by  law  imported  into 
every  contract."  {Barque  Qiiilpu^  Ltd.  v.  Brown  (1904),  2  K.B., 
264,  at  p.  271.)  A  banker  cannot,  however,  discharge  himself  of 
his  debt  by  alleging  payment  otherwise  than  upon  the  order  of 
his  customer.  If  the  order  is  ambiguous  in  form,  he  would,  no 
doubt,  be  entitled  to  the  benefit  of  the  rule  of  which  Ireland  v. 
Livingston,  L.R.  5  H.L.,  395,  affords  a  good  example.  But  a 
forged  order  gives  no  protection  to  the  banker.  Again,  if  one 
party  to  a  contract  has  himself  occasioned  a  breach  of  it  by  the 
other  party,  he  cannot  effectively  complain  of  the  breach.  This 
inability  is  sometimes  based  on  estoppel,  and  sometimes  on  avoid-* 
ance  of  circuity  of  action. 

The  case  of   Young  v.  Grote   was   decided  by  the  Court  of 
Common  Pleas  in  1827.     It  has  been  often  cited  and  commented 
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H.  C.  OF  A.  on  J  seldom,  if  ever,  followed ;  many  different  explanations  of  it 

^^^       have  been  given;   and  in  Scholfield  v.  Earl  of  lAyiideaborough 

Marshall    (1896),  A.C.,  514,  Lord  Halsbury,  KC,  invited  the  House  of  Lords 

AND  Another  ^  formally  over-inile  it.     Young  v.  Grote  came  before  the  Court 

The        upon  a  special  case  stated  by  an  arbitrator  in  an  action  by   a 

L/OLON I AL 

BamkofAus-  customer  against  his  banker  for  the  balance  of  his  account.     The 

'    special  case  stated,  amongst  other  things,  that  the  plaintiff,  being 

about  to  leave  home  for  several  days,  signed  and  left  with  his  wife 
five  blank  cheques,  desiring  her  to  have  them  filled  up  for  such 
sums  as  the  purposes  of  his  business  might  require.  His  wife, 
requiring  £50  2s.  3d.  to  pay  wages,  delivered  one  of  the  blank 
cheques  to  one  Worcester,  a  clerk  of  the  plaintiff,  desiring  him  to 
fill  it  up  for  that  sum,  which  he  did,  and  showed  it  to  her  so  filled 
up,  whereupon  she  asked  him  to  get  it  cashed.  He  afterwards 
fraudulently  wrote  the  words  "  three  hundred  and "  before  the 
word  "  fifty  "  in  the  body  of  the  cheque,  and  the  figure  "  3  "  before 
the  figures  "  50,"  making  the  alteration  in  the  same  writing  as  the 
rest  of  the  cheque,  ''  and  in  such  a  manner  that  no  person  using 
due  and  ordinary  diligence,  could  have  discovered  that  it  had  been 
made  improperly  after  the  draft  had  been  once  filled  up  for  another 
sum,  and  signed  by  the  drawer."  The  defendants  paid  the 
amount  of  the  altered  cheque  to  Worcester.  The  arbitrator 
thought  that  it  was  plaintiff's  draft  for  the  £50  2s.  3d.  only,  but 
he  thought  also  "  that  he  had  been  guilty  of  gross  negligence  by 
causing  his  draft  to  be  delivered  to  Worcester  (in  whose  hand- 
writing the  body  of  it  had  been  filled  up)  in  such  a  state  that  the 
latter  could  and  did,  by  the  mere  insertion  of  other  words,  make 
it  appear  to  be  the  plaintiff  s  draft  for  the  larger  sum,  and  that 
as  he,  partly  by  his  negligence,  had  caused  the  bankers  to  pay 
the  larger  sum,  he  was  bound  to  make  good  to  them  the  loss 
which  by  reason  of  his  negligence  they  had  sustained  by  paying 
that  sum.  If  the  Court  should  think  that  opinion  wrong,  he 
awarded  that  the  plaintiff  should  recover  £300  from  the  defen- 
dants." It  will  be  observed  that  amongst  the  facts  found  by  the 
arbitrator  was  the  inference  of  fact  that  the  plaintiff  had  been 
guilty  of  gross  negligence.  And  it  does  not  appear  that  the  Court 
could  review  this  finding.  The  arbitrator  did  not  seem  to  think  that 
the  bank  could  set  up  that  they  had  paid  the  money  in  accordance 
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with  the  plaintiff's  order,  but  he  thought  that  they  were  entitled   R-  C.  of  A 
to  an  indemnity,  i.e.,  to  maintain  an  action  against  him  for  the       s^^ 
same   amount.      According  to  the  report  in  4  Bing.,  Beat  C.J.,    Marshall 
after  pointing  out  that  a  banker  who  pays  a  forged  cheque  is  in  ^ndAnothbr 
general  bound  to  pay  the  amount  again  to  his  customer,  because        The 
in  the  first  instance  he  pays  without  authority,  added  that  though  Bank  of  A  us- 

that  rule  is  perfectly  well  established,  yet  "  if  it  be  the  fault  of       

the  customer  that  the  banker  pays  more  than  he  ought,  he  cannot 
be  called  on  to  pay  again."      According  to  the  report  in  9  Moore, 
he  said  : — "  If  a  banker,  through  the  fault  of  his  customer,  pays 
more  than  he  ought  to  pay,  the  loss  must  be  borne  by   him 
through  whose  default  the  erroneous  payment  has  been  made." 
According   to  both  reports,   he  then  proceeded    to  quote  from 
Pothier  (Traite  du  Contrat  de  Change,  Part  I.,  c.  4,  sec.  99,  p.  59), 
who  lays  down  the  doctrine  that  if  a  banker  has  been  led  into 
error  by  the  fault  of  the  drawer  of  a  bill  of  exchange,  the  drawer 
not  having  taken  care  to  write  his  draft  in  such  a  manner  as  to 
prevent  falsifications — for  instance,  if  he  wrote  the  sum  drawn 
for  by  the  draft  in  figures,  and  someone  added  a  cypher — the 
drawer  would,  in  that  case  be  bound  to  indemnify  the  banker  for 
the  loss  he  had  sustained  by  the  falsification  of  the  draft,  for 
which  the  drawer  by  his  fault  had  afforded  opportunity.     So  far, 
the  only  doctrine  asserted  by  Best,  C.J.,  is  that  if  the  loss  occurs 
through  the  fault  or  default  of  the  customer,  it  must  fall  on  him, 
which  doctrine  is,  he  says,  in  accordance  with  Pothier's  view.     It 
may   be   remarked,  in   passing,  that  in  Scholfield'a  Case  Lord 
Halshury  denied  that  Pothier's  doctrine  is,  or  ever  was,  part  of 
the  commercial  law  of  England  (p.  531);  and  further,  that  the 
illustration  given  by  Pothier  is  very  different  from  the  case  of  a 
cheque  in   which   the  amount  is  written   in  words  at  length, 
although  his  language  is  large  enough  to  cover  any  case  in  which 
the  drawer  has  not  taken  such  care  as  to  prevent  falsification. 

The  Chief  Justice,  having  stated  the  rule,  proceeded  to  apply  it 
to  the  facts  of  the  case  as  found  by  the  arbitrator.  According  to 
the  report  in  Bingham,  he  rested  his  decision  mainly  on  the  facts 
that  the  plaintiff  had  left  blank  cheques  in  the  care  of  his  wife, 
who  was  not  conversant  with  business,  as  such  an  agent  ought  to 
have  been,  and  that  she  had,  in  turn,  tfusted  a  person  with  whose 
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H.  C.  OP  A.  character  she  was  not  perfectly  acquainted,  to  receive  the  amount 

1904  i.  *> 

of  the  clieque.    He  went  on,  according  to  that  report,  to  point  out 

Marshall    ^hat  a  competent  man  of  business  would  have  guarded  against 

andAnothek  fj.^^j  ij^  ^YiQ  mode  of  filling  it  up,  and  would  have  placed  the  word 

The        "  fifty  "  at  the  beginning  of  the  line,  and  would  have  begun  it 

\.'OLONIAL  •    ^  •  ^ 

Bankof  Aus-  With  a  capital  letter,  and  would  have  placed  the  figure  5  so  near  the 
_JJ_  '     printed  £  as  to  prevent  the  possibility  of  interpolation,  adding — 
"  It  was  by  the  neglect  of  these  ordinary  precautions  that  Grote 
and  Co.  were  induced  to  pay,"  and  concluded  by  saying:  "  We 
decide  here  on  the  gi-ound  that  the  banker  had  been  misled  by  want 
of  proper  caution  on  the  part  of  his  customer."     According  to  the 
report  in  Moore,  he  said  that  the  plaintiff  had  left  five  blank 
cheques  in  the  hands  of  his  wife,  who  was  therefore  his  agent ; 
that  a  person  who  leaves  blank  cheques  to  be  filled  up  ought  to 
entrust  them  to  a  person  conversant  with  business,  and  who  would 
take  due  care  that  they  were  properly  filled  up ;  that  the  plaintiff's 
wife  had  acted  indiscreetly  in  entrusting  the  cheques  to  a  person 
with  whose  character  she  was  not  perfectly  acquainted,  and  who 
turned  out  to  be  untrustworthy ;  that  the  word  "  fifty,"  having 
been  commenced   in   the  middle  of  the  line,  and  with  a  small 
instead  of  a  capital  letter,  too  much  opportunity  was  given  to  the 
clerk  to  effect  the  alteration,  and  that  the  whole  being  in  the  same 
handwriting,  it  was  not  possible  for  the  bankers  to  discover  that 
there  was  any  fraud.    And  he  added — "  Under  the  circumstances, 
I  think  that  gross  negligence  may  fairly  be  imputed  to  Young,  or 
his  agent,  and  that  the  bankers,  who  have  been  misled  by  the 
want  of  caution,  and  thus  induced  to  pay  the  money,  are  not  liable 
to  be  called  upon  to  make  good  the  loss."    J,  A.  Park,  J.,  according 
to  the  report  in  Bingham^  after  pointing  out  that  if  a  banker 
pays  moneys  upon  an  order  which  is  not  genuine  he  must  bear 
the  loss,   went  on   to  say — "  Can   anyone  say  that  the   cheque 
signed  by  Young  is  not.  a  genuine  order  ?     I  say  it  is.     The 
cheques  left  by  him  to  be  filled  up  by  his  wife,  when  filled  up 
by  her  became  his  genuine  orders.    However,  the  arbitrator  finds 
expressly  that  he  was  guilty  of  negligence,  and  I  concur  in  that 
opinion."     According  to  the  report  in  Moore,  he  said — "  Here  the 
order  appeared,  upon  the  face  of  it,  to  be  genuine.   The  maker  left 
it  with  his  wife  to  be  filled* up  at  her  pleasure,  and  to  any  amount. 
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It  was,  therefore,  his  draft  to  the  extent  of  the  property  he  H.  C.  op  A. 
had  in  the  hands  of  his  bankers.     The  arbitrator  has  found  that  ' 

he  was  guilty  of  gross  negligence.     I  think  he  was  guilty  of    Marshall 
gross  negligence  in  leaving  blank  cheques  in   the   hands  of   a  ^^^  Another 

person  so  ignorant  of  business  as  to  give  rise  to  such  a  gross  fraud."         The 
n  IT  !•  11  -3     1     i      1  1  •  Colonial 

Biin^ough,  J.,  according  to  both  reports,  said  that  the  arbitrator  Bank  of  Aus- 

had   found  that   no   blame  attached  to   the   bankers,  and   that    ™^^^^- 

the  whole  blame  legally   attached   to   the   plaintiff.     According 

to  the  report  in  Bingham,  he  described  the  blame  as  consisting, 

first,  in  leaving  a  blank  cheque  with  his  wife,  and  then  in  her 

causing  it  to  be  filled  up  in  an  unusual   way.     According   to 

Moore's  report,  the  blame  consisted  in  the  plaintiflTs  improvidently 

leaving  blank  cheques  in  the  hands  of  his  wife,  who  saw  the 

cheque  in  question  filled  up  in  an  unusual  manner,  both  as  to 

the  figures  and  in  the  body,  and  then  gave  it  in  that  state  to 

her   husband's   clerk   to   get   changed,   thus   aflfording   him   an 

opportunity  to  efiect  the   fraud;    and  he  added — "The  drawer 

of  the  cheque,  being  the  sole  cause  of  the  fraud,  must  bear  the 

losa"      Gaselee,   J.,   according  to   Moore  8    report,    said  :  —  The 

arbitrator  "  has  expressly  found  that  the  drawer  was  guilty  of 

gross  negligence.     The  authority  was  not  confined  to  the  wife, 

as  it  appears  by  the  award  that  she  was  to  have  the  cheques 

filled  up  as  circumstances  required."     According  to  Bingham's 

report,  he  merely  said  that  there  was  certainly  great  negligence 

on  the  part  of  Young,  and  therefore  the  rule  to  pay  the  £300  must 

be  discharged. 

It  is  impossible  to  regard  this  judgment  as  anything  more  than  a 

decision  upon  the  facts  of  the  particular  case.     Each  of  the  learned 

Judges  seemed  to  have  assented  to  the  rule  of  law  formulated  by 

Chief  Justice  Best,  that  if  it  is  the  fault  of  the  customer  that  the 

banker  pays  more  than  he  ought,  he  cannot  be  called  on  to  pay 

again.   And  they  all  thought  that  the  facts  of  the  case  warranted 

the  inference  of  fact  drawn  by  the  arbitrator  that  the  loss  had 

arisen  from  the  customer's  fault.     No  other  rule  of  law  can  be 

deduced  from  the  decision  than  that  so  formulated.     The  case 

has,  however,  been  treated  as  laying  down  in  its  widest  sense  the 

doctrine  of  Pothier,  that  if  the  banker  is  led  into  error  by  the 

fault  of  the  drawer,  the  drawer  not  having  taken  care  to  write 
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H.  C.  OP  A.  the   draft   in   such   a   manner    as   to  prevent  falsification,   the 

1004 

drawer  must  indemnify  the  banker.  So  far  from  the  judgments 
Marshall    supporting  this  view,  it  will  be  seen  that  each  of  the  Judges 

AND  Another  ^^Ijg^j  on  other  circumstances  as  establishing  the  default  of 
Thk        the   drawer.      In   Scholfield'a  Case,  Lord  Halsfniry  is  reported 

Bank  op  Ans-  to  have  said  (p.  523),  that  the  time  had  comfe  when   it  would 

^ ^'    be  desirable  to  examine  how  far  the  case  of   Young  v.  Grote 

ought  to  be  quoted  as  on  authority  for  anything.  In  our 
opinion,  it  is  an  authority  for  this  and  no  more — that  the 
drawer  of  a  cheque  may,  by  his  negligence  in  connection  with 
drawing  it,  disentitle  himself  to  complain  that  the  banker  has 
paid  a  larger  sum  upon  it  than  the  drawer  intended.  Other  authori- 
ties for  the  same  principle  are  the  comment  of  Lord  CranwoHh, 
L.C.,  on  Young  v.  Grote  in  Orr  v.  Bank  of  Scotland^  1  Macq.  H.L. 
Cas.,  513,  at  p.  523 :  — "  The  principle  is  a  sound  one,  that,  w^here  the 
customer's  neglect  of  due  caution  has  caused  his  bankers  to  make 
a  payment  on  a  forged  order,  he  shall  not  set  up  against  them  the 
invalidity  of  a  document  which  he  has  induced  them  to  act  upon 
as  genuine ;"  and  the  observation  of  Lord  Watson  in  Scholjield's 
Case  (at  p.  536) : — "  If  on  the  other  hand  the  decision  in  Yourig 
V.  Grote  was  based  upon  the  ratio  that  the  customer,  in  filling  up 
the  cheque  through  his  wife,  whom  he  had  constituted  his  agent 
for  that  purpose,  had  failed  in  the  duty  which  he  owed  to  his 
banker  by  giving  facilities  for  its  fraudulent  alteration,  I  am  not 
prepared  to  afiirm  that  it  cannot  be  supported  by  authority." 
This  rule  is,  indeed,  an  instance  of  the  wider  rule  already  referred 
to,  which  imposes  upon  all  persons  between  whom  contractual 
relations  exist,  a  mutual  obligation  that  neither  party  shall 
hamper  the  other  in  the  performance  of  his  contractual  duty. 
But  the  rule  so  stated  leaves  entirely  open  the  question  of  what 
conduct  will  amount  to  such  negligence  as  to  disentitle  the  drawer 
to  complain  of  a  subsequent  fraud.  And  it  is  a  very  long  step 
from  this  rule  to  the  direction  given  by  the  learned  Chief  Justice 
to  the  jury  in  the  present  case.  It  is  necessary,  therefore,  to 
inquire  whether  that  direction  can  be  supported  upon  any  other 
authority,  or  upon  principle.  If  it  is  correct,  then  in  every  case 
where  a  cheque  has  been  fraudulently  altered,  it  is  a  question  at 
large  for  the  Court  or  jury  to  say  whether  in  their  opinion  the 
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banker  or  the  customer  should  bear  the  loss.     The  inconvenience   H-  C-  ®»  ^- 

1904. 

of  such  a  rule  is  manifest.  ,^_^ 

The  case  of  Guardians  of  Halifax  Union  v.  Wheelw)*ight,  KR.,    Mabshall 
10  Ex.,  183,  in  which  Young  v.  Grote  is  said  to  have  been  fol-  ^n^^nothkr 
lowed,  was  also  a  special  case  stated  by  an  arbitrator.   In  that  caae,    n^^^^L 
the  defendant  was  the  plaintiffs'  treasurer,  and  was  the  manager  BankofAus- 

TRALiASIA 

of  a  bank  in  which  the  plaintiffs'  account  was  kept.      Orders       

signed  by  the  plaintiffs  were  cashed  at  the  bank.  Several  orders 
signed  by  the  guardians  were  fraudulently  altered  after  signature, 
and  the  question  was  whether  the  defendant  was  liable  to  make 
good  the  amounts  by  which  they  had  been  fraudulently  increased. 
The  arbitrator  found  as  a  fact  that  "  the  payment  by  the 
treasurer's  clerks  of  the  excess  "  in  these  instances  was  "  due  solely 
to  the  fact  that  they  were  misled  by  want  of  proper  caution  on 
the  part  of  the  guardians  and  their  clerk  in  signing  the  orders 
fraudulently  prepared  by  him  for  their  signature."  Counsel  for  the 
defendant  relied  expressly  upon  this  finding,  which  was  conclusive 
upon  the  question  of  fact.  In  that  case,  as  in  Young  v.  Grote,  the 
person  who  committed  the  fraud  was  in  the  service  of  the  plaintiffs, 
and  the  fraud  was  effected  while  the  orders  were  still  in  the 
possession  of  their  servant.  Cleaaby  yB.,wlio  delivered  the  judgment 
of  the  C!ourt  of .  Exchequer,  after  quoting  the  passage  above 
recited  from  the  award,  said : — *'  The  question  therefore  which 
arises  upon  this  item  "  (there  was  another  point  in  the  case)  "  is, 
whether  the  negligent  drawing  of  the  drafts  disentitles  them  " 
(the  plaintiffs)  ''  to  complain  of  the  cashing  those  drafts.  Upon 
this  question  we  had  before  us  the  principal  case  of  Young  v. 
Grote,  followed  by  several  other  cases,  among  others,  Robarts 
v.  Tucker,  16  Q.B.,  560;  20  L.J.  Q.B.,  270,  and  Swan  v.  North 
British  Australasian  Co.,  2  H.  &  C,  175;  32  L.J.  (Ex.),  273.  We 
think  the  position  taken  by  the  defendant  is  made  good  by  those 
authorities."  An  examination,  however,  of  the  two  last-mentioned 
cases  shows  that  the  learned  Baron  was  in  error  in  supposing 
that  they  followed  Young  v.  Gh^ote,  as  in  both  of  them  that  case 
was  distinguished.  We  have  not  been  able  to  find  any  of  the 
"several  other  cases"  referred  to  by  the  learned  Baron.  He 
added  that  "  it  is,  perhaps,  only  an  application  of  one  of  those 
general  principles  which  do  not  belong  to  the  municipal  law  of 
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H.  C.  OP  A.  any  country,  but  which  we  cannot  help  giving  effect  to  in  the 

^^^       administration  of  justice,  viz.,  that  a  man  cannot  take  advantage 

Marshall    of  his  own  wrong ;  a  man  cannot  complain  of  the  consequences 

^  of  his  own  default  against  a  person  who  was  misled   by  that 

CoS'^        default  without  any  fault  of  his  own."     This  case  does  not  carry 

IUnkofAus-  the  matter  any  further.      The  only  reported  case  cited  to  us  in 

TRALAi4IA 

'     which  the  question  of  the  negligence  of  the  drawer  of  a  cheque 

has  been   left   to   a  jury   is   Marctussen   v.   Birkbeck  Bank,    5 
T.L.R.,  179,  463,  646,  in  which  a  cheque  drawn  for  £8  5s.  had 
been  fraudulently  altered  to  £80  5s.,  a  wide  space  having  been 
left  between  the  words  "  eight "  and  "  pounds."      At  the  first 
trial  the  jury  thought  that    the  alteration    was  easily   notice- 
able, and   should   have   been   detected   by  the   bank.      A   new 
trial  was  ordered  on  the  ground  that  the  question  of  the  plain- 
tiff's negligence  should  have  been  left  to  the  jury,  and  this  order 
was  aflSrmed  by  the  Court  of  Appeal.    Cotton,  L.J.,  who  delivered 
the  judgment  of   the   Court  of  Appeal,   merely  said  that  the 
defence  of  the  alleged  negligence  of  the  plaintiff  had  not  been 
put  to  the  jury,  and  that  the  case  hfiul  not  been  satisfactorily 
dealt   with   at   the    trial,   and   that  the  proper  course   was   to 
let  it  go  back  for  a  new  trial.       Fry  and  Lopes,   L.JJ.,   con- 
curred.     Of  this  case  it  may    be  remarked    that  it   does   not 
appear  that  the  Court  of  Appeal  seriously  considered  the  sup- 
posed doctrine  of   Young  v.  Orote,  whicli  had  been  cited  at  the 
trial,  but  not,  apparently,  in  the  Divisional  Court.      If,  however, 
the  Court  did  consider  the  question,  it  would  seem  from  the  con- 
currence of  Lopes,  L.J.,  that  they  agreed  with  his  view  of  Young 
V.  Grrote,  (see  Scholfield  v.  Earl  of  Londesborougk  (1895),  1  Q.B., 
536,  at  p.  544),  as  a  binding  authority  for  that  doctrine.     We  are 
told  that  Marcussen's  Case  was  again  tried  before  Mathew,  J., 
when  the  defendants  had  a  verdict,  and  that  the  summing  up  of 
that  learned  Judge  was  in  accordance  with  that  of  Madden,  C.J- 
But  we  do  not  think  that  this  case  can  be  regarded  as  adding  any 
authority  to  the  case  of  Young  v.  Orote, 

The  substantial  question  for  our  decision  is  whether  the  mere 
failure  to  take  precautions  against  forgery  is  a  breach  of  the 
implied  duty  owed  by  the  customer  to  his  banker.  If  it  is,  it 
would  appear  j^Hm^i/oota  that  a  similar  duty  must  be  implied  in 
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the  case  of  all  contracts  in  which  the  duties  of  one  party  arise  H.  C.  of  A. 

.  1904. 

upon  written  communications  from  the  other.   Before  considering       ^__" 

whether  such  a  duty  is  implied  by  the  law  of  England,  it  will  be    Marshall 
convenient  to  say  a  few   words  as  to  the  real  nature   of   the  ^^^    notheh 

defence    founded    upon    the    supposed   breach    of   the    implied        Thb 

Colonial 

contract.     It  has  sometimes  been  based  on  the  ground  of  avoid-  BaskofAus- 

TRALtASIA. 

ance  of  circuity  of  action,  the  damages  sustained  by  the  banker        

by  reason  of  the  customer's  breach  of  contract  being  exactly 
equal  to  the  amount  which  he   has  paid   without  the   latter's 
nuthority.    It  has  more  often  been  put  on  the  ground  of  estoppel, 
arising  from  disregard  of  duty,  and  the  argument  for  the  re- 
spondents  was   mainly    based  on  this  view  of   the  case.     The 
doctrine  of  estoppel  in  pais  was  not,  however,  formulated   in 
England  in   1827,  when    Young  v.  Grote  was  decided,  nor  until 
the  case  of  Pickard  v.  Sears,  6  A.  &  E.,  469,  which   was  decided 
in   1837.     The  case  of   Young  v.  Grote  was  clearly  not  formally 
based  upon  any  such  doctrine.     And  if  it  is  sought  to  apply  the 
doctrine  a  further  difficulty  arises.     Th^  fact  which  the  customer 
is  to  be  estopped  from  denying  is  that  the  cheque  is  his  cheque. 
Now,  as  ex  concessis,  the  writing  is  not  his  own,  it  must  be  the 
writing  of  his  agent.     He  is,  therefore,  to  be  taken  to  be  pre- 
cluded from  denying  that  the  forger,  i.e.,  any  person  into  whose 
hands  the  cheque   may  come,  is  his  agent  to  alter  it,  subject, 
however,  to  this  singular  proviso,  that  the  forgery  must  be  done 
with  such  skill  as  not  to  be  apparent.      Such  an  authority  is  not 
lightly  to  be  implied.     It  seems,  therefore,  more  in  accordance 
with  the  reason  of  the  thing  to  regard  the  defence  as  being  a 
claim  for  damages  for  a  breach  of  the  implied  contract.     The 
result  will  not  be  affected   whichever  view  is  taken.     Is  there 
then  any  such  doctrine  as  that  a  person,  who,  being  under  con- 
tractual relations  with  another,  imposes  some   duty    upon   the 
other  by  a  written  communication  sent  to  him  for  the  purposes 
of  the  contract,  is  bound  to  take  precautions  against  forgery  ? 
Or,  if  there  is  no  such  general  doctrine,  is  there  such  a  doctrine 
with  regard  to  cheques  ?     There  is  no  doubt  that,  as  a  general 
rule,  the  loss  arising  from  a  forgery  must  fall  upon  the  victim, 
And  not  upon  the  person  whose  writing  is  forged.     A  contrary 
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H.  C.  OP  A.  rule  has  never  been  suggested,  except  in  the  case  of  negotiable 

1S04 

instruments. 

Marshall        Scliolfield  v.  Earl  of  Londeahorough  (1896),  A.C.,  514,  was  an 

AND  Another  action  by  the  indorsee  against  the  acceptor  of  a  bill  of  exchange 

The        for  £500,  which,  after  acceptance,  had  been  altered  by  fraudu- 
Colonial     ,       ,      .  .  , 

BankofAcs- lently  inserting  the  words  "three  thousand"  before  th©  words 

_J^^*     "  five  hundred,"  and  the  figure  3  before  the  figures  500,  the  bill 

having  been  drawn  in  such  a  form  that  the  alteration  was  easy. 

The  questions  were — (1)  Whether  there  was  a  duty  incumbent 

on  the  acceptor  with  respect  to  subsequent  holders  for  value,  and 

apart  from  contract  with  the  drawer,  to  see  that  the  bill  is  not  in 

such  a  form  as  to  invite  or  facilitate  such  fraudulent  operations 

as  would  mislead  a  holder  ?     (2)  Whether  there  was  a  breach  of 

that  duty  ?     (3)  If  so,  whether  the  breach  was  the  proximate 

cause  of  the  plaintiff  being  misled  ?     In  that  case  the  argument 

for  the  plaintiff  was  necessarily  based  upon  estoppel,  there  being 

no  contractual  relations  between  the  acceptor  and  subsequent 

indorsee  at  the  moment  of  acceptance.     On  the  first  point.  Lord 

Hahhnry,  L.C.,  said  (p.  532) : — "  My  Lords,  this  very  case  has  in 

almost  precisely  similar  circumstances  been  already  decided  in 

the  Adelphi  Bank  v.  Edwards,  and  I  regret  very  much  that  that 

case  has  not  been  reported.     I  entirely  concur  with  what  LindUy^ 

L.J.,  said  in  that  case,  that  it  was  wrong  to  contend  that  it  is 

negligence  to  sign  a  negotiable  instrument  so  that  somebody  can 

tamper  with  it;  and  in  the  wider  proposition  of  BovUl,  C.J.,  in  a 

former  case,  Socieii  Oendrale  v.  Metropolitan  Bank,  27  L.T.  N.S., 

849,  856,  that  people  are  not  supposed   to  commit  forgery,  and 

that  the  protection  against  forgery  is  not  the  vigilance  of  parties 

excluding  the  possibility  of  committing  forgery,  but  the  law  of 

the  land." 

Lord  Watson  also  referred  to  the  case  of  Soditi  GeneraU  v. 

Metropolitan  Bank  (supra),  in  which  the  time  of  payment  of  a 

bill  of  exchange  having  been  fraudulently  altered  after  acceptance 

from  eight  to  eighty  days,  it  was  sought  to  make  the  acceptor 

liable,  on  the  ground  of  negligence,  in  accepting  the  bill  in  such  a 

form  that  alteration  of  it  was  easy,  and  added  (p.  540): — "  None  of 

the  learned  Judges  affirmed  that  there  was  any  duty  incumbent 

upon  the  indorser  to  take  precautions  against  forgery ;  but,  on  that 
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assumption,  they  all  held  that  there  had  been  no  negligence.   Two   H-  ^-  ^^  '^• 

of  them  used  language  whith  does  not  appear  to  me  to  be  consis-       ^__* 

tent   with  the  existence  of  such  a  duty.      The    Chief  Justice    Marshall 

^observed:  *  Persons  are  not  to  be  supposed  to  commit  forgery,  and  ^^^  Another 

the  protection  against  such  a  crime  is  the  law  of  the  land,  not  the     _  The 

..,«..  ...        Colonial 

vigilance  of  parties  in  excluding  all  possibility  of  committing  it.  BankofAus- 

The  present  Master  of  the  Rolls  said  :  '  I  not  only  protest  that  there    ^^^^^ 
was  no  negligence,  but  say  that  no  Judge  ought  to  leave  to  a  jury 
the  fact  as  evidence  of  negligence.     But  there  is  no  duty  on  any- 
one to  suppose  that  those  against  whose  character  there  is  no 
imputation  will  commit  forgery  whenever  the  opportunity  occurs." 

He  then  referred  to  the  unreported  case  Adelphi  Bank  v. 
Edwards,  decided  in  1882,  in  which  a  bill  of  exchange  for  £22  10s. 
had  been  fraudulently  altered  to  £222  10s.,  and  in  which  the 
Court  of  Appeal  negatived  the  existence  of  any  rule  or  principle 
requiring  the  acceptor  of  a  bill  to  exclude  facilities  for  its  altera- 
tion, and  quoted  with  approval  the  language  of  Lindley,  L.J.,  who, 
after  referring  to  Young  v.  Grote,  "  and  that  class  of  cases,"  pro- 
ceeded thus : — "  We  cannot  say  there  was  negligence  here,  unless 
we  go  to  the  whole  length  of  saying  that  it  is  negligence  to  sign 
a  negotiable  instrument  so  that  somebody  else  can  tamper  with  it 
I  cannot  go  that  length.  I  think  it  would  be  wrong.  There  is 
no  authority  which  compels  us  to  do  anything  of  the  sort."  Lord 
Macnaghten  said  (p.  544)  : — "  I  cannot .  think  that,  there  is  any 
rule  which  forbids  you  to  give  a  person  with  whom  you  are 
acquainted,  and  whom  you  believe  to  be  honest,  some  little  credit 
for  honesty,  even  when  he  comes  tor  your  promised  acceptance  to 
a  bill  of  exchange.  I  cannot  think  that,  even  on  such  an  occasion, 
you  are  bound  to  scan  his  handiwork  with  the  eye  of  a  detective. 
as  the  production  of  a  would-be  forger.  The  prevention  of  crime 
is  perhaps  better  left  to  the  operation  of  the  criminal  law."  Lord 
Shand  said  (p.  549)  : — "  As  to  the  form  of  the  document,  I  think 
an  acceptor,  while  himself  acting  in  bond  fide,  who  has  the  sum 
for  which  he  has  agreed  to  grant  his  acceptance  expressed  in  the 
body  of  the  bill,  is  not  called  upon  to  anticipate  and  provide 
against  forgery."  Lord  Davey  expressed  his  entire  concurrence 
in  the  reasons  and  conclusions  of  Lord  Watson. 

Scholjield's  Case  was  the  case    of  the  acceptor  of  a  bill    of 
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H.  C.  OF  A.  exchange,    between   whom  and  subsequent  holders  there  is,  as 

^'        already  pointed  out,  no  existing  contractual  obligation  at  the  time 

Marshall    of  acceptance.  But  the  arguments  used  by  the  learned  Lords  in 

AND  Another  ^.j^^j^,  f^p^e^hes  as  to  the  supposed  duty  to  guard  against  forgery 

Thk        are  pi^hnd  facie  applicable  to  all  written  documents.     In  Union 

Ban^f  Aus-  Credit  Bank  v.  Mersey  Docks  Board  (1899),  2  Q.B.,  205,  Bigluim, 

TBALAsiA.     j^  j^^^  ^^  j^^j  ^.^j^  ^^^  delivery  orders  used  for  the  purposes 

of  the  delivery  and  transfer  of  goods  in  a  warehouse,  both  of 
which  had  been  fraudulently  altered.  In  one  case,  the  order 
had  been  signed  by  the  plaintiffs  in  blank  under  a  fraudulent 
representation  made  to  them  by  one  Nicholls,  and  the  descrip- 
tion of  certain  goods  was  afterwards  inserted  by  him.  In 
the  other  case,  the  goods  intended  to  be  dealt  with  were  des- 
cribed before  signature,  but  the  description  of  other  goods 
was  afterwards  added  by  Nicholls.  BighaTn,  J.,  was  of  opinion 
that  in  the  first  case  the  plaintiffs,  who  had  signed  the  order 
in  blank,  were  estopped  from  denying  that  they  had  conferred 
on  Nicholls  a  delegated  authority  to  fill  up  the  blank,  and 
that  they  must  bear  the  loss  for  an  excessive  and  improper 
exercise  of  that  delegated  authority.  In  the  second  case,  he  held 
that  the  plaintiffs  were  not  bound  by  the  fraudulent  alteration. 
He  said  (p.  214): — "It  is  not  necessary  for  me  to  say  anything 
upon  the  question,  which  was  much  discussed  in  argument,  as  to 
whether  the  plaintiffs  owed  any  duty  at  all  to  the  defendants, 
but  I  w^ill  express  my  opinion  upon  it.  It  seems  to  me  that  the 
only  duty  which  the  plaintiffs  owed  to  the  defendants  was  a 
duty  to  express  in  unambiguous  language  on  the  face  of  the 
transfer  order,  what  the  goods  were  which  they  desired  the 
defendants  to  transfer.  Tliere  was  no  duty  to  communicate  in 
any  way  that  they  desired  no  other  goods  to  be  transferred.  It 
was  said  that  the  case  in  its  facts  resembled  that  of  Yoiivg  v. 
GrotCy  and  that  the  conclusion  arrived  at  there  ought  to  be  adopted 
here.  I  am,  however,  of  opinion  that  Young  v.  Grote  can  no 
longer  be  regarded  as  good  law  if  the  judgment  in  it  is  to  be  read 
as  proceeding  on  the  supposed  negligence  of  the  plaintiffs;  and  I 
think  it  therefore  has  no  application  to  the  present  case.  I  find 
that  there  was  no  carelessness  in  signing  the  transfer  order  as 
filled  up,  and  that  there  was  no  duty  on  the  plaintiffs  to  see  that 
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it  was  filled  up  differently  ;  and,  further,  that  if  there  was  such   ^-  ^-  ^^  ^' 

a  duty,  the  loss  of  the  goods  did  not  result  from  the  breach       ^^_' 

thereof."     He  also  found  as  a  fact  that  a  failure  to  anticipate    Marshall 

fraud  and  to  provide  against  it  by  filling  up  all  blank  spaces  so  ^^^   |! 

as  to  prevent  insertion  of  other  words  does  not  of  itself  constitute     _  T*** 

^  Colonial 

negligence.  BAHKOFArs- 

It  seems  impossible  to  distinguish  in  principle  the  case  last  cited       

from  the  present.  In  the  one  case  the  defendants  were  the 
plaintifiTs  debtors,  in  the  other  the  custodians  of  their  goods,  and 
in  each  they  were  bound  by  contract  to  dispose  of  property  in 
accordance  with  the  plaintifls'  written  orders.  No  other  instance 
was  cited  to  us  in  which  it  has  been  attempted  to  extend  the 
supposed  doctrine  of  a  duty  to  anticipate  and  provide  against 
fraud  to  any  case  other  than  that  of  a  cheque  or  negotiable 
instrument. 

If,  however,  the  doctrine  applies  to  the  case  of  a  cheque,  it 
must  also  apply  to  the  case  of  the  acceptor  of  a  bill  of  exchange 
as  between  him  and  the  drawer,  and  it  should,  in  principle,  apply 

to  every  case  in  which  one  man,  by  a  written  communication, 

» 

requires  or  requests  the  performance  of  some  act  or  duty  by 
another.  There  is  no  trace  of  any  such  doctrine  to  be  found  in 
the  English  law,  but  the  contrary  rule — that  a  forgery  is  a  nullity 
— is  well  established.  A  fraudulent  exercise  of  an  actual  and 
apparently  unlimited  authority,  however  created,  is  of  course  not 
a  forgery  in  the  sense  in  which  that  term  is  here  used. 

Sec.  65  of  the  Instruments  Act  1890  (Victoria),  which  corres- 
ponds with  sec.  64  of  the  English  Bills  of  Exchange  -4 c^,  provides 
that  where  a  bill  or  acceptance  is  materially  altered,  but  the  alter- 
ation is  not  apparent,  and  the  bill  is  in  the  hands  of  a  holder  in 
due  course,  the  bill  is  avoided  except  as  against  a  party  who  has 
himself  made,  authorized,  or  assented  to  the  alteration. 

In  this  section,  which  applies  as  well  to  cheques  as  to  other 
bills  of  exchange,  no  distinction  is  drawn  between  drawers 
and  acceptors  as  between  themselves  and  a  holder  in  due 
coarse.  Assuming,  in  accordance  with  Lord  Watson's  opinion 
(1896)  A.C.,  p.  543,  that  authority  to  alter  a  bill  of  exchange 
or  cheque  can  be  proved  by  evidence  of  facts  raising  an 
estoppel,  it  is  clear  that  failure  to  take  precautions  to  prevent 
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H.  C.  OP  A.  forgery    would    not    establish   such  authority    as  between  the 

1904 

acceptor  and  the  holder  (Scholfield's  Case),  nor  upon  the  same 

Marshall    reasoning,  as  between  the  drawer  (or  maker  of  a  cheque)  and  the 

andAnothkr  iiQjder.     It  ig  not  easy  to  see  why  the  same  facts  which  are  no 

^  The        evidence  of  negligence  or  breach  of  duty  as  between  the  acceptor 

I./OLONIAL 

Bank  OF  Aug-  and  the  holder,  or  as  between  the  drawer  and  the  holder,  should 

itrat  aria 

'_  '    be  held  to  establish  authority  or  estoppel  as  between  the  drawer 

and  the  drawee.  We  can  see  no  reason  for  such  a  distinction,  and 
we  have  looked  in  vain  for  any  authority  which  would  support  it. 
It  appears,  then,  that  the  only  foundation  for  the  proposition 
relied  on  by  the  respondents  is  the  dictum  of  Pothier  cited,  but 
without  any  express  assent,  by  Best,  C.J.  This  dictum,  according 
to  Lord  Halsbury,  "is  not,  and  never  has  been,  the  law  of  England," 
(1896)  A.C.,  p.  535.  In  our  judgment,  when  a  person  signs  a 
writing  which  is  on  the  face  of  it  a  complete  document,  and  issues 
it  to  another,  he  is  not  bound  by  any  subsequent  alteration  of  it 
made  without  his  authority,  and  such  authority  cannot  be  inferred 
merely  from  the  existence  of  blank  spaces  in  the  document  It 
may  well  be  that  the  existence  of  blank  spaces,  combined  with 
other  circumstances,  either  intrinsic  to  the  document  or  extrinsic, 
may  be  evidence  of  delegated  authority  to  fill  them  up.  But  the 
mere  existence  of  a  blank  is  not  sufficient.  It  follows  that  the 
dictum  of  the  learned  Chief  Jtistice,  so  far  as  it  laid  down  that,  if 
a  cheque  is  so  drawn  as  to  invite  or  afford  opportunity  for  or 
temptation  to  forgery,  the  customer  is  estopped  from  complaining 
of  the  forgery,  cannot  be  supported.  The  learned  Chi^f  Justice 
treated  the  matter  as  being  entirely  a  question  for  the  jury, 
whether  they  thought  the  manner  of  drawing  the  cheques  **  so 
negligent "  that  it  induced  or  caused  opportunitj^  or  was  a  temp- 
tation to,  forgery.  If  this  rule  were  adopted,  it  would,  as  already 
pointed  out,  depend  upon  the  caprice  of  the  particular  jury  in 
each  case  whether  the  customer  or  banker  should  bear  the  loss. 

It  is  manifest  that  a  rule  of  law  must  be  capable  of  being  stated 
with  sufficient  precision  to  enable  an  ordinary  person  to  know 
what  are  his  duties  under  it.  A  rule  that  the  drawer  of  a  cheque 
must  use  such  care  to  avoid  forgery  as  a  future  jury  may  think 
he  ought  to  have  used  would  not  afford  any  definite  assistance  to 
drawers.     If  the  rule  is  put  in  the  form  that  he  must  use  reason- 
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able  care  to  prevent  forgery,  the  question  arises,  what  is  meant   H.  C.  of  a. 

by  "  reasonable  care  "  ?     Usually,  in  considering  whether  a  thing        ^^' 

Is  reasonable  or  not,  all  the  circumstances  must  be  taken  into  con-    Marshall 

sideration.     In  this  view,  what  would  be  reasonable  care  in  an  ^^^  Anothbh 

illiterate  farmer  migfht  not  be  reasonable  care  in  a  skilled  account-     ^  The 

^  Colonial 

ant.     A  rule  which  would  make  the  question  depend  upon  the  Bank  of  Au8- 

THALABIA 

capacity  or  education  of  the  drawer  of  the  cheque  can  hardly  form        

part  of  the  mercantile  law.  In  the  present  day  in  Australia 
banking  accounts  are  kept  by  all  sorts  and  conditions  of  men  and 
women,  who  must  equally  be  bound  by  the  mercantile  law.  If 
bankers  think  that  an  intending  customer  is  so  unskilled  as  to  be 
likely,  from  his  carelessness  in  drawing  cheques,  to  give  oppor- 
tunities' for  forgery,  they  can  decline  to  accept  him  as  a  customer. 
Or  they  can  stipulate,  by  a  note  printed  in  the  cheque  book  or 
otherwise,  that  certain  precautions  shall  be  taken  in  drawing 
•cheques.  There  is,  therefore,  no  inconvenience  in  applying  to 
cheques  the  general  rule  which  applies  to  other  cases  of  forgery. 

It  remains  to  consider  whether  there  was  in  the  present  case 
Any  evidence  to  be  left  to  a  jury  with  a  proper  direction  as  to 
what  constitutes  negligence  or  breach  of  duty.  The  cheques,  as 
Already  said,  were  on  their  face  complete  documents ;  the  words 
denoting  the  amounts  began  with  a  capital  letter ;  and  the  person 
by  whom  they  were  filled  up  was  a  person  with  whom  the  plain- 
tiffs had  had  dealings  for  many  years,  and  whose  honesty  they 
had  no  reason  to  suspect.  The  cheques  were,  however,  capable  of 
fraudulent  alteration.  Under  these  circumstances  there  was,  in 
our  opinion,  no  evidence  to  go  to  the  jury  of  any  breach  of  duty 
such  as  would  give  rise  to  estoppel  or  to  a  claim  for  damages. 

In  Scholfieid's  Case,  Lord  Esher,  M.R.,  and  Rigby,  L.J.,  were  of 
opinion  that,  even  if  there  was  a  breach  of  duty  on  the  part  of  the 
defendant,  the  intervening  felonious  act,  and  not  the  breach  of 
duty,  was  the  cause  of  the  loss.  It  is  not  necessary  for  us  to 
express  any  opinion  on  this  point.  But  for  the  reasons  above 
stated,  we  are  of  opinion  that  the  appeal  must  be  allowed.  The 
judgment  and  order  of  the  Supreme  Court  must  be  discharged* 
and  judgment  entered  for  the  appellants  for  £430,  with  costs  of 
action,  including  the  costs  of  the  appeal  to  the  Full  Court.  The 
respondents  must  also  pay  the  costs  of  the  appeal. 
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,_*,  for  appellants,  with  costs. 

Marshall 

^      *^      Solicitor,  for  appellants,  C.  J.  McFarlarie,  Melbourne. 

The 

Colonial         Solicitors,  for  respondent,  Movie,  Hamilton  &  Kiddle,  Mel- 

BANKOFAus.]^^i.ne. 


tralasia. 
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DONOHOE Appellant; 

AND 

BRITZ Respondent  (No.  2). 

H.  C.  OF  A.    P'f'f^f'ice — Co^s — Review  of  taxation — Costs  of  three  cotmsel — Costs  of  preparing 
1904.  fresh  briefs  for  appeal. 

'  The  Registrar,  on  taxation  as  between  party  and  party,  diaallowed  the 

Sydney,  costs  of  a  third  counsel,  in  an  appeal  to  the  High  Court,  which  inrolved  a  large 
S^.  li.  gmn  Qf  money,  and  raised  difficult  and  in;portant  questions  of  constitutional  law, 
Barton  J        ^^  ^^^  ground  that  the  employment  of  three  counsel  is  not  justifiable  unless,  in 

addition  to  the  above  elements  of  difficulty  and  importance,  the  case  involves  the 

In  Chambers,  consideration  of  a  large  and  complex  mass  of  evidence.  On  a  summons  for  a 
review  of  taxation,  the  Court,  not  being  satisfied  that  the  Registrar  was  clearly 
wrong,  or  that  the  case  was  of  such  an  exceptional  nature  as  to  render  it  essentially 
necessary,  for  the  purpose  of  doing  justice,  that  three  counsel  should  be  employed, 
refused  to  direct  a  review,  and  dismissed  the  summons  with  costs. 

Kirkwood  v.  Webster^  9  Ch.  D. ,  239,  applied. 

Seinble,  that  a  case  may  be  of  sufficient  difficulty  and  importance  to  justify 
a  party  in  engaging  three  counsel  to  argue  the  appeal,  although  the  three  elements 
of  difficult  and  intricate  points  of  law  raised,  a  very  large  amount  of  money  involved, 
and  a  complicated  and  voluminous  body  of  evidence  to  be  considered,  are  not  all 
present  together. 

The  costs  of  preparing,  for  the  purposes  of  an  appeal  to  the  High  Court, 
fresh  copies  of  the  briefs  used  by  counsel  when  the  case  was  argued  before  the 
Supreme  Court,  were  not  allowed  to  the  party  successful  on  the  appeal. 

Summons  for  review  of  taxation. 

In  this  case  an  appeal  from  the  Supreme  Court  had  been  dis- 
missed with  costs  {ante,  p.  391).    On  taxation  the  District  Registrar 
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of  the  High  Court  disallowed  certain  items  in  the  respondent's  ^-  ^'  ^^  ^• 
bill  of  costs,  viz.,  the  costs  of  and  incidental  to  the  preparation  of  ^_' 
fresh  briefs  for  counsel,  and  the  fees  of  a  third  counsel  on  the  Donohob 
appeal  to  the  High  Court.  The  respondent  thereupon  took  out  a  Britz 
summons  for  a  review  of  the  taxation.  The  affidavit  filed  on  (No.  2). 
behalf  of  the  respondent,  in  support  of  the  summons,  after 
stating  the  course  of  the  proceedings,  which  it  is  unnecessary  to 
report  here,  set  out  the  following  grounds  of  objections  to  the 
taxation  : — First,  that  the  respondent  was  entitled  to  have  fresh 
briefs  made  up  on  the  appeal  to  the  High  Court  from  the  Supreme 
Court,  and  that  the  taxing  officer  was  not  entitled  to  take  into 
consideration  the  fact  that  briefs  were  in  existence,  which  had 
been  used  on  the  application  foi  a  rule  absolute  for  a  prohibition 
to  the  Supreme  Court  of  New  South  Wales ;  second,  that  the 
respondent  was  entitled  to  the  services  of  a  third  counsel  on  the 
hearing  of  the  appeal  to  the  High  Court,  as  the  appeal  involved 
intricate  and  novel  questions  of  law  on  gi*ave  constitutional 
points,  and  also  the  consideration  of  voluminous  evidence  and 
difficult  matters  of  law  arising  therefrom ;  and  third,  a  general 
objection  to  the  reductions  and  disallowances  throughout  the  bill, 
which  were  founded  upon  the  same  principles  and  reasons  as  the 
disallowance  of  the  main  items  above  mentioned,  and  which  might 
be  considered  to  be  consequential  to  such  disallowance.  The  affi- 
davit filed  on  behalf  of  the  appellant,  in  opposition  to  the 
summons,  denied  that  the  evidence  which  had  to  be  considered 
was  of  a  voluminous  or  complex  nature,  and  that  the  questions 
of  law  involved  were  of  unusual  difficulty  or  intricacy  for  cases 
on  appeal  to  the  High  Court,  and  stated  that  the  hearing  of  the 
appeal  occupied  less  than  four  hours,  and  that  the  amount  in- 
volved  was  only  a  tine  of  £25.  It  appeared  also  from  the  affidavit 
that  the  Registrar  on  taxation  had  allowed  to  the  respondent  the 
cost  of  all  extra  matter  added  to  the  briefs  for  the  purposes  of 
the  appeal  to  the  High  Court,  and  only  disallowed  so  much  as 
was  a  charge  for  copying  the  briefs  used  before  the  Supreme 
Court. 

The  report  of  the  Registrar  upon  the  taxation,  which   was 
before  the  Court  on  the  hearing  of  the  summons,  was  as  follows: — 
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H.  C.  OF  A.       «  The  appellant  is  applying  to  review  the  taxation  of  his  bill 

of  costs  herein  upon  two  grounds : — 
DoNOHOE         "  1-  That  I  was  wrong  in  not  allowing  for  fresh  copies  of  the 
Bbitz       briefs  used  when  the  case  was  argued  before  the  Supreme  Court 
(No.  2).      of  New  South  Wales. 

"  It  is  the  duty  of  a  taxing  officer  (in  order  that  the 
expense  of  litigation  may,  as  far  as  is  reasonably  possible, 
be  diminished)  not  to  allow  unnecessary  copies  of  any 
documents.  In  my  opinion  counsel  in  this  case  could  well 
use  the  briefs  which  had  been  prepared  for  and  used  in  the 
argument  before  the  Supreme  Court  of  New  South  Wales 
and  I  therefore  disallowed  the  charges  for  the  fresh  copies. 
"  2.  That  I  was  wrong  in  disallowing  the  fees  of  a  third 
counsel. 

"  I  had  previously  had  to  consider  a  similar  question  in 

another  appeal  argued  before  the  High  Court,  Delohery  v. 

The  Permanent   Trustee  Co.       In  that  case  three   counsel 

had  been  briefed  by  the  appellant,  and  although  it  involved, 

in  my  opinion,  a  more  difficult  question  than  the  case  under 

review,  and  the  High  Court  was  occupied  double  the  length 

of  time  taken  by  the  present  case,  I  disallowed  the  fees  for 

third  counsel. 

"  The  question  of  the  allowance  or  otherwise  of  such  fees  in  that 

case  was  argued  before  me  at  length,  and  the  following  cases 

were  cited."     [Here  followed  a  list  of  the  cases,  most  of  which 

are  referred  to  in  the  report  below]. 

"  A  consideration  of  these  cases  led  me  to  the  conclusion  that  the 
allowance  of  third  counsel  is  only  permissible  in  exceptional  cases, 
where  there  are  difficult  questions  of  law,  coupled  with  complexity 
of  facts  and  a  large  volume  of  evidence.  None  of  the  cases  cited 
justifies  the  allowance  of  a  third  counsel  where  oiJy  difficult 
questions  of  law  are  involved.  There  being  only  a  question  of 
law,  without  complexity  of  facts  or  voluminous  evidence,  in 
Delohery  v.  The  Permanent  Trustee  Co,,  I  disallowed  the  third 
counsel. 

"  When  the  question  of  third  counsel  arose  in  the  case  now  under 
review,  I  stated  what  my  decision  had  been,  in  view  of  the  cases 
cited,  in  Delohery  v.  The  Perincinent  Triistee  Co,     No  further 


Britz 

(No.  2). 
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cases  affectinor  that  decision  were  cited,  and,  as  in  this  case  there   H.  0.  of  A. 

.  1904 

was  no  voluminous  evidence,  but  only  a  point  of  law,  I  disallowed       ^^^ 

the  charges  for  third  counsel.  Donohob 

C.  R.  Walsh,  ^t;. 

"  Sept.  16th,  1904.  District  Registrar." 

Mitchell  for  the  respondent,  in  support  of  the  summons.     This 
was  a  case  in  which  the  respondent  was  justified  in  engaging  the 
services  of  three  counsel.     Although  the  amount  of  the  fine  was 
only  £25,  the  value  of  the  goods  which  were  liable  to  forfeiture 
was  £9,000,  and  the  amount  of  duty  claimed  was  £2,000.     It  was 
a  test  case,  affecting  all  importers  of  this  class  of  goods.     There 
was  a  great  mass  of  evidence,  the  hearing  at  the  Police  Court 
occupying  five  days.     The  importance  of  the  case  was  shown  by 
the  employment  of  eminent  counsel  on  ectch  side  in  that  Court. 
Two  counsel  on  each  side  were  engaged  before  the  Supreme  Court. 
Before  the  High  Court  one  day  was  occupied  by  an  argument  on 
a  motion  to  rescind  the  special  leave  to  appeal,  and  then  a  new 
constitutional  point  was  raised  for  the  first  time  in  the  case, 
necessitating  an   adjournment.     This  point   was  of   very  great 
importance  to  the  public  and  the  Commonwealth,  and  entailed  a 
large  amount  of  additional  work  and  research,  and,  in  view  of 
that  fact,  a  third  counsel  was  engaged  on  each  side.     The  Registrar 
has  acted  on  a  wrong  principle.     It  is  not  necessary  that  the  three 
elements  mentioned  by  him  should  concur  in  order  to  justify  a 
party  in  retaining  a  third  counsel.     The  case  should  be  looked  at 
as  a  whole,  and  the  costs  of  third  counsel  allowed,  if  under  the 
circumstances  it  was  reasonable  and  prudent  to  engage  his  services. 
This  was  a  reasonable  and  prudent  step  to  take,  in  this  case,  and 
the  successful   party   should   be   allowed   the   costs   occasioned 
thereby ;  Kirkwood  v.  Webster,  9  Ch.  D.,  239.      [He  cited,  also. 
Downing  College  Case,  3  My.  &  Cr.,  474;  Aaron's  Reefs  Limited 
V.  Twiss,  (1894;  2  Ir.  Rep.,  242 ;  McBride  v.  McBride,  (1894)  2 
Ir.  Rep.,  76  ;  Workman  v.  Belfast  Harbour  Covimissioners,  (1899) 
2  Ir.  Rep.,  619 ;  Pearce  v.  Lindsay,  1  D..  F.  &  J.,  573 ;  London 
Chatham  and  Dover  Railway  Co.  v.  South-Eastern  Railway  Co., 
60  LT.,  753  ;  The  Mammoth,  9  P.D.,  126  ;  Dashwood  v.  Magniac, 
(1892)  W.N.,  54 ;  Robb  v.  Connor,  Ir.  Rep.,  9  (Eq.),  373  ;  and  Snow, 
Burney  &  Stnnger,  Ann.  Prac,  1903,  p.  980.] 
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H.  C.  OF  A.       Fresh  counsel  were  employed  on  the  appeal  to  the  High  Court, 

^ '^       and  fresh  briefs  had  therefore  to  be  prepared.     The  respondent 

DoNOHOE     should  be  allowed  the  costs  of  and  incidental  to  their  preparation. 

Bhitz 
(No.  2).  Blacket,  for  the  appellant,  in  opposition  to  the  summons.     The 

allowance  of  these  costs  was  in  the  discretion  of  the  Registrar, 

and  the  Court  will  not  review  his  decision  unless  satisfied  that 

he  was  clearly  wrong,  or  that  he  acted  on  a  wi'ong  principle; 

Wakefield  v.  Bnnoii,  L.R.  9  C.P.,  410,  per  Brett,  J.,  at  p.  411 ; 

Goode  V.  Onslow,  2  N.S.W.L.R.,  278.      It  cannot  be  said  that  in 

this  case  the  decision  was  clearly  wrong.      The  costs  of   three 

counsel  should  only  be  allowed  in  exceptional  casea 

In  In  re  ATiglo- Austrian  Printing  and  Publishing  Union 
(1894),  2  Ch.  622,  the  ground  upon  which  the  costs  of  three 
counsel  were  allowed  was  stated  to  be  that  it  was  "essential  to 
justice"  that  they  should  be  engaged.  The  present  case  does  not 
come  within  the  rule  laid  down  in  the  cases  for  the  allowance  of 
such  costs;  Smith  v.  Effingham,  10  Beav.,  378,  at  p.  388 ;  A,  G. 
V.  MunrOy  1  Mac.  &  G.,  213;  Smith  v.  Buller,  L.R.  19  Eq., 
473;  Kirkwood  v.  Webster,  9  Ch.  D.,  239;  Mason  v.  Brentini, 
42  L.T.,  726;  North-Eastern  Railway  Co.  v.  Judcson  ,22  W.R , 
629 ;  Rigney  v.  Dangar,  2  (X.S.W.)  S.C.R.,  9;  Deane  v.  Railway 
Comvvis»iovers,  14  N.S.W.  W.N.,  26;  Jeanneret  v.  Hi^cson,  7 
N.S.W.  W.N.,  30. 

The  respondent  should  not  be  allowed  the  costs  of  prepai-ation 
of  new  briefs  for  the  appeal,  so  far  as  it  was  mere  copying  of 
the  old  briefs.  The  Registrar  having  disallowed  the  item,  his 
decision  should  not  be  disturbed. 

If  this  application  is  dismissed,  it  should  be  with  costs,  and  the 
costs  should  be  set  off  against  the  costs  of  the  appeal  to  the  High 
Court;  Adams  v.  Young,  16  N.S.W.  W.N.,  58. 

• 

Barton,  J.  It  is  a  general  rule  that,  as  between  party  and 
party,  the  luxuries  of  litigation  must  be  paid  for  by  those  who 
indulge  in  them,  the  necessaries  only  are  to  be  paid  for  by  the 
losing  side.  Various  considerations  arise  in  the  application  of 
this  proposition.  Here,  for  instance,  an  allowance  beyond  the 
ordinary  f-ractice  is  asked   for  because  it  is   said   that  it  was 
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"  necessary  "  that  the  respondent  should  have  the  protection  of  ^'  ^'  ^'  ^* 

extra  counsel.     But  it  has  been  urged  that  in  such  a  case  three        , ^J^ 

factors  must  concur,  viz.,  a  great  mass  of  evidence  to  be  dealt     Donohok 
with,  a  large  sum  of  money  involved,  and  difficult  points  of  law       britz 
raised,  in  order  that  a  litigant  sliould  hesitate  to  go  into  Court      (No.  2). 
with   less   than    three   counsel.      The   question   is   whether  the 
engagement  of  so  many  was  reasonable  and  prudent,  and  there- 
fore necessary.     It  is  conceded  tliat,  if  the  case  had  rested  where 
it  did  before  the  Supreme  Court,  this  application  might  not  have 
been  well  founded ;  but  now  it  is  contended  that  the  expense  of  a 
third  counsel  is  a  justifiable  charge  upon  the  losing  party,  because 
a  very  important  question  arose,  involving  the  reading  together  of 
the  Constitution  and  the  Cubtunis  A  cty  and  involving  most  serious 
considerations  as  to  whether  certain  provisions  of  law  operate 
retroactively  to  create  offences. 

I  am  not  going  to  decide  this  case  upon  the  necessity  of  the 
concurrence  of  the  three  elements  I  have  mentioned.  Applying 
the  principle  laid  down  in  Kirkivood  v.  Webster  (supra),  I  am 
not  satisfied  that  this  is  a  case  in  which  the  facts  justify  any 
interference  with  the  decision  of  the  Registrar.  I  do  not  say 
what  would  have  been  my  decision  had  he  allowed  three  counsel. 
It  is  enough  to  say  that  he  does  not  appear  to  have  acted  contrary 
to  right  principle.  There  was  certainly  a  large  amount  at  stake, 
but  the  most  important  element  was  the  constitutional  question, 
and  the  extent  to  w^hich  the  transactions  of  the  Customs  Depart- 
ment would  be  guided  by  the  result.  I  admit  fully  the  importance 
of  the  case,  but  I  do  not  think  the  circumstances  justify  me  in 
ordering  the  Registrar  to  review  his  decision. 

It  often  happens  that  there  is  more  room  for  three  counsel  in 
anterior  than  in  ulterior  proceedings.  Usually  the  points  of  tlie 
case  are  sifted  before  the  hearing  of  the  appeal,  when  the  debate 
is  narrowed  down  to  certain  main  questions,  and,  in  this  case, 
taking  in  view  the  research  already  made  up  to  that  stage,  I 
cannot  say  that,  on  the  appeal,  the  mental  and  physical  strain 
on  two  counsel  was  of  such  a  nature  as  to  justify  the  retaining  of 
a  third.  The  case  was  argued  below  by  two  on  each  side,  and  I 
do  not  see  that  even  there  the  strain  on  their  minds  was  such  as 
to  render  it  likely  that  two  counsel  would  have  been  overweighted 
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H.  C.  OF  A.   with  the  case  on  appeal.     Claiming  credit  for  merely  ordinary 

1904.        prudence,  I  should  not  have  considered  myself  in  any  danger  if  I 

^  had  come  into  Court  with  any  two  of  the  counsel  who  held  briefs 

DONOHOE  •' 

V.  for  the  respondent. 

Britz  

rN    2^  Now,  as  to  the  copying  of  the  briefs.     This  part  of  the  claim  of 

costs  is  not  insisted  on  with  respect  to  two  of  the  briefs.     As  to 

the  third  brief,  the  claim  fails  with  the  failure  of  the  portion 

relating  to   third  counsel,  and  therefore  I  do  not  disturb   the 

Registrar's  finding  in  that  respect. 

As  the  application  has  failed,  the  costs  must  fall  upon  the 

applicant.     Also,  they  must  be  set  off  against  his  costs  of  the 

appeal. 

Application  dismissed  with  costs.     Costs  of 

the  application  to  be  set  off  against  the 

general  costs  of  appeal. 

Solicitor  for  the  respondent  (applicant),  Mark  MitcJiell. 

Solicitor  for  the  appellant  (respondent  in  this  application),  The 
Grown  Solicitor  of  New  South  Wales. 
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E.  D.  MILLER Plaintiff 

AND 

THE  COMMONWEALTH  Defendant. 

H.  C.  0¥  A.    The  Public  Sertice  Act  1900  (Victoria)  {No.  1721),  sec.  19-PtiWic  servant— Salary 
1904.  — Increments. 


,,  """"^  Sec  19  of  the  Public  Service  Act  1900  (Victoria)  which  provides  that  *«  FVom 

Xov  7  8    *  ^^^  commencement  of  this  Act  every  officer  of  the  Trade  and  Customs,  l>efcnce,  aod 

'    '     Post  and  Telegraph  Departments  shall  be  en  titled  to  receive  a  salary  equal  to  the 

~  highest  salary  then  payable  to  an  officer  of  corresponding  position  in  any  Australian 

^bS  Md  •    colony,"  only  entitled  such  an  officer   to  receive  a  present  salary  equal  to  the 

O'Connor,  JJ.    ^^^y^^^  ^^^^  ^j^j^jj,^  ^^  ^.^^  j^y  the  Act  came  into  force,  was  then  actually  payable 
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to  an  officer  of  corresponding  position,  Ac,  and  did  not  entitle  such  officer  to   H.  G.  of  A. 

increases  of  salary  which,  under  the  law  then  in  force  in  the  particular  colony,  IvW, 

might  thereafter  from  time  to  time  become  payable  to  an  officer  of  corresponding 

.  .  Miller 

position.  ^ 

TheCommon- 

WKALTH. 

Questions  of  law  referred  to  the  Full  Court. 

In  an  action  brought  by  Edwin  Derness  Miller  against  the 
Commonwealth,  the  statement  of  claim  was,  so  far  as  is  material, 
as  follows : — 

•*  1.  The  plaintiff  was  on  the  28th  day  of  February,  1901,  and 
at  all  times  material  prior  thereto  an  officer  of  the  Post  and 
Telegraph  Department  of  the  Public  Service  of  the  State  of 
Victoria,  and  on  the  said  28th  day  of  February,  1901,  and  at  all 
times  material  prior  thereto,  discharged  the  duties  of  a  letter 
carrier  in  the  said  department  within  the  said  State. 

"  2.  On  the  said  28th  day  of  February,  1901,  the  plaintiff  was 
entitled  by  virtue  of  the  Public  Service  Acts  of  the  State  of 
Victoria  to  receive  a  salary  in  respect  of  his  services  as  such, 
officer  at  the  rate  of  £100  per  annum. 

'•  3.  On  the  1st  day  of  March,  1901,  the  said  Post  and  Telegraph 
Department  became  transferred  to  the  Commonwealth. 

"  4.  On  the  1st  day  of  March,  1901,  the  plaintiff  as  such  officer 
as  aforesaid  became  subject  to  the  control  of  the  Executive 
Government  of  the  Commonwealth  and  from  the  said  1st  day  of 
March,  1901,  to  the  1st  day  of  July,  1904,  inclusive,  remained  in 
the  service  of  the  Commonwealth,  and  during  such  period  dis- 
charged the  duties  of  letter  carrier  in  the  Post  and  Telegraph 
Department  of  the  Commonwealth. 

"  6.  Under  the  provisions  of  the  ComTOonwealtk  of  Aiistralia 
Constitution  Act  and  the  Commonwealth  Public  Service  Act 
1902  and  the  Regulations  made  thereunder  the  plaintiff  is  entitled 
to  be  paid  in  respect  of  such  services  a  salary  at  the  same  rate  as 
that  which  he  was  entitled  to  receive  under  the  Public  Service 
Acts  of  the  State  of  Victoria  in  force  on  the  said  28th  day  of 
February,  1901,  namely :— 
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H.  C.  ofA.        1901. 

^^^  J^       1st  March  to  8lt  months'  salary  for  period  between 

MiLLEK      24th  Sept.  these  dates  at  £100  per  annum    ...    £56  13     4 

rHE Common-  ^^    Sept.    to  1   year's   salary   for  period    between 

24 Sept.  1902  these  dates  at  £110  per  annum    ...     110     0     0 

24  Sept.  1902  1    years   salary   for  period  between 

to   24    Sept.  these  dates  at  £120  per  annum    ...     120     0     0 

1903 

24  Sept.  1903  9^6  months*  salary  for  period  between 

to  21st  July  these  dates  at  £130  per  annum  ...       99  13     4 


MKALTII. 


1904 


£386     6     8 


"  7.  The  amount  actually  paid  in  salary  to  the  plaintiff  by  the 
Commonwealth  for  the  period  Ist  day  of  March,  1901,  to  1st  day 
of  July,  1904,  does  not  exceed  £359  9s.  Id.,  whereas  the  propor- 
tion due  to  him  by  reason  of  the  foregoing  circumstances  amounts 
to  £386  6s.  8d. 

"  8.  The  plaintiff  is  entitled  to  arrears  of  such  salaiy  £26  I7s.  7d. 

«  The  plaintiff  claims  £26  17s.  7d." 

By  further  particulars  given  of  the  statement  of  claim  it  was 
stated  that  the  section  of  the  Victorian  Act,  relied  on  by  the 
plaintiff  in  support  of  his  claim  under  paragraphs  2  and  6,  was 
sec.  19  of  the  Public  Service  Act  1900  (No.  1721). 

By  their  defence  the  defendants  (inter  alia)  denied  each  and 
ever)?^  allegation  contained  in  paragraphs  2  and  6  of  the  statement 
of  claim,  and  objected  that,  even  if  the  allegations  contained  in 
paragraph  2  were  true,  the  plaintiff  would  not  be  entitled  to 
receive  the  sums  set  forth  in  paragraph  6. 

The  questions  of  law  were  referred  by  Griffith,  C.J.,  to  the  Full 
Court. 

Isaacs,  K.C,  and  Gussen,  for  the  plaintiff.  An  officer  of  the 
Public  Service  of  South  Australia,  at  the  time  the  Public  Service 
Act  1900  came  into  force,  was,  by  virtue  of  the  South  Australian 
Civil  Service  Act  1874  (37  &  38  Vict.,  No.  3),  entitled  to  a  salary 
of  £100  for  the  first  year,  £110  for  the  second  year,  and  so  on  by 
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increments  of  £10  until  it  amounted  to  £150,  and  that  is  the   H.  C.  of  A. 
salary  to  which  the  plaintiff  was  then  entitled.   The  word  "  then  "       ^^* 
in  sec.  19  of  the  Pitblic  Service  Act  1900  is  used  to  fix  the  time      Millkb 
when  the  law  is  to  be  ascertained,  and  "  then  payable  "  means  ^hkCommon- 
"  payable  under  the  law  then  in  force."   If  the  Post  and  Telegraph     wealth. 
Department  had  not   been   transferred  to  the   Commonwealth, 
from  the  passing  of  this  Act  he  would  have  been  entitled  to  the 
salary  which  an  officer  of  corresponding  position  would  have  been 
entitled  to  at  the  date  of  the  coming  into  force  of  the  Act.      The 
plaintiff  says  :  "  I  am  a  man  in  the  second  year  of  my  service.     A 
man  in  the  second  year  of  his  service  in  South  Australia  was  at 
the  date  this  Act  came  into  force  entitled  to  a  salary  of  £110  a 
year.    Therefore  I  am  entitled  to  that  salary."   Next  year  he  can 
similarly  claim  £120,  and  so  on.    A  contrary  interpretation  would 
have  this  effect,  that  an  officer  who  had  been  in  the  South  Aus- 
tralian Department  would  be  entitled  to  increments,  but  one  who 
had  been  in  the  Victorian  Department  would  not. 

MitcheU,  K.C.,  and  Lewera,  for  the  defendants.  Sec.  23  of  the 
Picblic  Service  Act  1890,  which  applied  to  the  plaintiff  before 
the  Department  was  taken  over,  provided  for  increments,  but 
gave  no  right  until  the  money  was  voted  by  Parliament.  That 
Act  is  to  be  read  as  one  with  the  Public  Service  Act  1900. 
Increments  were  also  dependent  upon  good  conduct,  and  upon  the 
discretion  of  a  superior  officer.  Having  dealt  with  increments  in 
its  own  enactments  the  legislature  cannot  have  intended  to  allow 
the  South  Australian  Acts  to  regulate  them.  Besides,  this  Act 
was  passed  in  view  of  the  taking  over  of  the  departments  by  the 
Commonwealth,  and  to  the  Commonwealth  would  be  left  the 
power  to  deal  with  increments.  As  a  matter  of  fact  there  was  no 
officer  in  South  Australia  in  a  corresponding  position  to  that  of 
the  plaintiff.  The  word  "  payable  "  in  sec.  19  means  payable  at  the 
commencement  of  the  Act.  The  legislature  never  contemplated 
periodical  investigations  as  to  the  salaries  payable. 

[Griffith,  C.J. — The  plaintiff  must  read  somewhere  into  the 
section  the  words  "  from  time  to  time."] 

That  would  mean  investigations  from  year  to  year.  The  PtMic 
Sei^vice  Act  1900  was  intended  to  meet  a  concrete  case  of  injustice. 
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H.  C.  OF  A.  and  to  secure  that  a  Victorian  officer  should,  on  the  transference 

of  the  departments,  have  a  salary  not  less  than  other  officers.     To 

MiLLKR      give  force  to  the  contention  for  the  plaintiff  the  words  of  the  sec- 

TheCommon-  ^^^^  should  be  "  a  salary  payable  to  an  officer  of  a  position  then  or 

WEALTH,      at  any  time  thereafter  corresponding  with  the  position  held  from 

time  to  time  by  the  Victorian  officer." 

Cuasen  in  reply. 

Griffith,  C.  J.,  delivered  the  judgment  of  the  Court  as  follows: — 
In  this  case  the  Court  is  called  upon  to  construe  sec.  19  of 
the  Puhlic  Sei^ice  Act  1900  of  Victoria,  which  was  passed  on 
27th  December,  1 900,  four  days  before  the  Commonwealth  came 
into  existence.  That  section  provides  that  "  From  the  commence- 
ment of  this  Act  every  officer  of  the  Trade  and  Customs  Defence 
and  Post  and  Telegraph  Departments  shall  be  entitled  to  receive 
a  salary  equal  to  the  highest  salary  then  payable  to  an  officer  of 
corresponding  position  in  any  Australian  colony.  Provided  that 
this  section  shall  not  entitle  any  officer  to  receive  more  than  One 
hundred  and  fifty-six  pounds  per  annum."  The  plaintiff's  case 
is  that  when  this  Act  came  into  operation  he  was  an  officer,  a 
letter  carrier,  in  the  Post  and  Telegraph  Department  of  Victoria, 
and  was  in  the  first  year  of  his  service  ;  that  officers  in  a  corre- 
sponding position  in  the  Post  and  Telegraph  Department  of  South 
Australia  were  then  entitled  to  a  salary  of  £100  a  year,  and  tliat 
he,  therefore,  was,  under  this  Act,  entitled  to  £100  a  year.  And  so 
the  Supreme  Court  of  Victoria  decided  in  an  action  brought  by  the 
present  plaintiff  against  the  Victorian  Government  {Miller  v.  The 
King,  28  V.L.R,  530 ;  24  A.L.T.,  150.)  But  the  plaintiff  now  says 
that,  under  the  same  South  Australian  law,  a  South  Australian 
officer  was  entitled  to  get  £110  for  his  second  year's  service,  £120 
for  his  third  year's  service,  and  so  on  up  to  £150  for  his  sixth 
year  s  service,  and  he  claims  the  benefit  of  that  provision. 

It  seems  to  us  that  there  is  more  difficulty  in  finding  a  difficulty 
in  the  case  than  in  solving  it.  The  words  of  the  Act  seem  tolerably 
plain.  As  soon  as  this  Act  was  passed,  every  officer  in  any  of 
the  departments  concerned  was  entitled  to  enquire  what  was  the 
highest  salary  payable  on  27th  December,  1904,  to  an  officer  in  a 
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corresponding  position  in  any  of  the  Australian  Colonies.      On   H.  C.  of  A. 
inquiry   he   finds  that    in    South   Australia  a   salary  of   £100        ^^^ 
a  year  is  payable  to  an  officer  in  a  corresponding  position,  and  he      Millbb 
is  therefore  entitled  to  demand  that  salary  from  the  Victorian  xhbCommon- 
Government.    The  typical  officer  in  the  other  State  is  a  person  in      wkalth. 
the  service  of  that  State  on  the  27th  December,  holding  a  corres- 
ponding position.     Having  discovered  him,  and  having  ascertained 
what  salary  is  then  payable  to  him,  the  Victorian  officer  is  entitled 
to  demand  the  same  salary,  and  there,  it  seems  to  us,  the  section 
is  exhausted.     That  seems  so  simple  that  it  is  difficult  to  find  the 
puzzle  to  be  solved. 

It  is  contended  by  Mr.  Isaacs  that  the  section  should  be  read 
in  this  way,  that,  instead  of  the  words  **  the  highest  salary  then 
payable  to  an  officer  of  corresponding  position  in  any  Australian 
colony  "  there  should  be  read  the  words  "  the  highest  salary  pay- 
able under  the  law  then  in  force  in  any  Australian  colony."  We  do 
not  know  that  that  would  carry  the  matter  any  further,  but  those 
are  not  the  words  used.  The  words  that  are  used  point  to  an 
immediate  present  enquiry  what  is  the  highest  salary  then  pay- 
able to  an  officer  in  a  corresponding  position,  so  as  to  create  an 
obligation  between  the  government  and  the  officer  when  it  is 
ascertained.  It  is  a  matter  of  then  existing  fact,  and,  when 
ascertained,  it  is  to  be  the  test  of  the  salary  of  the  officer  in  the 
Victorian  Public  Service. 

Mr.  Cussen  most  ingeniously  contended  that  this  was  an  Act 
that  might  have  remained  in  force  for  an  indefinite  time,  and  would 
have  applied  to  officers  in  the  Victorian  Public  Service  as  long  as 
they  remained  in  that  service ;  that  it  was  a  section  under  which 
benefit  might  be  claimed  from  year  to  year ;  and  that  the  section 
might  be  read  in  effect  thus : — Eveiy  officer  shall  from  time  to 
time  be  entitled  to  receive  a  salary  equal  to  the  highest  salary 
payable  under  the  law  in  force  in  any  Australian  colony  on  27th 
December,  1900,  to  an  officer  then  holding  in  that  colony  a  position 
corresponding  to  that  of  the  Victorian  officer  at  the  time  when  the 
question  arises.  That  is  a  most  ingenious  suggestion.  We  do  not 
think  the  words  are  open  to  that  construction.  Assuming  that 
they  are,  we  have  to  enquire  whether  it  is  a  probable  construction, 
and,  for  this  purpose,  we  may  regard  the  context.   The  words  are 
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H.  C.  OF  A.    certainly  open  to  the  other  construction.      The  rights  are  to  be 
ascertained  on  27th  December,  1900.     If  Mr.  Cussen  s  view  were 
Miller      correct,  the  result  would  be  that  officers  then  in  the  Victorian 
ThbCom  on-  ^"^^^^  Service  would,  for  an  indefinite  period,  be  entitled  to  refer 
WEALTH,     to  the  laws  of  any  State — in  this  case,  of  South  Australia — which 
provide  for  periodical  increases  of  salary.    Those  increases  were, 
in  South  Australia,  dependent  upon  various  contingencies,  one  of 
which  was  the  good  conduct  of  the  officer,  and  another  was  that 
Parliament  should  not  have  interfered.  It  would  seem  singular  that 
the  Parliament  of  Victoria  should  have  incorporated  into  their  laws, 
without  express  reference,  provisions  of  that  kind.      Again,  the 
Act  is  to  be  read  and  construed  as  one  with  the  Public  Sei-vice  Act 
of  1890.     That  Act  made  express  provision  for  increases  of  salaries 
of  public  officers,  and  made  those  increp,ses  dependent  upon  a  cer- 
tificate of  good  conduct,  and  also  upon  the  voting  of  the  money  by 
Parliament.     Moreover,  by  the  Act  of  1900  itself  the  government 
was  enjoined  by  sec.  13  to  pass  regulations  with  respect  to  ratos 
of  pay,  and  to  re-issue  regulations  which  had  been  in  force  before 
22nd  October,  1894.  In  those  regulations  provisions  were  made  for 
increments  which,  again,  were  discretionary,  and  dependent  upon 
the  voting  of  the  money  by  Parliament.    So  that  is  improbable  that 
the  legislature,  having,  in  the  same  Act,  directed  their  attention  to 
the  subject  of  increments,  should  have  intended  to  adopt  a  stereo- 
typed rule  as  to  increments  by  reference  to  the  laws  of  another 
colony,  not  even  knowing   which   colony   it   might   be.     Now. 
when  an  Act  is  said  to  be  open  to  two  constructions,  you  may 
always,  to  use  the  words  of  Tindul,  C.J.,  "  call  in  aid  the  ground 
and  cause  of  making  the  Statute."     This  Statute  was  passed  four 
days  before  the  establishment  of  the  Commonwealth,  and  it  was 
evidently  paased  in  view  of  the  fact  that  the  Constitution  of  the 
Commonwealth  required  the  taking  over  of  certain  departments 
by  the  Commonwealth,  and  must,  therefore,  be  considered  in  that 
view.     It  is  just  as  if  the  Statute  had  recited  that  "  Whereas 
certain  departments  will  shortly  be  transferred  to  the  Common- 
wealth," and  then  proceeded  to  enact  this  section.    If  those  words 
are  read  into  the  section,  it  is  almost  impossible  to  argue  that 
it  was  intended    to  do  more  than  fix  the   salarj^   which  each 
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officer  should  be  entitled  to  receive  when  those  departments  were  H-  C.  of  a. 

.  £         ,  1904. 

transierred. 

' — • — 
For  all  these  reasons  it  seems  to  us  that  the  construction  sug-      Millbr 

gested  by  Mr.  Cussen  is  excluded  by  the  considerations  usually  xheCommon 

called  in  aid  in  construing  an  ambiguous  section  of  an  Act.     The     weatth. 

plain  meaning  is  that,  as  soon  as  the  enquiry  has  been  made  what 

is  the  salary  to  which  an  officer  is  entitled  on  27th  December, 

1900,  the  section  is  exhausted.    The  plaintiff  says  that  he  was 

entitled  to  a  salary  of  £100  a  year  at  that  time,  and  he  has  received 

it.      He  has  not  made  out  any  cause  of  action  in  respect  of  any 

addition  to  that  salary. 

Other  questions  have  been  raised  with  which  it  is  unnecessary 

for  us  to  deal. 

Questions  answered  in  favour  of  defendants. 

Solicitors,  for  petitioner,  Rigby  &  Fielding,  Melbourne. 

Solicitor,    for   respondent,    Powers,    Commonwealth    Crown 
Solicitor. 
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BACKHOUSE Appellant; 

Defendant, 

AND 

MODERANA  Respondent; 

Plaintiff. 

ON    APPEAL   FROM   THE    SUPREME    COURT   OF 

WESTERN  AUSTRALIA. 

H.  C.  OF  A 

Practice — Irregular  service  of  initiatory  process — Appeal — Prohibitum — Special  1904. 

leave  to  appeal— Bide  npo7i  mhich  the  High  Court  wUl  a^t  in  granting  leave  to         ^— v— ^ 
appeal.  Perth, 

October  1 1 . 
Irregularity  in  the  service  of  initiatory  process  does  not  oust  the  jurisdic-         

tion  of  the  Court.     Such  a  defect  is  a  ground  for  appeal,  and  not  for  prohibition.     Oriffith,  O.J  , 

Barton  uid 
Barker  v.  Palmer,  8  Q.B.D.,  9,  approved.  O'Connor,  J  J. 
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H.  C.  OF  A.  The  principles  on  which  the  High  Court  will  grant  special  leave  to  appeal 

1904.  from  the  Supreme  Court  of  a  State  as  laid  down  in  Dalgamo  v.  Hannah  {ante  p. 

^  '  1  «'  1),  applied. 
Backhouse 

MoDERAXA        Motion  for  special  leave  to  appeal. 

This  was  a  motion  by  the  defendant,  Backhouse,  for  special 

leave  to  appeal  to  the  High  Court  of  Australia  from  an  order  of 
the  Supreme  Court  of  Western  Australia,  dated  thfe  fourth  of 
October,  1904,  discharging  a  rule  nisi  for  a  prohibition  calling 
upon  the  mining  warden  at  Mount  Magnet  and  one  Moderana  to 
show  cause  why  a  writ  of  prohibition  should  not  issue  restraining 
the  respondents  from  further  proceeding  on  a  judgment  or  order 
of  the  Warden's  Court,  dated  the  8th  July,  1904.  The  action  was 
one  in  which  the  plaintiff  sued  the  defendant  and  one  Canning  to 
recover  the  sum  of  £148  Ss.  for  work  done,  goods  supplied,  and 
the  hire  of  horse  let  to  hire  by  the  plaintiff  to  the  defendants  in 
connexion  with  the  working  of  Gold  Mining  Lease  463M.  Judg- 
ment was  obtained  by  the  plaintiff  in  default  of  appearance  by 
the  defendants  for  the  full  amount  claimed,  and  a  rule  nisi  for  a 
prohibition  was  obtained  by  Backhouse  on  the  grounds : — 

1.  That  the  warden  had  no  jurisdiction  to  entertain  the  matter ; 

2.  That  the  applicant  was  not  served  with  any  process  in  the 
matter;  and 

3.  That  the  proceedings  were  bad  on  their  face. 

Forstery  for  the  defendant  in  support  of  the  motion.  Ten  clear 
days  had  not  elapsed  between  the  issue  and  the  return  day  of  the 
summons  as  required  by  the  Goldfields  Regulations.  The  Full 
Court  held  on  the  authority  of  Barker  v.  Palmer,  8  Q.B.D.,  9, 
that  a  prohibition  would  not  lie  where  a  question  of  time  merely 
was  involved.  Prohibitions  have  been  granted,  however,  in  such 
cases,  e.g.y  In  re  Pearson,  17  N.S.W.L.R.,  245. 

[Griffith,  C.J. — Can  you  show  that  this  is  a  matter  of  public 
importance  ?] 

The  defendant  has  no  interest  in  the  quartz  claims,  but  worked 
the  same  merely  under  a  tribute  agreement  with  one  Bartlett,  a 
shareholder.  Nor  was  the  defendant  a  registered  proprietor  of 
any  mining  tenement  within  the  Murchison  goldfields,  and  there- 
fore the  contract  entered  into  by  him  is  not  within  the  meaning 
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of  sec.  232  of  the  Mining  Act  1904.     The  jurisdiction  of  the   H.  C.  ofA. 
Warden's  Court  is  matter  of  public  importance. 


1904. 

^ — . — ' 
Backhouse 

Griffith,  C.J.     This  is  an  application  for  special  leave  to  appeal  j^iopj^j^^, 

from  the  judgment  of  the  Full  Court  of  Western  Australia  dis-       

charging  a  rule  nisi  for  a  writ  of  prohibition.  Tlie  case  was 
brought  in  the  Warden's  Court,  and  was  a  claim  for  £148  for 
various  services  described  as  horse  hire,  so  many  shifts,  removing 
a  boiler,  supply  of  mining  timber,  and  carting  ore  to  a  railway 
station.  The  party  moving,  in  his  affidavit,  says  that  he  was 
carrying  on  business  mining  on  a  quartz  claim  as  tributor,  and 
not  as  registered  owner,  and  that  these  goods  were  supplied  to 
him  for  the  purpose  of  carrying  on  these  mining  operations. 
Judgment  was  given  for  the  plaintiff,  and  a  prohibition  was  asked 
for  upon  two  grounds,  firstlj^  that  the  warden  had  no  jurisdiction 
to  entertain  a  claim  of  that  nature,  and  secondly  that  the  service  of 
the  summons  upon  the  applicant  was  informal  and  not  in  accord- 
ance with  the  provisions  of  the  law.  The  Full  Court  was  against 
the  applicant  on  both  grounds.  So  far  as  regards  the  objection 
that  the  service  of  the  summons  was  irregular — that  is,  that  there 
was  no  effectual  service  at  all — the  argument  is  raised  that  a 
defect  in  the  service  prevents  the  Court  from  exercising  jurisdic- 
tion. The  Full  Court  held  otherwise,  and  it  was  so  held  by  the 
Queen  s  Bench  in  England,  who  were  of  opinion  that  such  a 
defect  was  a  ground  for  appeal  and  not  for  prohibition.  This 
Court  can  see  no  reason  to  doubt  the  correctness  of  that  decision 
It  is  clear,  in  the  present  case,  that  an  appeal  laj'  if  the  applicant 
was  aggrieved  by  having  had  no  notice,  or  by  having  judgment 
given  in  his  absence.  In  such  a  case  it  is  quite  clear  that  a  party 
can  apply  for  a  new  trial.  Such  a  right  is  given  him  by  the 
express  regulations  of  the  Warden's  Court ;  and  even  without 
such  regulations  I  do  not  doubt  that  a  Court  of  record,  which 
has  inadvertently  given  judgment  against  a  man  in  his  absence, 
has  inherent  jurisdiction  to  set  right  any  such  mistake.  As  to 
the  point  of  the  jurisdiction  of  the  Warden's  Court,  the  jurisdiction 
of  that  Court  extends  to  all  contracts,  questions  or  disputes  of 
any  kind  relating  to  a  mining  tenement  or  to  mining.  The  term 
"  mining  "  is  defined  to  mean  "  all  modes  of  prospecting  and  mining 
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H.  C.  OF  A.   for  and  obtaining  gold  or  minerals."     The  work,  the  subject  of 

this  action,  appears  to  have  been  done,  in  part,  under  a  contract 

Backhouse   to  supply  means  for  getting  the  gold  from  the  ground,  and  as  to 

MoDERANA     ^^other  part  under  a  contract  to  supply  means  for  conveying  the 

ore  to  a  place  where  the  gold  might  be  extracted  from  it.     The 

best  that  can  be  said  is  that  it  may  be  doubtful  whether  these 
particular  contracts  were  contracts  relating  to  mining.  As  to 
what  the  jurisdiction  of  the  Warden's  Court  is,  that,  no  doubt, 
is  an  important  question,  but  whether  that  question  arises  in  this 
case  or  not  depends  itself  on  a  question  of  fact.  We  laid  down  in 
the  case  of  Dalganio  v.  Hannah,  ante  p.  1,  that  we  would  not 
grant  special  leave  to  appeal  to  this  Court  except  in  cases  of 
public  interest,  or  where  an  important  point  of  law  was  in 
question.  The  only  category  under  which  it  is  suggested  that 
this  case  falls  is  that  it  involves  an  important  question  of  law. 
The  suggested  question  of  importance  is  the  extent  of  the  juris- 
diction of  the  Warden's  Court,  but  whether  that  question  arises 
at  all  in  this  case  is  doubtful.  In  the  case  of  Dalgamo  v.  Hamwh, 
ante  p.  12,  we  said, "  It  is,  however,  a  matter  for  our  discretion  to  say 
whether  so  important  a  question  should  be  decided  in  the  present 
case.  And  considering  the  nature  of  the  case,  which  is,  we  think, 
on  the  border-line,  we  think  our  discretion  would  be  most  fitly 
exercised  by  refusing  leave  to  appeal."  In  an  application  for 
special  leave  to  appeal  made  to  the  Privy  Council  this  year  in  the 
case  of  McLaughlin  v.  The  Daily  Telegraph  Newspaper  Co,  Ltd., 
ante  p.  479,  their  Lordships  repeated  the  rule  in  Prince  v. 
GagnoUy  which  they  said  they  would  follow.  The  present  case  is 
unattended  with  doubt  except  on  a  question  of  fact ;  and  it  has 
never  been  the  practice  of  the  Judicial  Committee  of  the  Privy 
Council  to  grant  special  leave  to  appeal  where  the  case  involves 
merely  a  doubtful  question  of  fact. 

Barton,  J.,  and  O'Connor,  J.,  concurred. 

Application  refused. 
Solicitor  for  the  appellant,  W,  T  Forster, 
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THE   PRESIDENT  &c.  OF  THE  SHIRE  OF  i    , 

ARAPILES I  APPELLANTS ; 

Plaintiffs, 

AND 

THE  BOARD  OF  LAND  AND  WORKS        .      Respondent. 
Defendant, 

on  appeal  from  the  supreme  court  of 

victoria. 

Vermin  Dtstruction  Act  1890  [No.  1153),  sees.  3,  4,  7,  15,  46,  49,  55,  ^\,Q'2— Supply   H.  C.  of  A. 
of  material  for  vermin  proof  fencing  hy  Mwiicipality  to  leAnee  of  Cromn  land —  1904. 

Determination  of  least — Liability  of  Board  of  Land  and  Warks  for  payment  of         ''"*'    ' 
inst^ment^Inte7'esf.  *  '  Melbourne, 

Noi'.  2,  3,  4. 
The  effect  of  the  provision  in  sec.  3  of  the  Vermin  Destruction  Act  1890  that 

the  word  **  owner  "  shall  include  any  person  holding  any  land  under  lease  or  licence 

,     ,.  3     .    .         .  ,    i.  f  ,  ,         ,  Griffith,  C. J., 

from  the  Crown,  or  any  person  deriving  title  from,  under,  or  through  such  person,      Barton  and 

and  that,  save  as  to  land  so  held,  or  as  thereinafter  provided,  the  Board  of  Land  ' 

and  Works  shall  be  deemed  to  be  the  owner  of  all  Crown  land,  is  that  the  word 

**  owner  "  as  used  in  Part  II.  of  the  Act,  means,  in  respect  of  all  Crown  land  not 

for  the  time  being  falling  within  the  first  part  of  the  definition,  or  within  the 

exception,  the  Board  of  Land  and  Works. 

Heldf  therefore,  that  wire  netting  having  been  supplied  to  a  Crown  lessee 
pursuant  to  Part  II.  of  the  Act,  and  the  lease  having  subsequently  been  determined 
by  the  Crown,  the  Board  of  Land  and  Works  was,  under  sec.  55,  liable  for  the 
unpaid  instalments  which  became  due  before  the  determination  of  the  lease,  and 
also  for  those  which  became  due  subsequently. 

Held,  further,  that  the  Board  was,  under  sec.  55,  liable  for  interest  on  those 
instalments  which  became  due  subsequently  to  the  determination  of  the  lease,  but 
not  on  those  which  became  due  before  such  determination. 

Decision  of  Supreme  Court  (26  A.L.T.,  76),  reversed. 

Appeal  from  the  Supreme  Court  of  Victoria. 

A.  and  J.  McPhee  were,  prior  to  March,  1890,  the  lessees  from 
Crown  under  the  Malice  Pastoral  Leasen  Act  1883  (Part  II.  of  the 
Land  Act  1890),  of  a  Mallee  allotment  within  the  Shire  of  Arapiles. 
They  joined  in  a  petition  to  the  council  of  that  shire,  under  sec. 
60  of  the  Vermin  Destruction  Act  1889  (sec.  49  of  the  Ver^nin 
Destruction  Act  1890),  to  obtain  a  loan  from  the   Govemor-in- 
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H.  c.  OP  A.  Council  for  the  purpose  of  purchasing  wire  netting.     The  loan 

^^^        was  granted   and  was   duly  expended  by   the  council,  and,  in 

The        March,  1890,  the  council  supplied  to  A.  and  J.  McPhee  three  miles 

&c.^F*THE    ^^  ^^^®  netting  valued  at  £95  4s.  7d.  with  which  they  constructed 

Shire  OF     rabbit  proof   fences  on  their  allotment.     They,  however,  never 

aR  A  FILES 

V.  paid  any  of  the  instalments  due  to  the  council  in  respect  of  the 

OF  Land  AND  wire  netting.  On  the  14th  December,  1894,  the  lease  of  the 
Works,  allotment  was  determined  by  the  Crown  for  breach  of  conditions 
and  covenants  thereof.  Thereafter  the  land  was  not  at  any  time 
held  by  any  person  under  lease  or  licence  from  the  Crown,  nor 
by  any  person  deriving  title  from  or  through  any  lessee  or  licensee 
from  the  Crown 

The  President,  &c.,  of  the  Shire  brought  this  action  against  the 
Board  of  Land  and  Works  to  recover  £147  5s.,  being  ten  yearly 
instalments  in  respect  of  the  wire  netting  supplied  to  A.  and  J. 
McPhee,  and  interest  thereon  at  8  per  cent. 

A  special  case  was  stated  by  consent  of  the  parties  setting  out 
the  foregoing  facts  and  asking  the  following  question : — "  Is  the 
defendant  liable  under  Part  II.  of  the  VevTYiin  Destructioii  Act 
1890  for  all  or  any  and  which  or  what  part  of  the  said  instalments 
and  interest  ? " 

The  Full  Court  {Madden,  C.J.,  and  Hodges  and  Hood,  JJ.), 
answered  the  question  in  the  negative  and  gave  judgment  for  the 
defendant  with  costs  (26  A.L.T.,  76). 

From  this  judgment  the  plaintiffs  obtained  special  leave  to 
appeal  to  tlie  High  Court. 

Irvine  and  Dethiridge,  for  the  appellants.  The  Vermin 
Deattniction  Act  1890  is  one  of  a  series  of  Acts  passed  for  the 
destruction  of  rabbits  and  other  vermin,  and  a  consideration  of 
the  whole  series  shows  that  the  intention  was  that,  in  order  to 
effect  that  object,  the  Board  of  Land  and  Works  should  for  every 
purpose  connected  with  the  destruction  of  vermin,  take  the  place 
of  the  owner  as  to  land  which  had  either  never  been  alienated  from 
the  Crown,  or  which,  having  been  alienated,  had  reverted  to  its 
hands.  See  Rabbit  Suppression  Act  1880  (No.  683) ;  MaUee 
Pastoral  Leases  Act  1883  (No.  766);  Rnhbit  Suppression  Act 
Amendment  Act  1884  (No.  813) ;  Vermin  Destruction  Act  1889 
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(No.  1028).     If  the  decision  of  the  Supreme  Court  is  right,  one  ^-  ^-  ®'  ^• 
result  will  be  that  the  Board  would  get  the  land  with  the  fencing      v_\ 
upon  it,  and  might  sell  the  fencing,  while  the  council  would  have        The 
to  repay  the  loan.     Certainly  the  council  has,  by  sec.  55,  a  charge    ^c^'J^thk 
on  the  land,  but  if  that  decision  is  correct,  the  charge  does  not     Shirk  of 

®  ^  ABAPILE.S 

extend  beyond  the  interest  of  the  lessees  and   those  claiming  v. 

The  fioARD 
through  them.     Another  result  would  be  this: — By  sec.  147  of  of  Land  and 

the  Land  Act  1890,  all  leases  of  Mallee  lands  expire  not  later  Works. 
than  the  end  of  1903,  and  although  by  the  Vermin  Proof  Fences 
Advances  Act  1896  (No.  1434),  the  council  has  to  pay  3  per  cent, 
interest  on  loans  granted  by  the  Governor  in  Council,  and  the 
Government  may  deduct  the  amount  of  the  instalments  and  the 
interest  thereon  from  any  moneys  coming  to  the  municipality, 
the  council  would  lose  its  charge  on  the  land  at  the  end  of  1903, 
and  could  not  recover  the  loan  from  the  Board  of  Land  and 
Works.  The  object  of  sec.  55  of  the  Vermin  Destruction  Act 
1890,  was  to  give  the  council  a  charge  over  land  no  matter  in 
whose  hands  it  might  be.  The  parties  could  come  to  the  Court 
and  work  out  the  charge  on  equitable  principles.  There  is  nothing 
in  Part  II.  of  the  Vermin  Destruction  Act  1890  which  is  inconsis- 
tent with  the  Board  of  Land  and  Works  being  deemed  to  be  the 
owner.  The  whole  scheme  of  the  fencing  provisions  of  the  Act 
contemplates  dealing  with  areas  which  would  probably  include 
land  which  had  not  been  alienated  from  the  Crown,  or  which, 
having  been  alienated,  had  reverted  to  the  Crown.  That  scheme 
would  be  defeated  if  it  could  be  said  that  a  special  area  could  not 
be  created  which  contained  some  Crown  land. 

Bryant  and  Levinson,  for  the  respondents.  While  the  Board  of 
Land  and  Works  may  be  bound  to  some  extent  by  Part  I.  of  the 
Vermin  Desti*uction  Act  1890,  it  is  not  bound  by  Part  II.  No 
reliance  can  be  placed  on  previous  Acts,  because  they  have  been 
repealed.  The  interpretation  of  "  owner  "  as  including  the  Board  is 
only  applicable  to  sec.  15.  The  Board  is  substantially  the  Crown, 
and  it  would  be  absurd  to  suppose  that  the  Crown  should  pay 
interest  on  money  borrowed  from  the  Crown.  Sec.  62  relieves 
the  council  in  case  some  of  the  instalments  are  not  repaid.  This 
Act  should  be  interpreted  in  the  light  of  the  Fences  Act  1890, 
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H.  C.  OF  A.  which   does   not  apply   to  the  Crown.     If  the  decision  of  the 

'  Supreme  Court  is   wrong,   then   the  words  "save     ...     as 

Thk  hereinafter  provided  "  in  the  definition  of  "  owner  "  in  sec.  3  are 

&c^oF^THK  surplusage.     There  is  nothing  in  the  Act  to'which  those  words 

Shire  of  could  apply.     It  is  improbable  that  the  Legislature  would  have 

Ara  PILES  ^^  "^  ^  ^.  . 

V.  enabled  the  Board  of  Land  and  Works  to  petition  the  council  for 

The  Board        i  c  i\      m  j. 

oKfiANDAxND  ^  ^^^^  irom  the  Government. 

VVoRKs.  [They  referred  to  Hardcastle  on   Statutes  (3rd   ed.),  p.  222, 

citing  R,  V.  Camhridgeahire,  7  A.  &  E.,  480 ;  The  King  v.  Cheyne, 
(1900)  A.C.,  622 ;  Tregaiwwan  v.  Shire  of  Minhamite,  29  V.LR, 
690 ;  25  A.L.T.,  208 ;  Shire  of  Dimboola  v.  Yarrick,  28  V.LR., 
210 ;  24  A.LT.,  39 ;  In  re  J^th  South  Melbowf*ne  Building  Society, 
9  V.LR.  (Eq.),  54 ;  Allsopp  v.  Day,  7  H.  &  N.,  457,  at  p.  463.] 

Irvine  in  reply.  Sec.  4  satisfies  the  words  "  save  •  #  •  as 
hereinafter  provided."  There  are  many  cases  under  different 
Acts  where  Crown  lands  are  permanently  or  temporarily  vested 
in  or  occupied  or  managed  by  a  municipality,  a  council,  com- 
mi&sioners,  a  board,  or  trustees.  These  bodies  are  to  be  deemed 
to  be  the  owners  of  such  Crown  lands'and  not  the  Board  of  Land 
and  Works.  It  was  held  by  Hood,  J.,  in  Shire  of  Mansfield  v. 
Crockett,  23  V.L.R.,  394,  that  an  owner  was  liable  for  instalments 
due  before  he  became  owner.  But  it  seems  that  the  interast 
being  penal  should  be  charged  only  against  the  person  making 
default. 

[Griffith,  C.J. — The  language  of  the  Act  as  to  interest  being 
a  charge  on  the  land  is  the  same  as  that  as  to'unpaid  instalments. 
The  Full  Court  in  Shire  of  Dimboola  v.  Yarrick  {supra\  held 
that  interest  is  not  a  charge  on  the  land.  The  same  reasoning 
would  lead  to  the  conclusion  that  the  interest  is  only  payable  by 
the  person  in  default] 

The  amount  of  the  instalments  is  a  statutory  debt,  and  is  not 
affected  by  the  Statute  of  Limitations.  Cork  ani  Bandon  Ry. 
Co,  V.  Goode,  22  L.J.C.P.,  198. 

Griffith,  C.J.  In  this  case  the  Court  is  called  upon  to 
construe  sec.  55  of  the  Verinxin  Destruction  Act  1890.  The 
plaintifiii  are  a  shire  council  and  the  defendants  are  the  Board  of 
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Land  and  Works,  which  is  a  statutory  corporation  incorporated    H.  C.  of  A. 
under  the  laws  of  Victoria  for  various  purposes  of  administration. 
It  is  empowered  to  hold  lands,   to  make   contracts,  to  resume        xhk 
lands  for  different  purposes,  and  to  do  a  number  of  other  acts ;    ]^c*^p^.J^hb 
and  it  is   apparently   constituted   for   the  purpose  of  enabling     Shire  of 
rights  and  liabilities  to  be  enforced  as  against  the  Crown  in  the  v. 

same  way  as  against  ordinary  individuals  in  the  cases  for  which  „fl.ahdand 
it  is  constituted.     That  must  be  borne  in  mind  as  the  foundation      Works. 
of  the  whole  question  of  its  liability  which  is  raised  in  this  case. 
The  Vermin  Destruction  Act  1890  is  the  last  Act  of  several, 
passed  principally  for  the  purpose  of  suppressing  the  plague  of 
rabbits — I  use  the  word,  "  suppress,"  because  it  is  used  in  the  Act 
itself.    Various  schemes  were  devised  for  suppressing  that  plague, 
the  first  being  that  in  an  Act  passed  in  1880.     In  all  of  these  Acts 
the  Board  of  Land  and  Works  had  been  brought  in  to  represent 
Crown  lands  upon  which  the  plague  was  to  be  suppressed.     In 
each  of  them  were  contained  provisions  of  a  varying  nature,  by 
which  the  Board  was  to  have  certain  prescribed  liabilities  imposed 
upon  it  as  between  itself  and  other  citizens,  so  that  the  Government, 
representing  the  people  of  the  State  in  the  aggregate,  might  bear 
its  share  of  the  expense  to  be  incurred  in  suppressing  the  plague, 
instead  of  all  that  expense  being  cast  upon  the  owners  or  lessees 
of  land  alienated  from  the  Crown.     The  Act  of  1890  is  divided 
into  two  parts — the  first  described  as  "  General  Provisions,"  and 
the  second  as  "  Special  Fencing  Provisions."   Amongst  the  general 
provisions  of  the  first  part  are  two  interpretation  sections.    After 
those  sections,  and  one  or  two  conferring  general  authorities,  are 
contained  a  series  of  provisions  for  the  purpose  of  the  suppression 
and  destruction  of  what  are  called  "  vermin."     That  term  includes 
"  rabbits,  foxes,  wallabies,  dingoes  and  dogs  run  wild  or  at  large, 
and  shall  also  include  any  kind  of  animal  or  bird  which  the 
Governor  in  Council  may  by  proclamation  in  the  Goveimment 
Gazette  declare  to  be  vermin  for  the  purposes  of  this  Act."     But 
the  leading  provision  of  the  first  part  of  the  Act — which  is  itself 
a  re-enactment  of  a  former  enactment — is  sec.  7,  which  provides 
that  "  it  shall  be  the  duty  of  every  occupier  and  of  every  owner 
of  land  including  every  occupier  and  every  owner  of  mallee  land 
from  time  to  time  to  suppress  and  destroy  all  vermin  from  time 
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H.  C.  OF  A.  ^  time  on  any  land  so  occupied  or  owned  by  him,  or  on  the 

iflk)4  •  •  •  ... 

^ '^       adjacent  half -width  of  all  roads  bounding  or  adjoining  the  same 

The        or  any  part  thereof,  and  for  such  purpose  to  do  all  necessary  or 

&c.^F^THE    P^^P®^  ^^^   or   things"      Then   follow  provisions  authorizing, 

Shibeof     amongst    other  things,    the    appointment    of    officers,   a    chief 

u.  inspector  and  other  inspectors,  who  are,  of  course,  officers  of  the 

OF  Land  AND  Government,  and  we  are  told  that,  in  practice,  they  are  subject 

Works.      ^  ^j^^  Minister  of  Crown  Lands,  who  is  also  president  of  the  Board 

of  Land  and  Works.     Provisions  are  made  by  which  an  inspector 

may  call  upon  the  owner  or  occupier  of  land  to  destroy  vermin 

thereon.     If  the  owner  or  occupier  fails  to  do  so,  the  inspector 

may  enter  upon  his  land  and  destroy  the  vermin  thereon,  and, 

further,  may  recover  any  expenses  of  so  doing  from  the  owner  or 

occupier. 

Part  II.  of  the  Act  introduces  a  new  scheme.  The  idea  of  that 
scheme  is  that  there  may  be  special  areas  of  land  within  the 
State  in  which  steps  should  be  taken  for  the  suppression  of 
vermin  by  means  of  rabbit  proof  or  vermin  proof  fences.  The 
provisions  prescribed  by  sec.  46  are  described  as  being  made  for 
the  benefit  of  the  special  areas.  The  scheme  is,  shortly,  this : — 
The  majority  in  number  of  the  owners  of  land  in  a  special  area 
owning  more  than  half  of  the  land  in  such  area,  may  petition 
the  local  authority,  that  is,  the  shire  council,  to  take  advantage 
of  that  part  of  the  Act.  Certain  directions  are  given  as  to  what 
the  petition  is  to  set  out.  If  the  council  agrees  that  the  petition 
should  be  granted,  it  may  apply  to  the  Governor  in  Council  for  a 
loan,  out  of  moneys  appropriated  for  the  purpose,  to  enable  the 
municipal  council  to  obtain  material  for  constructing  rabbit  proof 
or  vermin  proof  fences,  and  to  supply  such  materials  to  the  owners 
of  land  within  the  special  area.  If  the  Minister  recommends  the 
loan,  the  Governor  in  Council  may  grant  the  loan  to  the  municipal 
council.  The  order  in  council  granting  the  loan  is,  amongst  other 
things,  to  determine  the  proportion  of  the  loan  that  each  owner 
of  land  within  the  special  area  shall  pay  to  the  council.  The 
council,  having  obtained  the  loan,  is  to  apply  the  money  in  the 
purchase  of  materials,  and  to  supply  to  each  of  the  owners  within 
the  special  area  materials  according  to  the  proportion  of  the  loan 
which,  as  set  out  in  the  order  in  council,  each  is  to  bear.     Then  it 
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is  provided  by  sec.  55  that  the  value  of  the  materials  supplied  by   H.  C.  of  a. 
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the  municipal  council  to  each  owner  is  to  be  a  debt  due  to  that       v^_J^ 
council  by  the  owner,  and  that  one-tenth  part  is  to  be  repayable  in        thk 
the  month  of  February  in  each  year,  and  that,  in  default  of  pay-    ^c.^of^hie 
ment  at  the  due  date  of  a  yearly  payment,  it  shall  bear  interest     ^wire  oy 
at  the  rate  of  8  per  cent,  per  annum  from  the  date  appointed  for  its  r. 

pajnnent.   Then  comes  the  provision  upon  which  the  question  now  of  Land  and 
arises,  viz.,  "  If  default  is  made  in  respect  of  any  yearly  payment      ^^orks. 
the  amount  of  such  payment  may  be  enforced  at  any  time  by  the 
municipality  in  a  summary  way,  or  by  action  in  any  Court  of 
competent  jurisdiction  from  the  owner  for  the  time  being  of  such 
land  or  any  part  thereof." 

Now  in  this  case  the  plaintiffs  are  a  shire  council.  The  special 
case  sets  out  that  a  loan  had  been  obtained  by  them  under  the 
provisions  of  this  Act,  that  a  certain  portion  of  that  loan  had  been 
applied  in  the  purchase  of  fencing  materials,  wliich  were  supplied 
to  persons  named  McPhee,  who  were  then,  the  Crown  lessees  of 
land  within  a  special  area,  and  that  those  persons  made  default  in 
the  whole  of  the  ten  yearly  instalments.  The  plaintiffs  claim 
that,  the  lease  having  been  forfeited,  the  defendants,  the  Board  of 
Land  and  Works,  became  the  owner  for  the  time  being  of  the  land, 
and  that  the  plaintiflis  are,  therefore,  entitled  under  the  provisions 
I  have  just  read,  to  bring  an  action  against  the  Board  for  the 
whole  of  the  ten  instalments.     The  plaintiffs  also  claim  interest. 

In  order  to  discover  whether  the  Board  is  the  "  owner,"  it  is 
necessary  to  refer  to  the  words  of  the  interpretation  section, 
sea  3  of  the  Act.  That  section  provides : — **  In  this  Act 
unless  inconsistent  with  the  subject-matter  or  context,  .  .  . : — 
'  Owner  '  shall  include  any  person  holding  any  land  under  lease 
or  licence  from  the  Crown  or  any  person  deriving  title  from  under 
or  through  such  person,  and,  save  as  to  land  so  held  or  as  herein- 
after provided,  the  Board  of  Land  and  Works  shall  be  deemed  the 
owner  of  all  Crown  lands."  In  the  present  case  the  land  having 
been  held  by  the  McPhees  under  a  lease  from  the  Crown,  which 
was  declared  to  be  forfeited  in  December,  1894,  the  land  clearly 
became  Crown  land,  and,  under  the  priind  facie  meaning  of  the 
words  of  the  interpretation  clause,  the  Board  of  Land  and  Works 
are  to  be  deemed  the  owner  of  that  land.   It  is  contended,  however, 
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H.  C.  OP  A.  that  that  meaning  of  "  owner  "  must  be  rejected.    If  that  meaning 

1904  ...                                                   , 

,^\  is  given,  then  cadit  quaestio.     But  it  is  said  we  cannot  accept  that 

The  construction.      I  confess  that  I  have  not  been  able  to  find  much 

&c.^?THE  difficulty  in  construing  sec.  55,  if  the  broad  rules  of  interpretation 

Shire  of  gj^  considered  and  adhered  to.    I  will  refer  to  the  rule  as  stated  by 

Ahapiles  .                                                                                                                 "^ 

V.  Tindaly  C.J.,  in  ITie  Sussex  Peerage  Case,  11  CI.  &  F.,  85,  at  p.  143, 

OF  LAtiD  AND  ^^  follows : — "  My  Lords,  the  only  rule  for  the  construction  of  Acts 


Works. 


of  Parliament  is  that  they  should  be  construed  according  to  the 
intent  of  the  Parliament  which  passed  the  Act.  If  the  words  of 
the  Statute  are  themselves  precise  and  unambiguous,  then  no  more 
can  be  necessary  than  to  expound  those  words  in  their  natural  and 
ordinary  sense.  The  words  themselves  alone  do,  in  such  case,  best 
declare  the  intention  of  the  lawgiver.  But  if  any  doubt  arises 
from  the  terms  employed  by  the  legislature,  it  has  always  been 
held  a  safe  mean  of  collecting  the  intention,  to  call  in  aid  the 
ground  and  cause  of  making  the  Statute,  and  to  have  recourse  to 
the  preamble."  I  will  read,  also,  the  language  of  Willes,  J.,  in 
Christopherson  v.  Lotingay  33  L.J.C.P.,  121,  at  p.  123.  He  refers 
to  "  the  general  rule  for  the  construction  of  a  Statute  which  is 
stated  by  Lord  Weiisleydale  in  Becke  v.  Smithy  2  M.  &  W.,  195, 
in  these  terms,  viz ,  *  to  adhere  to  the  ordinary  meaning  of  the 
words  used,  and  to  the  grammatical  construction,  unless  that  is 
at  variance  with  the  intention  of  the  legislature  to  be  collected 
from  the  Statute  itself,  or  leads  to  any  manifest  absurdity  or 
repugnance,  in  which  case  the  language  may  be  varied  or  modified 
so  as  to  avoid  such  inconvenience,  but  no  further.*  I  certainly 
subscribe  to  every  word  of  that  rule,  except  the  word  *  absurdity,' 
unless  that  be  considered  as  used  there  in  the  same  sense  as 
*  repugnance,'  that  is  to  say,  something  which  would  be  so  absurd 
with  reference  to  the  other  words  of  the  Statute  as  to  amount  to 

« 

a  repugnance." 

Bearing  in  mind  those  rules,  let  us  see  what  is  the  plain  meaning 
of  sec.  55.  According  to  sec.  3  the  word  "  owner  "  is  to  "  include  " 
certain  persons.  If  a  person  is  an  owner  in  the  ordinary  sense  he 
is  an  owner  and  no  more  need  be  said  about  it.  "  Owner"  then  is  to 
include  "  any  person  holding  any  land  under  lease  or  licence  from 
the  Crown,  or  any  person  deriving  title  from,  under,  or  through 
such  person."     Then  it  goes  on — "  Save  as  to  land  so  held  or  as 
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the  owner  of  all  Crown  lands."  The  lands  in  question  here  are  not  ^^^ 
"  lands  so  held,"  so  that  unless  the  respondent  can  bring  the  case  thb 
within  the  other  part  of  the  exception,  the  Board  is  to  be  deemed    4^^™hb 

to  be  the  owner,  unless  there  is  something  else  in  the  Act  which     Shire  of 

'  ^  ,        Arapiles 

makes  that  meaning  absurd.     The  term  "  absurd,"  when  used  in  v. 

reference  to  the  interpretation  of  an  Act  of  Parliament,  is  not  of  Land  and 
used  in  the  sense  that  the  legislature  has,  in  passing  the  Act,  done  ^^^^rks. 
something  which,  in  the  opinion  of  some  persons  is  absurd,  but  as 
indicating  that  the  construction  sought  to  be  put  upon  the  Act 
leads  to  a  manifest  absurdity  upon  the  face  of  it.  The  Court  is 
not  called  upon  to  say  whether  the  legislation  is  wise  or  foolish, 
or  whether  the  individual  members  of  the  Court  would  have 
voted  in  favour  of  it,  or  whether  the  diflSculties  in  carrying  the 
Act  into  operation  are  likely  to  render  it  futile.  It  is  the  Court's 
duty  to  interpret  the  language  of  the  legislature,  and,  no  matter 
how  unreasonable  the  legislation  appears  to  be,  it  is  not  the 
function  of  the  Court  to  express  an  opinion  on  the  point.  I  am 
very  far  from  expressing  any  opinion  that  this  legislation  is 
absurd  or  unreasonable.  Indeed,  any  argument  upon  that  question 
seems  to  point  in  the  opposite  direction. 

I  come  then  to  deal  with  the  words  "  save  ....  as  herein- 
after provided,"  &c.  Those  words  indicate  that  there  is  to  be  found 
in  the  Act  some  express  exception  to  the  general  rule  that  the 
Board  of  Land  and  Works  is  to  be  deemed  to  be  the  owner  of  all 
Crown  Lands.  We  naturally  look  to  see  whether  there  is  any  such 
express  exception,  and  in  sec.  4  we  find  it.  That  section  provides 
that  "  Any  lands  permanently  or  temporarily  vested  in  or  (as  the 
case  may  be)  occupied  or  managed  by  any  municipality  council 
commissioners  board  or  trustees  whatsoever  shall  for  all  the 
purposes  of  this  Act  be  deemed  to  be  owned  by  such  municipality 
council  commissioners  board  or  trustees  respectively,  and  for  the 
purposes  of  this  Act  such  municipality  council  commissioners 
board  or  trustees  (as  the  case  may  be)  shall  be  deemed  to  be  the 
owners  of  all  lands  so  vested  in  or  occupied  or  managed  by  them." 
Now  we  know  that  there  are  in  Victoria  considerable  areas  of 
Crown  lands  which,  under  various  Acts,  are  managed  by  trustees 
or   boarda      It   is   unnecessary   to   refer  to  all  the   particular 
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H.  C.  OP  A.  instances,  but  commons  may  be  taken  as  an  example.     They  are 

Crown  lands,  and  but  for  this  exception  the  Board  of  Land  and 

The        Works  would  be  deemed  to  be  owners  of  them.    This  exception  in 

&c''oF^THE    ^^^'  ^  ^^y^  ^^^^  ^^®  ^^  hereinafter  provided  the  Board  of  Land 

Shirje  of     and  Works  is  to  deemed  to  be  the  owner  of  all  Crown  land,  and 
Arapiles 

V.  then  the  next  section  goes  on  to  provide  that  as  to  Crown  lands 

OP  Land  AND  vested  in  certain  bodies  those  bodies  are  to  be  deemed  to  be  the 
^'^^^*-  owners  for  the  purposes  of  the  Act.  That  exception  being  found 
there,  we  come  to  this,  that  the  general  rule  is  that  the  Board  of 
Land  and  Works  is  to  be  deemed  the  owner  of  all  Crown  lands 
wherever  the  word  owner  is  mentioned  elsewhere  throughout  the 
Act,  unless  there  is  something  in  the  context  inconsistent  with 
such  a  meaning.  An  argument  was  addressed  to  us  that,  the 
definition  clause  being  in  Part  I.  of  the  Act,  it  must  be  read  a« 
applying  only  to  Part  I.  If  that  were  so,  the  word  "  vermin " 
would  have  no  definite  meaning  in  Part  11.  Moreover,  sec  4<> 
expressly  incorporates  the  definition  of  "owner"  contained  in 
sec.  3.  It  provides  that  **  In  this  Part  of  this  Act  .... 
*  property '  or  *  properties '  shall  mean  the  land  of  any  *  owner  \" 
That  is  a  plain  reference  to  "  owner  "  as  defined  in  Part  I.  of  the 
Act. 

So  far  the  case  seems  to  be  quite  plain.  Where  then  does  the 
difficulty  arise  ?  The  learned  Judges  of  the  Supreme  Court,  so 
far  as  I  can  follow  the  report,  laid  down  that  the  interpretation 
clause  should  be  construed  as  meaning  that  the  Board  is  to  be 
deemed  the  owner  as  representing  the  Crown  of  all  land  which 
has  never  been  alienated  from  the  Crown,  but  not  of  land  which 
had  been  leased,  and  had  reverted  to  the  Crown.  The  learned 
Chief  Justice  is  reported  as  saying  that  the  Board  is  placed  in 
antithesis  to  the  owner,  and  is  to  be  deemed  owner  as  owner 
paramount,  the  other  classes  of  owners  being  persons  to  whom  the 
Crown  has  alienated  land  or  who  claim  through  some  alienee 
from  the  Crown ;  and,  further,  that  "  the  liability  for  the  repay- 
ment, i.e.,  to  the  shire,  attached  either  to  the  person  who  was 
alienee  from  the  Crown  or  to  some  person  claiming  from  or 
through  that  alienee.  The  Board  never  claimed,  and  could  not 
claim,  through  any  alienee.  It  could  only  hold  waste  land  of  the 
Crown  never  alienated.  That  is  a  broad  principle  and  intelligible. ' 
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But  I  look  in  vain  in  the  Act  to  find  such  a  limitation.   The  words  ^'  C-  ^^  A- 
are  that  the  Board  of  Land  and  Works  is  to  be  deemed  the  owner 

of  all  Crown  land,  with  specified  exceptions,  and  I  am  unaware  the 

of  any  authority  which  would  justify  us  in  adopting  any  such  ^q^^^^h^ 

interpretation.  Sams,  of 

*  .  ARAFlLJeS 

Another  argument   was  used.     It   was   admitted   that  some  v. 

>  The  Board 

meaning  must  be  given  to  the  definition  of  the  word  owner,  and  of  Land  and 
it  was  said  that  a  meaning  could  be  given  to  it  by  taking  it  as  VVobks. 
applying  to  sec.  15.  Part  I.  of  the  Act  provides  that  notice  may  be 
given  by  an  inspector  to  owners  to  destroy  vermin  on  their  land, 
and  that  if  the  owners  do  not  destroy  the  vermin  they  may  be 
summoned  and  fined.  Sec.  15  is  a  proviso  that  if  the  owner  is 
the  Board  of  Land  and  Works  notice  to  destroy  vermin  may  be 
given  by  "  any  owner  or  occupier  of  other  land  situated  within 
one  mile  of  such  land  of  the  said  Board."  The  object  of  such  a 
proviso  seems  obvious.  The  inspector  is  an  officer  of  the  Govern- 
ment under  the  control  of  the  Minister  who  is  also  president  of  the 
Board  of  Land  and  Works',  and  it  would  be  a  somewhat  invidious 
duty  for  an  inferior  officer  to  give  notice  to  his  superior  officer  to 
destroy  vermin  on  the  land  under  his  control.  Another  provision 
is  therefore  made  for  enforcing  the  obligation  of  the  Board  to 
destroy  vermin  on  Crown  lands,  so  that  the  obligation  may  be 
operative  instead  of  inoperative.  In  that  section  the  Board  of 
Land  and  Works  is  spoken  of  as  the  owner  and  occupier,  but 
I  try  in  vain  to  understand  why,  because  the  word  "  owner " 
necessarily  means  the  Board  of  Land  and  Works  in  that  case,  it 
should  not  mean  the  Board  in  any  other  cases.  There  is  a 
hiatus  which  I  have  been  totally  unable  to  fill  up  in  that 
argument.  I  take  it  that  the  meaning  of  sec.  3  is  that  the  word 
"  owner  "  is  to  be  deemed  to  mean  the  Board  of  Land  and  Works 
in  every  case  where  it  is  used  unless  the  context  is  repugnant 
to  such  a  meaning. 

As  to  the  other  objections,  it  is  necessary  to  refer  to  Part  II.  of 
the  Act.  The  loan  obtained  by  the  municipal  council  is  to  be 
expended  in  the  purchase  of  materials  for  vermin  proof  fences, 
which  is  to  be  apportioned  between  the  different  owners  of  land 
within  the  special  area,  and  the  loan  is  to  be  proportionately 
repayable  by  such  owners  to  the  municipal  council.     This  part  of 
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H.  C.  OF  A.  the  Act  applies  to,  amongst  other  lands,  what  are  called  mallee 

lands.     At  the  time  this  Act  was  passed  all  these  mallee  lands 

Thk        were  held  under  short  leases,  which  were  liable  to  forfeiture  for 

&c*oF*THE    ^^^"P^^'y"^^'^^  of  rent,  and  it  was  then  extremely  probable  that 

SraRE  OF     many  of  the  leases  would  be  forfeited.     The  council,  when  it  bor- 

V.  rowed  money,  incurred  the  obligation  to  repay  it,  and  became  the 

OF  Land  AND  creditor  of  the  owners  of  land  for  the  value  of  the  fencing 
Works,  materials  supplied,  and  also  for  interest  at  the  rate  of  8  per  cent, 
on  any  payment  by  such  owners  as  to  which  default  might  be 
be  made.  Crown  land  under  lease  at  the  time  such  a  loan  was 
granted  might  be  protected  by  means  of  wire  netting  purchased 
out  of  the  loan.  That  land  might  afterwards  fall  into  the  hands 
of  the  Crown  by  reason  of  forfeiture  of  the  lease.  If  the  Crown 
incurred  no  obligation  to  the  council,  and  if  the  council  obtained 
no  remi.ssion  of  the  loan,  the  result  would  be  that,  as  to  any  land 
on  which  wire  netting  had  been  so  erected,  and  which  afterwards 
fell  into  the  hands  of  the  Crown,  the  whole  burden  of  supplying 
that  wire  netting  would  fall  upon  the  council,  that  is,  upon  the 
ratepayers,  and  the  Crown,  which  got  the  benefit  o£  the  expendi- 
ture of  the  money,  would  bear  no  burden  at  all.  That  would  be 
a  somewhat  singular  result,  and  one  that  one  would  not  expect  to 
be  intended  by  the  legislature.  A  great  deal  was  said  as  to  the 
improbability  of  the  government,  through  its  agent,  the  Board  of 
Land  and  Works,  joining  in  a  petition  to  a  municipality  to  obtain 
a  loan  from  the  government.  I  agree  that  it  would  be  verj* 
improbable  that  such  a  thing  would  be  done.  There  would, 
ordinarily,  be  no  necessity  for  it.  But  if  the  Board  of  Land  and 
Works  was  the  owner  of  a  small  piece  of  land  adjoining  land 
belonging  to  private  owners,  and  it  was  desirable  to  enclose  the 
whole  by  one  ring  fence,  I  can  see  no  absurdity  in  the  Board  joining 
with  the  other  owners  in  applying  for  a  loan  from  the  government 
in  order  to  construct  that  fence.  But  the  fact  that  a  power  alleged 
to  be  given  by  a  Statute  may  be  used  unwisely  is  no  reason  for 
denying  the  existence  of  that  power.  If  that  were  the  only  way 
the  power  could  be  used,  it  might  be  a  reason  for  suggesting  that 
the  proposed  meaning  of  the  Act  was  not  the  true  one.  Further, 
the  fact  that  some  of  the  powers  are  not  likely  to  be  used  by  the 
body  to  which  it  is  sought  to  attach  them,  is  no  reason  for  saying 
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that  the  Statute  shall  not  apply  to  cases  which  fall  within  its  ^»  C.  op  a. 

1904 

express  provisions.  ^ ' 

In  this  case  the  municipal  council  has  borrowed  money  from  the        thb 

Government  and  if  there  is  any  default  in  repayment,  the  Govern-    ^^^^the 

ment  may  deduct  it  out  of  funds  coming  to  the  municipality.     Shire  of 
•^  «  Aba  PILES 

That  money  has  been  expended  partly  for  the  benefit  of  lands  v. 

The  ^oard 

which  for  the  last  ten  years  have  been  Crown  lands,  but  none  of  q^  l^jjd  and 
the  instalments  due  have  been  paid  to  the  municipal  council.  The  Works. 
Board  of  Land  and  Works  now  asks  to  be  relieved  from  the 
liability  of  repaying  the  moneys  which  have  been  expended  for 
the  sole  benefit  of  the  Government.  There  is  nothing  unreason- 
able in  saying  that  the  Government  should  bear  that  liability. 
The  device  provided  by  the  literal  language  of  the  Act  gives  full 
effect  to  the  enforcement  of  the  liability.  The  money  has  been 
advanced  for  the  common  benefit  of  the  land  within  the  special 
area,  and  the  burden  of  its  repayment  is  attached  to  the  owners 
for  the  time  being  of  that  land.  The  Board  is  constituted  for  the 
purpose  of  the  Government  being  put  in  the  ordinary  position  of 
owners  of  property,  and  unless  that  liability  is  cast  upon  the 
Board,  the  result  would  be  that  the  burden  of  improving  Crown 
lands  would  be  cast  upon  the  municipality,  that  is  to  say,  upon 
the  owners  of  neighbouring  lands. 

If  there  were  any  doubt  on  the  matter,  reference  might  be  made 
to  previous  legislation  on  the  same  subject,  and,  when  that  refer- 
ence is  made,  we  find  that  in  every  case  the  Crown  bore  its  share 
of  the  common  burden,  and  that  the  Board  of  Land  and  Works  is 
the  means  through  which  that  liability  might  be  enforced. 

Sec.  55  provides,  after  the  words  I  have  already  referred 
to,  that  "The  amount  of  every  such  yearly  payment  as  it 
becomes  due  shall  be,  and  until  paid  shall  remain,  a  first  charge 
upon  such  land."  It  was  contended  that  it  would  be  absurd  to 
suppose  that  Crown  lands  should  be  charged  with  the  payment 
of  the  debt.  I  cannot  see  anything  absurd  in  supposing  that  a 
charge  should  be  created  over  Crown  lands  in  respect  of  money 
expended  by  a  subject  for  the  benefit  of  the  Crown.  There  may, 
no  doubt,  be  difficulties  in  enforcing  that  charge.  That  argument, 
however,  has  no  weight  at  all. 

For  these  reasons  it  seems  to  me  that  there  is  no  alternative  by 
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H.  C.  OF  A.   which  we  may  escape  from  holding  that  the  plain  language  of 

the  Act  must  have  its  natural  meaning.     The  Board  is  the  owner 

The        ^^r  the  time  being,  and  it  is  liable.    The  practical  result  is  only  to 

Ac^oiTthe    ^®^^^^  ^^®  amount  repayable  by  the  council  to  the  Government. 

Shire  OF         A  subsidiary  question  has  been  raised  as  to  how  much  the 

AkAPILKS  ,     .      i  .  /y.    .  .11  mi 

V.  plaintitT  IS  entitled  to  recover.     The  persons  who  were  owners 

OF  Land  AND  when  the  wire  netting  was  distributed  apparently  failed  to  pay 

Works,      ^^y  Qf  f,}^^  instalments.     The  fir.st   was   payable   in    1891,  and 

the  first  four  instalments  had  become  payable  before  the  lease 

was  forfeited. 

It  will  be  observed  that  a  distinction  is  drawn  in  the  section 
between  the  yearly  payments  and  the  interest.  The  yearly 
payment  is  described  as  being  "payable  by  the  owner  of 
such  land  for  the  time  being  to  the  municipality  until  the 
whole  debt  is  paid,"  and  it  is  provided  that  "if  default  is 
made  in  respect  of  such  yearly  payment  the  amount  of  such 
payment  may  be  enforced  at  any  time  by  the  municipality 
.  .  .  .  from  the  owner  for  the  time  being  of  sucli  land  or 
any  part  thereof."  But  the  interest  is  to  be  "  deemed  a  further 
debt  due  to  the  municipality  by  the  owner  by  whom  such  yearly 
payment  is  due."  The  learned  Judges  of  the  Supreme  Court  held 
in  Shire  of  Dimhoola  v.  Yarrick  {supra)  that  the  interest  on  the 
unpaid  instalments  is  not  a  charge  upon  the  land.  I  see  no  reason 
to  disagree  with  that  view.  The  same  reasons  lead,  as  a  matter  of 
construction,  to  the  conclusion  that  the  unpaid  interest  is  not  a 
debt  payable  by  the  owner  of  the  land  for  the  time  being,  but 
is  only  payable  by  the  person  who  is  owner  at  the  time  when  the 
particular  yearly  payments  upon  which  the  interest  is  charged, 
become  due.  In  the  case  of  the  first  four  yearly  payments,  the 
Messrs.  McPhee  were  then  the  owners,  and  from  them  alone  and 
not  from  the  Board  the  interest  is  recoverable.  For  the  rest  there 
is  nothing  to  exempt  the  Board  from  the  obligation  to  pay  all  the 
yearly  instalments  and  interest  on  each  of  them  except  the  first 
four.  It  is  said  to  be  absurd  that  the  Crown  should  pay  interest 
on  a  loan  which  is  repayable  to  itself.  We,  however,  find  the  pro- 
vision in  the  Act,  and,  after  all,  it  is  merely  a  provision  by  which 
the  municipality  escapes  from  the  obligation  to  repay  money 
expended  for  the  benefit  of  the   Crown.     In   my   opinion   the 
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appeal  should  be  allowed,  and  judgment  should  be  given  for  the    H.  C.  *>v  A, 
appellants  for  the  amount  of  the  ten  yearly  instalments,  and  for  ^ 

interest  on  those  which  became  due  after  the  Board  became  the        the 

owner  of  the  land.  4c.  of  the 

Shxke  of 
Akapiles 
Barton,  J.     I  am  of  the  same  opinion,  and  I  see  no  necessity  v. 

,        T  J  ...  The  Board 

to  add  anything.  of  Land  and 

Works. 


O'Connor,  J.     I  also  am  of  the  same  opinion. 

Appeal  allowed  with  costs.     Judgment  for 
appellants  for  £118  Is.  lOd.y  with  costs. 

Solicitors  for  appellants,  Gibbs  &  Heales,  Melbourne,  for  J.  W. 
Power,  Horsham. 

Solicitors  for  respondent,  Guinness,  State  Crown  Solicitor. 
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J.  M.  CHRISTIE Appellant  ; 

Informant, 

AND 

PERMEWAN,  WRIGHT  &  CO.  LTD.  Respondent. 

Defendant, 

ON  APPEAL  FROM  A  COURT  OF  PETTY  SESSIONS 

OF  VICTORIA. 

Customs  Act  {No.  6  o/*1901),  sec8.  4,  245,  248,  251 — Customs  Prosecution — Pro-     H.  C.  of  A. 
cedure  ill  Court  of  Summary  Jurisdiction— Institution  of  prosecution  in  name  1904. 

o/**  Collector ''--Justices  Act  1890  {Victoria)  {No.  1105),  sees.  IS,  19.  ^ — , — 

A  customs  prosecution  for  a  pecuniary  penalty  not  exceeding  £500  must  be  ■''^  ^-lbourne, 
instituted  in  the  name  of  the  collector  for  the  State.  ^^^''  *»  '^»  ^' 

In  a  customs  prosecution  in  a  Court  of  Petty  Sessions  in  Victoria  the  infor- 
mation may  be  laid  by  a  duly  authorized  agent  of  the  Collector  for  Victoria,  but      Barton  arid  * 
must  state  that  the  information  is  in  the  name  and  on  behalf  of  such  Collector.  ' 

Appeal,  by  way  of  order  nisi  to  review,  from  a  decision  of  a 
Court  of  Petty  Sessions. 
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H.  C.  OP  A.       At  the  Court  of  Petty  Sessions  at  Melbourne  on  7th  October, 

1904,  an  information  was  heard  which  was  as  follows : 
Christie         "  The  information  of  John  Mitchell  Christie  of  the  Customs 
Pbrhbwan    ^^^s®'  Melbourne,  in  the  State  of  Victoria,  who  saith  that  the 
Wright  A    said  Permewan,  Wright  &  Co.  Ltd.,  being  the  owner  of  a  certain 

carriage  licensed  for  the  carriage  of  goods  subject  to  the  control 

of  the  Customs,  did  on  or  about  the  17  th  day  of  October^  1902,  at 
Melbourne,  in  the  said  bailiwick  and  State,  move  certain  goods, 
to  wit  a  case  or  package  containing  dutiable  goods  marked 
.  .  .  imported  into  the  Commonwealth  by  Harrison  Brothers 
&  Kettle  of  Wangaratta,  general  merchants,  ex  the  ship  'Narung* 
(the  said  goods  then  being  subject  to  the  control  of  the  Customs) 
without  authority,  and  not  in  accordance  with  the  Customs  Act 
1901,  contrary  to  the  said  Act,  and  that  the  said  defendant  did 
so  move  the  said  goods  in  manner  aforesaid  with  intent  to  defraud 
the  revenue  contrary  to  the  said  Act. 

(Signed)  J.  M.  Christie.'* 

On  the  hearing  Christie,  the  informant,  gave  evidence  that  he 
was  a  detective  inspector  employed  in  His  Majesty's  Customs, 
that  it  was  his  duty  amongst  other  things  to  detect  offenders 
against  the  Customs  Act  and  to  lay  informations  and  conduct 
prosecutions.  He  also  produced  authorities  in  writing  signed 
respectively  by  the  Controller-General  of  Customs  and  by  the 
Collector  of  Customs  for  the  State  of  Victoria,  purporting  to 
appoint  him  to  be  Collector  for  this  purpose  and  to  authorize 
him  to  prosecute  in  respect  of  offences  against  the  Customs  Act. 
Objection  was  taken  on  behalf  of  the  defendant  that  the  Court 
had  no  jurisdiction  to  hear  the  informiation  on  the  ground  (inter 
alia)  that  proceedings  could  be  instituted  in  Petty  Sessions  for 
offences  against  the  Ciostoms  Act  only  in  the  name  of  the  Collector^ 

Other  evidence  having  been  heard,  the  magistrate  who  con- 
stituted the  Court  dismissed  the  information  on  the  merits  with 
costs,  stating  that  he  did  not  think  the  Crown  had  established  its 
case. 

On  the  application  of  the  informant,  Orifith,  C.J.,  granted  an 
order  nisi  returnable  before  the  Full  Court  to  review  the  decision 
on  the  grounds  : — 


Co.  Ltd, 
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1.  That  the  offence  charged  against  the  defendant  was  proved   ^-  ^-  ^^  ^ 
by  uncontroverted  evidence ;  ^_^ 

2.  That   the   evidence   given   by   one  Charles   Heath   on  his     Christib 

examination  in  chief  was  wrongly  admitted.  Permewan 

Wright  & 

Starke^  for  the  informant,  appellant,  moved  the  order  absolute. 

Isaacs,  K.C.,  and  Miller,  for  the  defendant,  respondent,  showed 
cause. 

A  preliminary  question  was  raised  as  to  the  practice  to  be 
followed  on  appeal  to  the  High  Court  by  order  to  review  under 
the  Victorian  Justices  Act. 

Griffith,  C.J. — This  is  an  appeal  under  the  Judiciary  Act, 
and  we  think  the  appellant  should  begin. 

Isaacs  renewed  the  objection  to  the  information  taken  before 
the  magistrate. 

The  only  question  argued  was  whether  the  prosecution  was 
properly  instituted  or  not. 

Starke,  A  number  of  the  penalties  imposed  by  the  Customs 
Act,  including  that  in  question  here,  are  not  for  the  protection  of 
the  revenue,  but  for  the  benefit  of  the  public  and  as  a  punishment 
to  the  offender.  That  being  so  any  member  of  the  public  may 
prosecute.  The  fact  that  a  mode  of  enforcing  the  penalty  is 
prescribed  by  the  Act,  does  not  take  away  the  right  of  a  member 
of  the  public  to  enforce  it.  That  right  is  only  taken  away  if 
the  mode  of  enforcement  is  prescribed  in  the  section  which  imposes 
the  penalty.  See  Archbold's  GriTninal  Pleading,  22nd  ed.,  p. 
Sargood  v.  Veale,  17  V.L.R.,  660.  The  informant  was  the  proper 
officer  to  institute  this  prosecution.  He  is  a  "  collector  "  within 
the  meaning  of  sec.  245  of  the  Customs  Act,  for  by  sec.  4  "collector" 
includes  "any  oflScer  doing  duty  in  the  matter  in  relation  to  which 
the  expression  is  used,"  and  the  matter  in  respect  of  which  the 
expression  is  used  in  sec.  245  is  a  customs  prosecution.  Of  course 
the  word  "doing  duty"  must  mean  lawfully  doing  duty,  that  is 
to  say  the  duty  must  be  allotted  to  the  oflScer  by  a  competent 
authority.     By  sec.  248  of  the  Customs  Act  the  procedure  of 
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H.  C.  OP  A.   courts  of  summary  jurisdiction  is  to  apply  in  customs  prosecu- 
tions.    By  sec.  18  of  the  Justicea  Act  1890  an  information  must 
Christfe     be  signed  by  the  informant,  and  by  sec.  19,  if  it  is  desired  that  a 
Pkrbskwan    warrant  for  the  arrest  of  the  offender  should  issue,  the  informa- 

Wright  &    tion  must  be  sworn  to  by  the  informant.     It  would,  therefore,  be 
Go.  Ltd.  .  .  "^  * 

very  inconvenient  if  it  was  necessary  that  the  Collector  for  the 

State  should  be  the  informant  in  every  customs  prosecution. 

laaacSf  K.C.     Where  the  Act   which  creates  an  offence  also 
indicates  tJie  remedy,  that  is  the  only  remedy.     If  the  Act  only 
indicates  a  remedy,  the  common  law  remedy  is   not   excluded. 
K.  V.  Lovibondy  24  L.T.N.S.,  357 ;  Bradlaugh  v.  Clarke,  8  App. 
Cas.,  354;  Devonport  v.  Tozer,  (1902)  2  Ch.,  182,  at  p.  193.    Sec. 
245  indicates  the  remedy,  and  that  is  the  only  remedy.     Apart 
from  this,  sec.  264  shows  that  a  private  individual  cannot  enforce 
the  penalty.      See  R.  v.  Panton,  expaHe  Schuh,  14  V.L.R,  529  ; 
10   A.L.T.,   115.       Sec.    245   would  seem   to   indicate    that  the 
Collector  for  the  State  is  the  only  person  in  whose  name  prosecu- 
tions can  be  instituted.    Moreover,  they  have  to  be  instituted  "  in 
his  name  "  only,  and  not  necessarily  by  him  in  person.     There  is 
nothing  inconvenient  in  that,  even  under  the  Justices  Act  1890. 
The  information  may  be  by  a  private  individual,  but  it  must  be 
in  the  name  of  the  Collector.     The  word  "  collector,"  in  sec.  245 
of  the  Customs  Act  may  include  "  an  officer  doing  duty  in  the 
matter  in  relation  to  which  the  expression  is  used,"  but  the  words 
"  the  matter  in  relation  to  which  the  expression  is  used  "  mean, 
in  that  case,  the  matter  in  relation  to  wliich  the  prosecution  is 
instituted.     Authority  to  sue  is  not  a  "power"  which  may  be 
delegated  under  sec.  10.     [He  referred  to  In  re  Winterbottoniy  18 
Q.B.D.,  446]. 

[Griffith,  C.J. — Could  not  the  information  be  amended  ^] 

No,  because  the  prosecution  is  not  instituted  in  the  name  of  the 
Collector. 

[O'Connor,  J. — Is  it  not  an  amendment  that  we  have  pow^er  to 
make  under  sec.  251  ?] 

The  information  is  not  rightly  begun,  and  cannot  be  amended 
so  as  to  make  it  properly  begun.  The  only  informant  here  is 
Christie,  and  the  amendment  would  require  a  new  party  to  be 
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substituted.     This  is  not  merely   a   case   of  adding  a  party   to  H.  C.  of  a. 
proceedings  already  begun.      [He  also  referred  to  O'Donnell  v. 

Hitche7i,  27  V.L.R.,  711;  23  A.L.T.,  166;  Irvine  and  Wanliss'a  Christie 

Justices  Act,  p.  245;   Holden   v.  Mcyran,  1  A.L.R.,   117;  i?.  v.  ^^^^^^^^ 

TempUton,  3  V.L.R.  (L.),  305.]  WrightV 


Starke  in  reply.  When  the  Collector  for  the  State  is  designated 
in  the  Act  he  is  called  by  that  name.  If  the  interpretation  given 
hy  the  respondent  is  correct,  the  order  made  is  wrong.  The  proper 
order  to  make  was  to  strike  out  the  case,  because  the  magistrates 
had  no  jurisdiction.  Loft  v.  Wade,  24  V.L.R.,  216 ;  20  A.L.T.,  35 ; 
R.  V.  Charles,  3  W.W.  &  a'B.  (L.),  52. 

[He  also  referred  to  Hughes  y.  Pump  House  Hotel  Co.,  (1902)  2 
K.B.,  485  ;  O'Donnell  v.  Chambers,  26  A.L.T.,  73;  Stait  v.  Colenso, 
23  A.L.T.,  245,] 

Cur.  adv.  vult. 

Griffith,  C.J.  Tliis  is  an  appeal,  by  way  of  order  to  review,  November  9. 
according  to  the  Victorian  practice,  from  a  decision  of  a  magis- 
trate dismissing  an  information  for  an  offence  against  the  Customs 
Act  The  Order  Nisi  was  granted  on  two  grounds  relating  to  the 
merits  of  the  case,  but  before  these  grounds  were  argued  Mr. 
Isaacs,  who  appears  for  the  respondent,  objected  that  the  dis- 
missal must  stand  in  any  case,  because  the  information  before  the 
magistrate  was  not  laid  by  any  person  who  had  authority  to  lay 
it.  That  objection  had  been  taken  before  the  magistrate  who 
disallowed  it,  and  it  is,  of  course,  open  to  the  respondent  to  take 
it  here,  for  he  may  support  the  decision  on  any  grounds.  The 
information  is  laid  by  J.  M.  Christie,  who  describes  himself  as  of 
the  Customs  House,  Melbourne.  At  the  hearing  he  produced 
documents  signed  respectively  b}'  the  Minister  of  Customs,  and 
by  the  Collector  of  Customs,  purporting  to  authorize  him  to  lay 
informations  in  inferior  Courts  of  Victoria.  It  is  contended  for  him 
that  that  was  sufficient  authority  to  him  to  lay  this  information. 

Whether  he  was  authorized  or  not  depends  on  sec.  245  of  the 
Custonns  Act,  which  provides  that  "  Customs  prosecutions  may  be 
instituted  in  the  name  of  the  Minister  by  action  information  or 
other  appropriate  proceeding — (a)  In  the  High  Court  of  Australia; 
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H.  C.  OF  A.  or  (b)  In  the  Supreme  Court  of  any  State  ;  and  when  the  prosecu- 
tion  is  for  a  pecuniary  penalty  not  exceeding  Five  hundred  pounds 

Christie     ^^  ^^e  excess  is  abandoned  the  Customs  prosecution  may  be  insti- 
P      'wan    ^^^^  ^^  ^'^®  name  of  the    Collector   in  (c)  Any  County  Courti 

Wright  &    District  Court,  Local  Court,  or  Court  of  summary  jurisdiction." 

J *         The  question  is  whether  the  informant  is  "  the  collector  "  within 

the  meaning  of  that  section.  The  section  occurs  in  Part  XIV. 
of  the  Act,  which  is  headed  "  Customs  Prosecutions,"  and  deals 
entirely  with  customs  prosecutions.  The  object  of  the  section  is 
to  define  the  person  in  whose  name  customs  prosecutions  are  to 
be  instituted.  To  support  the  right  of  the  present  informant  to 
prosecute,  reference  was  made  to  the  interpretation  clause,  sec.  4, 
by  which  it  is  provided  that,  except  where  otherwise  clearly 
intended,  "  *  Collector '  includes  the  Comptroller  and  anj^  Collector 
of  Customs  for  the  State  and  any  principal  officer  of  customs 
doing  duty  at  the  time  and  place  and  any  officer  doing  duty  in  the 
matter  in  relation  to  which  the  expression  is  used."  The  words 
"  in  relation  to  which  the  expression  is  used,"  obviously  qualify 
the  words  "  time  and  place,"  as  well  as  the  words  "  the  matter." 
The  contention  was  put  as  high  as  this,  that  the  officer  of  customs 
who  may  institute  a  prosecution  is  any  officer  of  customs  doing 
duty  in  the  matter  of  the  prosecution.  If  we  read  into  sec.  245, 
the  words  which,  it  is  said,  may  be  substituted  for  the  words  "  in 
the  name  of  the  Collector,"  the  section  would  run,  "  in  the  name 
of  the  officer  doing  duty  in  the  prosecution,"  i.e.,  in  the  name  of 
the  person  who  is  laying  the  information.  That  is,  in  effect, 
that  anj'  officer  of  customs  may  lay  an  information,  provided  he  is 
authorized  to  do  so  in  the  course  of  his  duty.  Now,  the  object  of 
the  section  being  to  define  who  is  to  be  the  prosecutor,  if  it  was 
intended  that  any  officer  may  prosecute,  what  would  have  been 
easier  than  to  say  so  ?  It  seems  very  improbable  that  the  legisla- 
ture could  have  intended  that  the  word  "  Collector  "  should  mean 
"  any  officer."  On  reference  to  the  Statute,  it  will  be  seen  that 
the  word  "  Collector  "  is  used  throughout  it  in  connection  with 
acts  to  be  done  in  relation  to  the  administration  of  the  law, 
which  cannot  be  performed  in  person  by  the  Collector  for  the 
State,  and  which  must,  therefore,  be  performed  by  deputy.  The 
extent  of  the  deputation  may  vary  in  different  cases.     Such  acts 
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may  be  done  by  the  officer  doing  duty  in  the  particular  matter.   H.  C.  of  a. 
Practical  illustrations  of  this  are  found  in  various  sections.    Thus, 
by  sec.  37,  "  Entries  shall  be  made  by  the  delivery  of  the  entry     Chbistib 
by  the  owner  to  the  Collector."      The  interpretation  clause  is  p^uJ^j^^^j, 
obviously  intended  to  enable  the  word  "  Collector  "  in  that  section    Wright  k 

to  be  interpreted  as  "  the  officer  to  whom  is  assigned  the  duty  of 

receiving  entries."  Similarly  as  to  sec.  38,  "  Any  person  making 
an  entry  shall  if  required  by  the  Collector  answer  questions,"  &c, 
and  sec.  39,  "  Entries  shall  be  passed  by  the  Collector  signing  the 
entry."  There  are  scores  of  such  instances  of  the  use  of  the  word 
"  Collector,"  and,  I  think,  in  all  of  them  relating  to  matters  of 
the  administration,  the  word  is  used  as  meaning  the  Collector  or 
his  deputy.  But  Part  XIV.  of  the  Act  does  not  relate  to  the 
administration  of  the  Act,  but  to  proceedings  in  Courts  of  law. 
It  declares  the  mode  and  form  in  which  those  proceedings  are  to 
instituted.  As  to  one  provision  in  that  Part,  viz.,  sec.  260,  which 
provides  that  "  The  gaoler  of  any  gaol  to  which  any  person  has 
been  committed  for  non-payment  of  any  penalty  shall  di.scharge 
such  person  .  .  .  (ii.)  on  a  certificate  by  the  Collector  that 
the  penalty  has  been  paid  or  realized,"  it  is  very  hard  to  supprjse 
that  that  means  that  any  officer  of  customs  may  sign  a  certificate 
and  procure  the  release  from  prison  of  a  person  who  is  there  for 
what  may  be  a  felony.  Sec.  214  provides  that "  Whenever  informa- 
tion in  writing  has  been  given  on  oath  to  the  Ojllector  that  goods 
have  been  unlawfully  imported  undervalued  or  entered  or  illegally 

dealt  with the  owner  shall  imme<liately  upon  being 

required  so  to  do  by  the  Collector  produce  and  hand  over  to  him 
all  books  and  documents  relating  to  the  goo<ls/'  &c.  It  may  be 
doubtful  whether  "  Collector  "  there  extends  beyond  the  Collect/ir 
for  the  State.  In  sec.  245  it  is  clear  that  the  interpretation 
of  "  Collector,"  as  the  Collector  for  the  State,  or  his  deputy,  is 
applicable,  and  gives  a  sensible  meaning  to  the  section,  whereaii, 
if  the  interpretation  clause  is  applied  literally,  it  rnaken  the 
section  insensible.  The  object  being  to  say  in  wh^^ne  name  a 
prosecntion  is  to  be  instituted,  the  section,  on  the  sug^ent^J 
interpretati<Mi,  would  proceed  to  say  *"  in  the  name  of  *  the  iM^moti 
who  institutes  it."  We  i^hould  not,  nnlem  com[>elled,  coriittnie 
the  Act  as  merely  eimet'wg  futilities.      We  think,  therefore,  that 
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H.  C.  OP  A.     he  application  of  the  interpretation  clause  is  excluded  by  the 

context,  and  that  the   intention  of  sec.  245  is  that  the  word 

Cheistie     "  Collector "   should   mean   the   Collector   for   the   State.     The 

p^    ^'  principal   objection  urged   against  that   construction    was  that 

Wright  &    the  Collector  of  Customs  for  Victoria  could  not  take  advantage 

J of  the  section,  so  far  as  it  authorizes  prosecutions  in  Courts  of 

summary  jurisdiction  to  be  instituted  in  his  name,  because,  by 
sec.  8  of  the  Victorian  Justices  Act  1890,  informations  are  re- 
quired to  be  signed  by  the  informant  personally.  It  is  to  be 
observed  that  sec.  245  only  requires  prosecutions  to  be  instituted 
in  tlie  name  of  the  Collector.  It  does  not  require  any  particular 
person  to  lay  the  information  personally  any  more  than  it 
requires  the  Minister  to  go  into  Court  to  institute  the  prosecu- 
tion. There  is  nothing  in  the  Customs  Act  to  say  that  the 
power  conferred  on  the  Collector  cannot  be  exercised  by  some 
other  person  for  and  on  behalf  of  the  Collector.  It  is  a  general 
rule  of  law  that  what  a  person  may  do  himself,  he  may  do  by 
an  agent.  In  In  re  Wldteley  Partners,  Ltd.,  32  Ch.  D.,  337, 
which  was  the  case  of  a  memorandum  of  association,  signed  by 
one  person  in  the  name  of  another,  without  a  power  of  attorney, 
Bowen,  L.J.,  at  p.  340,  says : — "  In  every  case  when  an  Act 
requires  a  signature  it  is  a  pure  question  of  construction  on  the 
terms  of  the  particular  Act  whether  its  words  are  satisfied  by 
signature  by  an  agent.  In  some  cases  on  some  Acts  the  Courts 
have  come  to  the  conclusion  that  personal  signature  was  required. 
In  other  cases  on  other  Acts  they  have  held  that  signature  by  an 
agent  was  sufficient.  The  law  on  the  subject  is  thus  summed  up 
by  Blackhum,  J.,  in  Reg.  v.  Justices  of  Kent,  L.R.,  8  Q.B.,  305, 307  : 
'  No  doubt  at  common  law,  where  a  person  authorizes  another  to 
sign  for  him,  the  signature  of  the  person  so  signing  is  the  signa- 
ture of  the  person  authorizing  it;  nevertheless  there  may  be  cases 
in  which  a  Statute  may  require  personal  signature.'  Quain,  J., 
then  says,  *  We  ought  not  to  restrict  the  common  law  rule, 
qui  facit  per  alium  facit  -per  se,  unless  the  Statute  makes 
a  personal  signature  indispensable.'  Archibald,  J.,  says,  'I 
think  this  case  comes  within  the  common  law  rule,  qui  facit 
per  alium  facit  per  se,  and  there  is  nothing  in  the  Statute  to 
qualify  the  operation  of  that  maxim.     It  is  easy  to  understand 
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that  there  may  be  cases  in  which  a  different  construction  must  be  H-  C-  of  A. 


1904 

put  on  particular  Statutes/  "  ^ ^ 

Applying  the  rule  so  laid  down  by  that  very  great  authority,     Christie 
sec.  248   provides  that  "Subject  to  the   provisions  of  this  Act  p^j^mewan 
the   provisions    of   the   law    relating  to   summary    proceedings    Wright* 

before  justices  in  force  in  the  State  where  the  proceedings  are       

instituted  shall  apply  to  all  Customs  prosecutions  before  a  Court 
of  Summary  Jurisdiction  in  such  State."  If  the  provisions  of 
sec.  18  of  the  Victorian  Justices  Act  1890  were  to  be  interpreted 
literally,  those  proceedings  would  be  impossible,  except  by  the 
Collector  himself  laying  the  information.  To  that  extent,  then, 
the  provisions  of  the  State  Act  must  be  qualified  by  those  of  this 
Act,  and  the  result  is  to  leave  the  law  of  Victoria,  as  to  the  laying 
of  informations,  the  same  as  in  most  of  the  other  parts  of  the 
British  Empire,  viz.,  that  some  other  person  may  lay  it  for  and 
on  behalf  of  the  informant.  For  the  purposes  of  the  Customs 
Act  the  informant  will  be  the  Collector  for  Victoria,  and  any 
diflBculty  in  applying  the  ordinary  rules  may  be  avoided  by  the 
person  who  acts  for  the  Collector  stating  that  the  information  is 
laid  by  him  in  the  name  and  on  behalf  of  the  Collector.  In  the 
present  case  the  information  was  not  laid  in  this  way.  There 
appears  to  be  an  idea  in  the  department  that  its  detective  officer 
may  be  a  general  prosecutor  for  it.  We  think  that  is  not  the 
meaning  of  the  Statute,  and  that  this  prosecution  was  not 
properly  instituted.  The  form  in  which  the  authority  must  be 
given  by  the  Collector  to  his  deputy  is  a  matter  with  which  we 
are  not  concerned. 

Mr.  Starke  suggested  that  this  was  a  matter  for  amendment. 
It  IS  not  necessary  to  consider  whether  the  amendment  is  one 
that  could  be  made,  for,  having  regard  to  the  whole  case,  and  the 
nature  of  the  prosecution,  we  do  not  think  it  is  a  case  in  which 
any  amendment  ought  to  be  allowed. 

Another  contention  put  forward  by  Mr.  Starke  was  that  any 
person  could  lay  an  information  for  an  offence  under  this  Act, 
on  the  ground  that  the  penalty  is  imposed  for  the  benefit  of  the 
general  public.  So  to  hold  would  be  to  interpret  the  Act  in  a 
way  inconsistent  with  the  whole  history  of  Customs  legislation 
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H.  C.  OP  A.  in  England  and  in  the  Colonies,  and  it  would  have  the  effect  of 
rendering  the  whole  of  sec.  245  nugatory. 


Chkistib 

Permewan, 

Wrioht  & 

Co.  Ltd. 


For  these  reasons  the  order  will  be  discharged  with  costs. 

Appeal  dismissed  with  costs. 

Solicitor,  for  appellant.  Powers^  Commonwealth  Crown  Solicitor. 
Solicitor,  for  respondent,  Croker,  Melbourne. 
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THE  LOCAL  BOARD  OF  HEALTH  OF  THE  ^     . 

y  Appellants; 

CITY  OF  PERTH / 

Defendants, 


AND 


WESLEY  MALEY 
Plaintiff, 


Respondent. 


ON  appeal  from  the  supreme  court  of 

western  AUSTRALIA. 

H.  C.  OF  A.    Health  Act  1898  [No,  24)  ( Western  Australia),  sec.  \6S— Local  Board— Cottsiruct ion 
1 904.  of  sewer — Trespass —  *  *  Necessary. " 

' — • — '  By  aec.  158  of  the  Health  Act  1898  (No.  24)  (Western  Australia),  a  Local 

Perth,        Board,  %n  case  it  is  necessary  for  the  proper  draiiuige  of  any  land  that  drains 

Oct.  11,  IJ.     Qp  sewers  should  be  made  through  private  premises,  is  empowered  to  make  an 

order  on  the  owner  requiring  him  to  permit  the  construction  of  such  drains  or 

Griffith,  C.J.,     gewers,  and,  after  one  month  from  the  making  of  the  order,  to  form  such  drains  or 
Barton  and  *  '  o  » 

O'Connor,  JJ.    sewers  as  may,  in  the  opinion  of  the  Local  Boards  he  necessary  for  the  proper 
drainage  of  the  land  (a).       The    defendants,  the  Local  Board  of  Health  of  the 

(a)  **  158.  In  case  it  is  necessary  for  the  proper  drainage  of  any  land,  street,  lane, 
right-of-way,  yard,  passage,  private  premises,  or  other  place,  that  draina  or 
sewers  should  be  made  through  or  under  any  one  or  more  private  premiaeB, 
whether  occupied  or  not,  it  shall  be  lawful  for  the  Local  Board  to  make  an  order 
on  the  owner  or  owners  of  such  premises  requiring  such  owner  or  owners  to  permit 
the  formation  of  such  drains  or  sewers  through  or  under  such  premises,  and  after 
the  expiration  of  one  month  from  the  making  of  such  order  the  Local  Board  may 
form  or  make  through  or  under  such  premises  such  drains  or  sewers  as  may  in  the 
opinion  of  the  said  Local  Board  be  necessary  for  the  proper  drainage  of  any  such 
land,  street,  lane,  right-of-way,  yard,  passage,  private  premises,  or  other  place  aa 
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City  of  Perth,  for  the  parpose  of  draining  certain  premises  known  as  Town  Lot  49,    H.  C.  of  A. 

after  having  served  the  necessary  order,  entered  upon  the  land  of  the  plaintiff,  1904. 

adjoining  Lot  49,  and  constructed  thereon  a  sewer.  ^    '  " "' 

Local  Boakd 
Held,  that  the  discretion  to  determine  that  works  were  necessary  was,  by    of  Hkaltii 

the  Act,  vested  in  the  Local  Board,  and  that,  in  the  absence  of  nuda  Jidee,  their 

decision  as  to  the  necessity  of  the  undertaking  could  not  be  questioned  by  the       Malet. 

Court.  

Dictum  of  Malins,  V.C,   in  Vernon  v.  VeMry  of  St.  James,  49  L.J.,  Ch., 
p.  130,  approved. 

Judgment  of  the  Supreme  Court  reversed. 


This  was  an  action  in  which  the  plaintiff,  the  registered  pro- 
prietor of  an  allotment  of  land  in  the  city  of  Perth,  known  as 
Perth  Town  Lot  50,  sued  the  defendants  for  trespass  to  plaintiff's 
land  for  the  purpose  of  laying  a  sewer  thereon  and  constructing 
other  works  in  and  upon  the  said  premises.  The  claim  was  for 
£1000  damages,  for  an  injunction  restraining  the  defendant  from 
a  repetition  of  the  acts  complained  of,  and  from  a  continuation  of 

aforesaid  :    Provided  that  such  drains  or  sewers  shall  be  made  and  maintained  in 
good  order  so  as  not  to  be  a  nuisance  or  injurious  to  health. 

**  Where  the  Local  Board  have,  under  the  powers  conferred  by  this  section, 
formed  or  made  any  drain  or  sewer  through  or  under  private  premises,  there  shall 
be  paid  by  the  said  Local  Hoard  to  the  owner  or  owners  of  such  premises  such 
equitable  compensation  as  is  agreed  upon  between  such  owner  or  owners  and  the 
said  Local  Board,  or  as  in  case  of  dispute  may  be  awarded  on  appeal  by  either 
side  to  the  Police,  Resident,  or  Government  Resident  Magistrate  of  the  district 
wherein  such  premises  are  situate,  and  the  proceedings  shall  be  conducted  as  if 
^hcre  had  been  a  submission  to  him  as  defined  by  the  Arbitration  Act  1S95. 

**The  amount  of  compensation  so  paid  and  all  costs  and  expenses  incurred  by 
the  said  Local  Board,  together  with  the  cost  of  forming  or  making  any  drain  or 
sewer  under  the  provisions  of  this  section,  shall  in  the  case  of  the  drainage  of  any 
land,  yard,  passage,  or  other  premises  be  repaid  to  the  said  Local  Board  by  the 
owner  of  the  land,  yard,  passage,  or  other  premises  for  the  drainage  of  which 
such  drain  or  sewer  has  been  formed  or  made,  or  if  there  be  more  than  one  owner 
then  such  compensation  and  expenses  shall  be  repaid  to  the  said  Board  by  such 
owners  in  such  proportions  as  may  be  fixed  by  the  said  Local  Board  ;  and  in  the 
case  of  the  drainage  of  any  street,  lane,  or  right-of-way,  such  compensation  and 
expenses  shall  be  repaid  to  the  said  Local  Board,  in  such  proportion  as  may  be 
fixed  by  the  said   Local  Board,  by  the  owner  or  owners  of  the  land  or  premises 
fronting,  adjoining,  or  abutting  on  such  street,  lane,  or  right-of-way  ;  and  such 
compensation  and  expenses  shall  be  recoverable  by  the  said  Local  Board  from  such 
owners  in  the  manner  hereinafter  mentioned." 
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H.  C.  OF  A.  the  trespass,  and  for  an  order  directing  the  removal  of  the  sewer 

and  pipes  and  a  re-instatement  of  the  plaintiff's  premises. 
Local  Board  ^^^  defendants  in  their  statement  of  defence  denied  the 
OF  Health  trespass  complained  of,  and  stated  that  on  20th  January,  1903,  in 
exercise  of  the  powers  conferred  on  them  by  sec.  158  of  the  Public 
Health  Act  1898,  they  made  an  order  on  the  plaintiff  requiring 
him  to  permit  the  formation  of  a  certain  sewer  through  his  land 
for  the  purpose  of  draining  an  adjoining  allotment  known  as 
Town  Lot  49;  that  on  6th  May  pursuant  to  the  said  order 
and  in  further  exercise  of  their  powers  the  defendants  by  their 
servants  and  workmen  entered  upon  the  plaintiff's  land  and  con- 
structed thereon  the  sewer  mentioned  in  the  order,  and  that  they 
have  always  been  ready  and  willing  to  pay  to  the  plaintiff  equit- 
able compensation  in  respect  of  the  premises  to  be  assessed  in 
the  manner  provided  in  sec.  158  of  the  Public  Health  Act  1898. 

The  defendants  further  paid  into  Court  the  sum  of  £10  with  a 
denial  of  their  liability. 

The  plaintiff  in  his  replication  also  complained  of  other  acts  of 
the  defendants  which  were  in  excess  of  the  order  referred  to  in 
the  defence,  and  were  committed  in  other  parts  of  the  plaintiff's 
land,  and  on  other  occasions  and  for  other  purposes  than  those 
referred  to  in  the  defence,  viz : — Connecting  a  drain  made  for  the 
purpose  of  draining  Perth  Town  Lot  51  with  the  drain  made  by 
the  defendants  on  the  plaintiff's  land. 

The  case  was  first  tried  before  His  Honor  Mr.  Commissioner 
Roe,  who  found,  as  a  fact,  on  the  evidence,  that  the  drain 
followed  the  natural  fall  of  the  land  and  natural  flow  of  water, 
and  took  the  proper  course,  and  gave  judgment  for  the  defen- 
dants. This  judgment  was  reversed  on  appeal  to  the  Supreme 
Court  of  Western  Australia,  and  it  was  from  the  decision  of  that 
Court  that  the  present  appeal  was  made. 


Northmore  (with  him  Robinson),  for  the  appellants.  The 
Supreme  Court  held  that  the  words  "in  case  it  is  necessary,"  in 
.sec.  158  of  the  Public  Health  Act  of  1898,  were  equivalent  to  "  in 
case  it  is  unavoidable."  That  is  not  the  natural  meaning:  of  the 
words.      The  section  should  be  read  "  in  case  the  Board  thinks  it 
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necessary,"  and  if  the  Board's  discretion  be  exercised  bcnid  fide   H-  C-  <*'  '^• 
the  Court  will  not  interfere.  ^®^* 

[Griffith,  C.J.— There  are,  generally,  at  least  two  possible  local  Board 
courses  open,  and,  therefore,  as  neither  is  unavoidable,  neither   ^Jp  p^R^^ 
would  be  necessarJ^]  •     ^\ 

Whether  the  Board  was  right  or  wrong,  the  Full  Court  placed        

a  wrong  construction  on  the  section.     The  Local  Board  must  be 
the  judges  of  the  necessity. 

[Griffith,  C.J. — Does  not  "  necessary  "  mean  highly  expedient 
under  the  circumstances  ?] 

Yes ;  and  the  Board  is  to  be  the  judge  of  the  expediency. 

[Griffith,  C.J. — Is  not  the  Court  slow  to  scrutinize  the  decision 
of  a  local  body  invested  with  such  statutory  powers  as  these  ?] 

The  Board  is  the  body  to  determine,  and  the  Court  will  not 
interfere,  witliout  evidence  to  show  that  the  decision  was  not  bond 
fide,  Lewis  v.  Weston-Super-Mare  Local  Board,  40  Ch.  D.,  p.  55 ; 
pei*  Stirling,  L.J.,  at  pp.  61  and  62.  There  is  no  difference  in 
meaning  for  the  purposes  of  this  case  between  "  if  it  is  necessary  " 
and  "  if  it  appears  necessary."  Stroud  v.  Wandsworth  District 
Board,  (1894)  1  Q.B.,  64;  and  on  appeal,  (1894)  2  Q.B.,  1,  2^er 
Kay,  L.J.,  at  p.  8.  In  considering  who  is  to  determine  the  ques- 
tion of  necessity,  regard  must  be  had  to  the  object  and  purpose  of 
the  section.  If  two  courses  were  open  neither  would  be  necessary 
in  the  sense  of  being  unavoidable. 

It  is  not  a  rule  of  construction  that  different  meanings  must 
necessarily  be  given  to  different  expressions  used  in  a  Statute. 
Where  different  words  are  used,  the  meaning  is  often  the  same ; 
Lawless  v.  Sullivan,  6  App.  Cas.,  373,  at  pp.  382  and  383  ;  Hadley 
V.  Perks,  L.R.,  1  Q.B.,  444,  at  p.  457. 

There  are  many  instances  in  this  Act  which  show  that  it  is  for 
the  Local  Board  to  decide  the  question  of  necessity.  See  sees.  23, 
26,  39,  121, 141, 153,  157,  159,  166,  202,  215. 

Sec.  141  deals  with  the  powers  of  the  Local  Board  where  infor- 
mation has  been  received  of  the  existence  of  a  nuisance.  Here 
the  Board  is  made  judge  of  the  necessity.  In  the  English  Act 
which  deals  with  the  same  subject  is  to  be  found  a  very  similar 
section  to  the  effect  that  when  an  order  has  been  made  and  not 
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H.  C.  OF  A.  complied  with  an  application  inay  be  made  to  justices,  who  may 

^ \  order  the  carrying  out  of  such  works  as  may  be  necessary. 

Local  Board      Under  that  section  it  was  held  that "  necessary  "  meant  "  neces- 

%^ERTH^  sary  in  the  opinion  of  the  justices";  Ex  parte  Saunders,   11 

,,  V.  Q.B.D.,  191. 

Maley. 


Ewing  (with  him  Marks),  tor  the  respondent.  The  Court  will 
not  place  a  forced  construction  on  a  section  by  adding  words  to  it 
In  sections  of  the  Act  relating  to  private  rights  the  phrase  "neces- 
sary "  is  used  alone,  and  not "  appears  necessary."  In  such  sections, 
therefore,  no  discretion  is  given  to  the  Board.  Sec.  155  places 
the  discretion  in  the  Board ;  but  there  the  property  in  the  land 
affected  is  already  public.  Sec.  157  only  gives  power  to  the 
Board  where  "  it  is  necessary  for  the  formation,  continuance  or 
completion  of  any  right  of  way  or  passage."  There  private 
property  is  affected. 

[Griffith,  C.J. — In  the  rigid  sense  is  it  ever  necessary  to  form, 
complete,  or  continue  a  right  of  way  through  private  premises 
from  one  street  to  another  ?] 

If  a  piece  of  land  can  be  reasonably  drained  into  a  watercourse 
without  interfering  with  private  property  it  should  be  done. 

[Griffith,  C.J. — That  could  not  be  done  in  this  case  without 
draining  into  a  higher  level.] 

[Barton,  J. — So,  whenever  it  is  avoidable,  must  you  refrain 
from  taking  a  drain  across  property,  even  though  it  necessitates 
going  up  hill  ?] 

Whenever  it  is  reasonably  avoidable ;  Fenwick  v.  East  Loi^don 
Railway  Co.,  44  L.J.  (Ch.),  602,  at  p.  604  ;  L.R.  20  Eq.,  544.  In 
all  cases  in  which  the  word  "  necessary  "  is  used  in  giving  power 
to  the  Board  to  perform  works  on  private  property,  the  Court 
should  place  a  restricted  construction  on  it.  Ex  parte  Sav/nders 
(supra)  proceeded  on  the  construction  of  a  section  which 
empowered  the  Local  Board  to  perform  certain  works  if  the 
Board  were  "  satisfied  of  the  existence  of  a  nuisance." 

[Griffith,  C.J. — That  case  was  decided  on  the  meaning  of  the 
words  "  necessary  for  the  purpose."  There  the  justices  had  to 
decide  on  the  question  of  necessity.     In  Hargreaves  v.  Taylor,  3 
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B.  &  S.,  613,  it  was  held  the  Board  had  to  determine  the  question   H.  C.  of  a. 
what  was  necessary.]  v_^ 

In  all  the  other  cases  cited  on  behalf  of  the  appellant  a  discre-  Local  Board 
tion  was  given  to  an  individual.   In  The  Queen  v.  Wycombe  Rail-  ^^^  Peiit™ 
way  Co.,  36   L.J.  (Q.B.),  121,  "  necessary  "  was  given  the  more          v- 
restricted  meaning.  

[Griffith,  C.J. — Does  that  apply  to  a  public  body  ?] 

O'Connor,  J. — That  was  a  case  of  obstruction  to  a  highway.] 

The  cases  where  the  Court  confines  the  construction  most 
closely  are  cases  where  the  powers  given  are  apt  to  interfere  with 
the  rights  of  property. 

[O'Connor,  J. — A  distinction  must  also  be  drawn  between  cases 
where  powers  are  given  to  private  owners  over  the  property  of 
others,  and  where  powers  are  given  to  public  bodies ;  VerTwn  v. 
Vestry  of  St.  James,  49  L.J.  (Ch.),  130.] 

Griffith,  C.J. — There  the  Vestry  proposed  to  create  a  public 
nuisance,  and  not  to  do  what  was  necessary.  General  words  do 
not  authorize  breaches  of  the  criminal  law.] 

"  Necessary "  cannot  be  read  as  extending  to  whatever  the 
local  authority  thinks  necessary ;  Ex  parte  Whitchurch,  50  L.J. 
(M.C.),  41. 

If  the  Board  have  the  discretion  to  enter,  they  also  have  a  dis- 
cretion as  to  the  method.  But  they  have  not  the  former ;  Morris 
V.  Tottenham  &c.  Railway  Co.,  (1892)  2  Ch.,  47  ;  61  L.J.  (Ch.),  215, 
at  p.  217.  The  question  of  expense  is  unimportant.  The  only 
que.stion  is  one  of  practicability ;  City  and  South  London  Railway 
Co.  V.  London  County  Council,  60  L.J.  (M.C.),  149. 

[Griffith,  C.J. — The  question  here  is,  is  it  necessary  to  run  a 
drain  through  the  plaintiff's  land.] 

The  onus  is  upon  the  Board  of  Health  to  show  it  was  necessary 
for  that  purpose  to  enter  the  plaintiff's  land.  Even  when  there 
is  a  discretion  in  the  Board  the  Court  will  exercise  control ; 
Simpson  v.  South  Staffordshire  Waterworks  Co.,  34  L.J.  (Ch.)» 
380,  at  p.  388 ;  4  De  G.  J.  &  S.,  p.  379  ;  Stockton  and  Darlington 
Railway  Co.  v.  Brown,  9  H.L.C.,  246.  If  the  Board  has  an 
absolute  discretion  why  is  the  word  "  necessary  "  used  at  all  ? 

[O'Connor,  J. — It  must  be  exercised  bond  fide,  and  the  Board 
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H.  C.  OF  A.  must  not  go  outside  what  is  necessary.   Has  the  Local  Board  care 

'^      of  the  construction  of  the  main  sewers  ?] 

Local  Board      They  have  control  of  what  sewers  there  are. 
OF  Health 
OF  Perth 

V-  Northrriore  in  reply. 

Ma  LEY.  *  "^ 


Griffith,  C.J.  The  question  raised  on  this  appeal  is  as  to  the 
construction  of  sec.  158  of  the  Western  Australian  Health  Act  of 
1898,  which  provides  that  in  cases  where  it  is  necessary  for  the 
proper  drainage  of  any  land,  including  private  premises,  that  drains 
or  sewers  should  be  made  through  or  under  any  one  or  more 
private  premises,  it  shall  be  lawful  for  the  Local  Board  of  Health 
to  make  an  order  on  the  owner  or  owners  of  such  private  premises 
requiring  them  to  permit  the  formation  of  such  drain  through  or 
under  such  premises.  And,  further,  that  at  the  expiration  of  one 
month  after  such  notice,  the  Local  Board  may  form  or  make 
through  or  under  such  premises,  such  drains  as  may,  in  the 
opinion  of  the  Local  Board,  be  necessary.  The  defendants  in  the 
action,  who  are  now  the  appellants,  are  the  Local  Board  of  the 
City  of  Pei-th ;  the  respondent  is  the  owner  of  certain  private 
premises  within  the  jurisdiction  of  the  appellant  Board,  and  it 
appears  that  the  appellants,  acting  as  the  Local  Board,  conceived 
it  necessary  for  the  proper  dramage  of  a  piece  of  land  described 
as  Perth  Town  Lot  49,  Malcolm  Street,  and  adjoining  the  re- 
spondent's premises,  that  a  drain  should  be  made  through  them. 
The  appellants  accordingly  made  an  order  on  the  respondent  to 
permit  the  formation  of  the  drain  through  his  premises  for  the 
purpose  of  draining  Lot  49,  Malcolm  Street,  and,  after  the 
expiration  of  a  month,  they  proceeded  to  enter  the  respondent's 
land  for  the  purpose  of  constructing  such  drains  as  they  thought 
it  proper  should  be  made  for  that  purpose.  The  respondent  there- 
upon brought  this  action,  claiming  an  injunction  and  damages. 
The  case  was  tried  before  Mr.  Commissioner  Roe,  who  found 
certain  facts.  In  the  course  of  his  judgment,  he  said  :  "  The 
evidence  adduced  by  the  defendant  Board,  without  going  into  it 
in  detail,  proved,  I  think,  beyond  all  doubt  that  the  present 
drain,  by  following  the  natural  fall  of  the  land  and  natural  flow, 
took  the   proper  course."      The  counsel  for  the  respondent  has 
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contended  that,  in  order  to  justify  the  action  of  the  Local  Board   H.  C.  of  a. 

.  1904 

in  entering  upon  private   land,  it  must  be  shown  that  it  was 
necessary  to  do  so,  in  the  sense  that  it  wjis  not  passible  to  drain  local  Board 
the  land  in  question  except  by   going  through    the   particular   "Jy^^RT™ 
private  premises.     For  the  Board  it  is  contended  that  that  is  not  ''• 

Ju  AIjKz  • 

the  meaning  to  be  assigned  to  the  word  "  necessary  "  in  a  statute        

of  this  kind ;  but  that,  although  the  word  may  have  such  a 
meaning  attributed  to  it  in  some  statutes,  in  a  statute  of  this 
sort,  dealing  with  the  powers  of  public  bodies,  conferred  and 
intended  to  be  used  for  the  benefit  of  the  community,  the  in- 
tention is  to  leave  it  to  the  local  body  to  determine  what,  in  the 
band  fide  exercise  of  their  judgment,  is  sufficient  evidence  of  the 
necessity  for  any  given  work.  The  judgment  of  the  learned 
Commissioner  was  appealed  against  to  the  Full  Court,  and  they 
reversed  his  decision  and  granted  an  injunction.  The  learned 
Chief  Justice  in  the  Full  Court  said,  after  pointing  out  that  the 
land  might  have  been  drained  in  another  way,  which  no  doubt 
was  true : — "  Now  I  take  it  that  a  thing  does  not  become 
necessary  to  be  done  unless  it  is  unavoidable.  It  is  incumbent 
upon  the  Board  to  show  that  the  construction  of  this  sewer 
through  the  plaintiflf's  land  was  unavoidable  in  order  to  drain 
the  particular  premises  mentioned."  And  further  he  says,  "  I 
am  of  the  opinion,  upon  the  evidence  before  me,  that  there 
is  nothing  to  show  that  the  Board  could  not  have  taken  the 
drain  in  another  direction  had  they  felt  so  inclined.  They 
would  no  doubt  have  been  put  to  greater. expense,  but  that  is  not 
the  question."  There  can  be  no  doubt  that  the  drain  might  have 
been  made  in  some  other  way.  It  might  have  been  made  in  an 
indefinite  number  of  other  ways,  but  it  appears  that,  from  the 
situation  of  the  property  and  the  contour  of  the  surrounding  land, 
the  drain,  as  constructed,  follows  substantially  the  natural  fall, 
and  it  is  not  suggested  that  the  Local  Board,  in  making  tlie  drain 
in  this  way,  were  exercising  their  powers  otherwise  than  bond  fide- 
Then  the  question  is  which  is  the  true  construction  of  the  section. 
The  first  thing  to  be  done  is  to  consider  what  was  the  object  of 
the  legislature  in  passing  this  Act.  On  that  point  I  will  refer  to 
the  rule  laid  down  in  the  Sussex  Peerage  Case,  reported  in  11  CI. 
&  F.,  85  at  p.  143.     In  that  case  Lord  Chief  Justice  Tindal  said. 
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H.  C.  OF  A.  «  The  only  rule  for  the  construction  of  Acts  of  Parliament  is  that 

^ '^       they  should  be  construed  according  to  the  intent  of  the  Parliament 

Local  Board  which  passed  the  Act.     If  the  words  of  the  Statute  are  in  them- 

^of^erth'   selves  precise  and  unambiguous,  then  no  more  can  be  necessary 

,,  V-  than  to  expound  those  words  in  their  natural  and  ordinary  sense. 

MaLEY.  m  1  J       1  l_ 

The  words  themselves  alone  do,  in  such  cases,  best  declare  the 

intention  of  the  lawgiver.  But,  if  any  doubt  arises  from  the 
terms  employed  by  the  Legislature,  it  has  always  been  held  a 
safe  means  of  collecting  the  intention  to  call  in  aid  the  ground  or 
cause  of  making  the  Statute."  The  question  in  every  case  is, 
what  was  the  intention  of  the  Legislature  ?  What  then  were  the 
ground  and  cause  of  their  making  this  statutory  enactment? 
Obviously  it  was  considered  desirable  that  some  provision  should 
be  made  for  the  drainage  of  premises  in  a  populous  city,  and 
that  for  this  purpose  powers  should  be  conferred  upon  a  public 
body  who  could  be  trusted  to  exercise  them  for  the  benefit  of  the 
whole  community.  The  condition  upon  which  they  were  to 
exercise  the  power  of  trespass  on  private  land  was  that  it  should 
be  necessary  for  the  proper  drainage  of  adjacent  land.  Now,  in 
the  sense  suggested  by  the  present  respondent,  it  would  never,  or 
at  all  events  very  rarely,  be  unavoidable  to  go  upon  any  particular 
person's  land.  To  take  the  case  suggested  in  the  argument,  a  piece 
of  land,  lying  higher  than  two  other  adjoining  pieces  of 
land,  is  to  be  drained.  It  is  on  the  slope  of  a  hill  and  cannot 
conveniently  be  drained  upwards,  therefore  the  drain  must  pass 
through  one  or  other  of  the  two  lower  pieces  of  land.  If  the 
argument  suggested  by  the  respondent  is  the  correct  one,  it  is  not 
unavoidable  to  go  through  either  of  the  two  lower  pieces.  It 
is  manifest  that  such  a  construction  of  the  section  would  lead  to 
a  redvA)tio  ad  absurdurri.  Another  excellent  rule  in  the  interpre- 
tation of  Statutes  is  that  such  a  construction  should  be  given  as 
will  render  the  legislation  efficacious,  and  not  idle.  If  any  con- 
struction would  render  it  nugatory  it  is  primd  fade  to  be  rejected. 
I  will  first  refer  to  the  case  of  The  Stockton  and  Darlington  Rail-- 
way  Go.  v.  Brown,  9  H.L.  C,  246.  That  was  a  case  in  which  a 
railway  company  had  exercised  certain  statutory  powers.  Where 
statutory  powers  of  this  sort,  involving  the  entering  upon  private 
property,  and  the  diminution  of  private  rights,  are  conferred,  a 
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stricter  rule  is  applied  in  the  case  of  a  private  company  carrying  H-  C.  of  A. 
on   business   for   its  own   profit    than   in    the    case    of    public 
bodies  which  are  taking  action  in  the  public  interest.     Another  Local  Board 
distinction  is  made,  depending  on  whether,  as   in    the   Statute   ^^Jp^^^^ 
now    under    consideration,   compensation    is    given.      In    that  v- 

case     Lord    Cranworth    (at    p.    256),    said: — "Some     general       

propositions  admit  of  no  doubt.     In  the  first  place,  I  think  it 

clear  that  when  the  legislature  authorizes  railway  directors  to 

take,  for  the  purposes  of  their  undertaking,  any  lands  specially 

described  in  their  Act,  it  constitutes  them  the  sole  judges  as  to 

whether  they  will  or  will  not  take  those  lands;  provided  only 

that  they  take  them  bond  fide  with  the  object  of  using  them  for 

the  purposes  authorized  by  the  legislature,   and   not   for  any 

sinister  or  collateral  purpose.     This  is  the  construction  to  be  put 

on  all  such  legislative  powers,  whether  the  language  of  the  Act  is 

that  the  company  may  take  so  much  of  the  lands  as  is  necessary 

for  the  undertaking,  or  so  much  as  is  required,  or  is  expedient  to 

be  taken,  or  simply  (as  in  this  case)  that  the  company  may  take 

lands  for  the  purposes  of  the  undertaking.      In  such  cases  the 

legislature,  having  provided  what  it  considers  sufficient  means  of 

securing  adequate  compensation  to  the  owners  of  the  land,  leaves 

it  to  those  interested  in  the  undertaking  to  say  to  what  extent  it 

will  be  useful  to  them  to  exercise  their  statutable  powers."   That 

case  was  decided  in  1860.     The  Statute  under  consideration  in 

the  case  of  Hargreavea  v.  Taylor,  3  B.  &  S.,  613,  decided  by  the 

Court  of  Queen's  Bench  in  1863,  had  provided  that  when  a  drain 

was  in  bad  order  the  Local  Board  of  Health  might  give  notice  to 

the  owner  or  occupier  of  the  premises,  requiring  him  to  do  the 

necessary  work,  and,  if  the  notice  was  not  complied  with,  the 

person  upon  whom  the  notice  was  served  was  liable  to  a  penalty. 

It    was   held   that  the  discretion  to  determine  what  work  was 

necessary  was  vested  in  the  Board.     The  case  was  argued  before 

Lord   Chief  Justice   CockburUy  and  Wightman,  Blackburn  and 

MeUor,  JJ.     It  is  true  that  the  argument  was  only  on  one  side, 

but  in   giving  judgment  Mr.  Justice  Mellor,  at   p.   619,  said : 

''  Under  such  circumstances  it  seems  more  reasonable  to  hold  that 

the  discretion  as  to  the  nature  and  extent  of  the  works  required 

to  be  done  is  vested  in  the  Local  Board  rather  than  in  the  justices 
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H.  C.  OP  A.  at  Petty  Sessions,  and  we  are  therefore  of  opinion  that  the  justices 

were  wrong  in  assuming  a  jurisdiction  to  review  the  determination 

Local  Board  ^f  the  Board  of  Health  as  to  this  matter."     It  was  there  held  that 

^oF^ERTH*   ^^^^^  *  statute  so  worded  the  Local  Board  were  the  judges  of 

^'  what  was  necessary.       Vernon  v.  The  Vestry  of  St.  JaTnes,  West- 

minster,  50  L.J.  (Ch.),  81,  was  an  action  against  the  respondents, 

who  were  a  local  authority,  for  carrying  out  a  certain  work  which 
was  found  on   the  evidence  to  be  a  nuisance.     The  work  was 
one  of  a  class  which  they  were  authorized  to  do,  but  the  learned 
Vice-Chancellor  (Malins)  had  granted  an  injunction  restraining 
them  from  carrying  it  out  on   the  ground  that  from  its  situation 
it   would   be  a   nuisance.     The   Vice-Chancellor,  as  reported  in 
49  L.J.  (Ch.)  130,  at  p.  135,  said,  "  Now,  if  the  question  between 
the  parties  was  merely  whether  one  situation  or  another  (in  the 
mews)  was  more  fit  for  the  purpose,  I  should  clearly  be  of  opinion 
that  that  was  a  question  to  be  decided  by  the  Vestry  only  ;  they 
being  authorized  by  the  Act  to  place  these  conveniences  in  situa- 
tions where  they  deem  them  to  be  necessary."   He  then  referred  to 
some  decided  cases  and  went  on  to  say  (p.  136),  "  If  the  question 
before  me  simply  were,  whether  one  place  in  the  mews  were  better 
than  another,  I  should  be  able  to  decide — in  conformity  with  the 
Act  of  Parliament  and  these  decisions — that  the  vestry  are  the  sole 
judges  as  to  what  the  situation  should  be.     But  vestries,  like  other 
public  bodies,  are  liable  to  be  controlled  by  this  Court  if  they 
proceed   to  exercise  their  powers  in   an  unreasonable  manner  ; 
whether  induced  to  do  so  from  improper  motives  or  from  error  of 
judgment."      He    then    referred    to   the   case  of    Biddidph    v. 
St.  George's    Vestry^  before    the  Court  of   Appeal,   and  quoted 
from  the  judgment  of  Lord  Justice  Turnery  as  follows  : — "  I  am 
far  from  thinking  that  this  Couf t  has  not  power  to  interfere  with 
public  bodies  in  the  exercise  of  powers  which  are  conferred  upon 
them  by  Act  of  Parliament.     I  take  it  that  it  would  be  within 
the  power  and  the  duty  of  this  Court  so  to  interfere  in  cases  where 
there  is  not  a  hond  fide  exercise  of  the  powers  given   by  Parlia- 
ment.    On  the  evidence  I  can  see  nothing  to  warrant  the  Court 
in  imputing  to  the  defendants  the  exercise  of  their  powers  other- 
wise than  bond  fide."    That  case  (which  was  affirmed  by  the  Court 
of  Appeal  on  the  question  of  nuisance)  suggests  both  the  true 
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construction  an<l  the  implied  qualification.    Ex  paHe  Saunders,  11  H-  C.  or  A. 
Q.B.D.,  191,  is  substantially  the  same  as  Hargreaves  v,  Taylor  ^ 

{supra).   The  question  in  Stroud  v.  Wandsworth  District  Board,  local  Board 
(1894),  1  Q.B.,  64,  and  on  appeal  (1894)  2  Q.B.,  1,  arose  upon  a  ""Jy^^i^^T 
Statute    under   which   the  local  authority    was   empowered    to  ^'- 

execute   any   necessary   works   of   repair.       The   question   was 

whether  the  Board  were  the  ultimate  judges  of  what  was  neces- 
sary, or  whether  their  judgment  could  be  reviewed  by  any  other 
tribunal.  In  that  case  the  Court  of  Appeal  affirmed  the  decision 
of  the  Court  of  first  instance,  and  held  that  the  Local  Board  were 
the  final  judges.  Lord  Justice  Lindley  (p.  4),  said : — "  Now,  the 
question  is,  who  is  to  be  the  judge  of  the  necessity  for  these 
*  works  of  repair  ? '  The  answer  is  to  be  found  by  considering  the 
object  and  purpose  of  this  section.  It  is,  in  substance,  an  addition 
to  a  group  of  sections  relating  to  the  paving  of  streets.  Under 
the  earlier  Acts  there  was  power  to  pave  streets,  but  not  for  doing 
works  of  repair  before  doing  paving  and  other  works  referred  to 
in  those  Acts.  This  section  is  put  in  to  supplement  the  defect. 
In  the  Acts  18  &  19  Vict.  c.  120,  s.  105,  and  25  &  26  Vict.  c.  102, 
s.  77,  it  is  clear  enough  that  the  judges  of  the  necessity  of  paving 
are  to  be  the  local  authority.  In  this  Act  it  is  not  stated  in  so 
many  words  who  are  to  be  the  judges  of  the  necessity  of  works  of 
repair;  but,  in  my  opinion,  the  true  construction  is  that  the 
persons  who  are  to  be  the  judges  of  the  necessity  of  doing  these 
works  are  to  be  the  same  as  those  who  are  to  be  the  judges  of  the 
necessity  of  doing  the  works  under  the  former  Acts."  He  then 
referred  to  the  case  of  Reg.  v.  Marshani,  (1892)  1  Q.B.,  371,  and 
said  (p.  6):  "The  question  still  remains.  In  whose  judgment? 
And  my  answer  is,  in  the  judgment  of  the  local  authority  ;  but,  in 
order  to  recover  the  expenses  of  the  repairs,  they  must  show  that 
the  money  has  been  expended  in  such  repairs.  .  .  .  Any  other 
construction  of  this  Act  of  Parliament  would  lead  to  the  wildest 
confusion."  Lord  Justice  Kay,  on  the  same  point,  said  (p.  8):  "Then 
there  remains  the  question,  What  did  the  legislature  mean  by  the 
word  '  necessary  '  ?  It  must  be  necessary  in  the  judgment  of  some- 
one. Was  it,  or  was  it  not,  necessary  in  the  judgment  of  the  Board 
who  did  the  work  ?  Prinid  facie,  one  would  think  that  a  public 
body  like  a  Local  Board  who  had  authority  vested  in  them  to  repair 
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H.  C.  OF  A.  higliways  which  they  have  not  yet  determined  to  pave  must  have 
some  discretion  vested  in  them.     The  case  of  Reg.  v.  Maraham 


Local  Board  clearly  shows  that  the  judges  in  that  case  considered  that  a  certain 
Tf  Pkrth'   '^^ount  of  discretionwas  vested  in  the  Board  ;  and  I  think  that 

V-  this  word  '  necessary/  though  it  is  used  in  the  Act  of  Parliament 

jvj  alky. 

without  additional  words  such  as '  which  they  shall  think  necessary', 

or,  *  which  shall  appear  necessary/  may  yet  be  fairly  construed  to 
mean  *  necessary '  in  the  opinion  of  the  Local  Board  who  have  to 
take  on  themselves  to  do  the  work,  pay  for  it  in  the  first  instance, 
then  apportion  the  expenses  among  the  householders,  and  then 
recover  the  apportionments  from  them."    There  is  only  one  other 
case  to  which  I  need  refer,  Lewis  v.  Weston-Super-Mare  Local 
Board,  4fO  Ch.  D.,  55.    I  refer  to  it  for  the  remarks  of  Mr.  Justice 
Stirling  (at  p.  61),  who  said :  "  Now,  as  to  the  first  point,  it  was 
not  contended  that  the  word  *  necessary '  in  the  16th  section  was 
to  be  read  as  equivalent  to '  physically  impossible  to  do  otherwise.' 
What  was  urged  upon  me  was  that  the  route  chosen   by  the 
defendants  must,  according  to  that  section, '  appear  necessary  '  to 
the  tribunal  which  is  to  determine  the  question  if  raised ;  that  is, 
I  suppose,  to  the  Court  of  first  instance  in  the  first  place,  and  to 
the  Court  of  Appeal  if  the  decision  of  the  Court  of  first  instance 
be  not  acquiesced  in,  and  finally  the  House  of  Lords,  if  that  tribunal 
should  be  resorted  to.      Now  there  are  few  engineering  ques- 
tions on   which  it  is  not  found  that  engineers  of  the  greatest 
eminence  take  difierent  views  ;  and  if  the  true  construction  of  the 
enactment  be  that  contended  fbr  by  the  plaintiff*  it  appears  to  me 
to  follow  that  no  local  authority  can  act  upon  a  report  of  the  kind 
in  question  without  the  risk  of  a  protracted  litigation,  the  result 
of  which  would  depend  on  the  view  taken  by  the  Court,  whose 
decision  was  ultimately  invoked,  of  the  conflicting  evidence  of 
experts.     In  my  opinion  the  enactment  is  not  to  be  so  construed. 
Although,  apparently,  the  question  now  arises  for  the  first  time 
upon  this  particular  Act,  analogous  questions  have  often  been 
previously  raised  on  similar  enactments  in  other  Acts  of  Farlia> 
ment,  and  it  is  important  to  see  how  such  enactments  have  been 
dealt  with  by  the  Court,"  and,  again,  at  p.  67 :  "  In  such  a  case  it 
seems  to  me  that  '  necessary '  may  well  mean  necessary  for  the 
efficient  discharge  of  the  duties  in  the  way  which  is  most  for 


V. 

Malet. 
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the   benefit  of   the   public."       The  question   in  that  case   was  H.  C.  of  A. 

as  to  the  proper  route  for  carrying  a  water  main,  very  much        ^ ^ 

like  the  present  case,  where  it  is  a  question  of  the  proper  route  for  local  Board 
carrying  a  drain.  It  was  urged  in  that  case  that  the  words  %  p^^™ 
"  appear  necessary  **  should  be  construed  as  meaning  "  appear 
necessary  to  the  tribunal  before  which  the  question  is  raised," 
but  it  was  held  that  they  should  not  be  so  construed.  In  my 
opinion,  the  Act  now  under  consideration  cannot  be  so  construed. 
I  think  with  Lord  Justice  Lindley,  that  such  a  construction 
"  would  lead  to  the  wildest  confusion,"  and  the  practical  result 
would  be  that  the  section  would  become  inoperative.  This  Act 
was  passed  in  1898.  Now,  it  is  usual  to  credit  the  legislature 
with  a  knowledge  of  the  existing  law  on  the  subject  dealt  with, 
and  when  we  find  that  such  a  meaning  has  been  constantly 
attributed  to  the  word  "  necessary "  in  other  Acts  dealing  with 
similar  matters,  they  may  have  reasonably  expected  that  the  word 
would  in  this  Act  be  construed  as  having  the  same  meaning. 
Against  that  construction  no  authorities  have  been  cited.  It  has 
been  suggested  that  the  use, in  the  same  sec.  158, of  the  words  "such 
drains  or  sewers  as  may,  in  the  opinion  of  the  Board,  be  neces- 
sary," making  the  opinion  of  the  Board  an  express  test  in  the 
same  section  in  which  the  word  necessary  is  used  without  any 
reference  to  the  opinion  of  the  Board,  shows  that  a  more  limited 
construction  should  be  given  to  the  word  standing  alone.  That 
is,  no  doubt,  an  argument  entitled  to  consideration  ;  but,  if  that 
construction  is  adopted,  the  section  will  become  nugatory,  and 
"  will  lead  to  the  wildest  confusion."  The  question  to  be  deter- 
mined in  this  case  is  whether  a  drain  on  a  particular  piece  of  land 
is  necessary  to  the  proper  drainage  of  an  adjoining  piece.  Now, 
when  the  local  authority  is  called  upon  to  exercise  its  statutory 
powers,  it  is  bound  to  consider  the  interests  of  the  whole  body 
of  the  ratepayers,  as  well  as  of  the  individuals  concerned. 
They  have  to  consider  what  is  proper  drainage.  There  may 
be  various  methods  of  drainage,  and  one  may  be  better  in 
the  abstract  than  another;  but  in  the  particular  circumstances 
it  may  be  impossible.  Local  authorities  are  bound  to  consider 
practicability  in  the  matter  of  expenditure  as  well  as  in  the  way 
of  engineering  facilities.     It  might  be  that  an  admirable  system 
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H.  0.  OP  A.  of  drainage  might  be  constructed  at  a  cost  of  one  million  pounds, 

but  it  might  be  absolutely  necessary  for  them  to  do  the  best  they 

LooAL  Board  could  with  £50,000.     In  this  case  it  was  the  duty  of  the  Local 

^OF  PertiT   ^ofi'-rd  to  take  all  the  circumstances  into  consideration,  and  if 

*'•  they  arrived  at  their  conclusions  honestly  and  bond  fide^  no  other 

JxlAL£Y.  ^ 

tribunal  can  interfere.     There  is  no  suggestion  of  any  want  of 

bond  fides.  For  these  reasons  I  am  of  opinion  that  the  judgment 
of  the  learned  Commissioner  was  right,  and  that  the  judgment 
of  the  Full  Court  should  be  reversed. 

Barton,  J.     I  entirely  agree  with  what  my  learned  brother 
has  said. 

O'Connor,  J.     I  am  of  the  same  opinion. 

Appeal  allowed.  Tlie .  respondent  to  pay 
costs  in  the  Court  below  and  the  costs  of 
the  appeal. 

Solicitors,  for  the  appellant,  Northmore,  Lukin  and  Hale. 
Solicitor,  for  the  respondent,  Ewing. 
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spective elfect  of  tariff — Dispute  as  to  customs 
duties  claimed  before  tariff  in  force— Duties  of 
customs  '*  collected  "—Goods  not  dutiable.] — 
See  Customs  Duties.  Coioan  and  Sons  Ltd. 
v.  Lochyer 460 

ALTERATION  OF  AMOUNT  OF  CHEQUE  AFTER 
SIGNATURE,  Fraudulent— Duty  of  customer 
to  take  precautions  against  forgery.] — See 
Banker  and  Customer.  Marshall  v.  Colonial 
Bank  of  Australasia  Ltd.       •        •        -     632 

AMENDMENT  —  Of  petition  —  New  fi&ct.]  —  ^ee 
Electoral.     Cameron  v.  Fysh    •        -      814 

-Of  formal  defects  and  Irregularities.] — 


See  PRACncB.     McLaughlin  v.  Fosbery  and 
others -    647 

AMERICAN  DECISIONS— Applicability  of,  in  con- 
struction of  Common  wealth  Constitution.] — See 
Legislative  Powers.   D'Ernden  v.  Pedder  91 

ANCIENT  LIGHTS— Enjoyment  for  twenty  years 
and  upwards — Presumption  of  lost  grant — Re- 
butting evidence — Laws  of  England  Introduced 
into  Nevf  South  Wales  by  first  colonists — Laws 
and  Statutes  of  England  capable  of  being 
appliml  in  New  South  Wales— 9  Geo.  IV.  c.  83, 
s.  24.]— 5e6  Prescription.  Delohery  v.  Per- 
manent Trustee  Co.  of  N.S.W.-    '        -      283 

APPEAL — Costs  of  preparing  tresh  brlefe  for — 
Review  of  taxation — Costs  of  three  counsel.] 
-^See  Practice.    Donohoe  v.  Britz       •    662 
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APPEAL  BT  WAT  OF  SPECIAL  CASE-^ustlees 
Act  1902  (N.S.W.),  No.  27,8ec8. 101, 105, 166, 107 
—  Order  made  by  Judge  sitting  In  Chambers 
under  sec.  107 — Judgment  of  Supreme  Court 
— Appeal  to  High  Court — ^The  Constitution, 
see.  78.] — An  order  made  by  a  Judge  of  the 
Supreme  Court  sitting  in  Chambers,  in  the 
exercise  of  the  jurisdiction  conferred  by  sec. 
147  of  the  Justices  Act  1902,  is  a  judgment  of 
the  Supreme  Court  from  which  an  appeal  will 
lie  to  the  High  Court  under  sec.  73  of  the  Con- 
stitution, hire  Paul,  (1902)  2  S.R.  (N.S.W.), 
196,  not  followed.   Saunders  v.  Borthistle    879 

APPEAL  FROX  CHIEF  JUDGE  IN  EQUITT-- 
Re-hearing—  Grounds  for  reversing  Judge's 
finding.] — See  Lunatic.  McLaughlin  v.  Daily 
Telegraph  Newspaper  Co,  Ltd,  ;  McLaughlin 
V.  Vale  of  Clwydd  Coal  M.  Co,  Ltd.       -    248 

APPEAL  FROBI  HIGH  COURT  TO  PRIYT  COUN- 
CIL' — Special  leave  to  appeal — Reasons  for  re- 
fusing— Judgment  appealed  from  unattended 
with  sufficient  doubt.] — See  Privt  Council. 
DaUy  Telegraph  Newspaper  Co.  Ltd.  v.  Mc- 
Laughlin       - 479 

APPEAL  TO  HIGH  COURT  DIRECT  FROM  IN- 
FERIOR  COURTS  OF  STATES— Observations 

as  to.]— <Sfe  Crown.     Roberts  v.  Ahem  -    406 

APPEAL  TO  HIGH  COURT— Formal  defects  and 
Irregularities — Amendment.] — See.  Pbaotice. 
McLaughlin  v.  Foebery  and  others  •        -    647 


-Fresh  evidence.] — Semble,  the  High  Court 


in  the  hearing  of  an  appeal  from  the  Supreme 
Court  of  a  State  cannot  receive  fresh  evidence. 
New  Lambton  Land  and  Coal  Co,  Ltd.  v. 
London  Bank  of  Australia  and  others     •    524 


-From  decision  of  Supreme  Court  on  a 


special  case — Onler  of  Supreme  Court  *'  llnal 
and  conclusive.**]- S^ee  Excise  Duties.  Peters- 
wold  V.  Bartley 497 


Point  not  taken  in  Court  below.] — See 

Arrest.    Nolan  v,  Clifford   ...    429 


-Security  for  costs  —  Application  for  in- 


crease of  amount — Time  for  making  applica- 
tion— Costs  of  affidavits — Fees  of  counsel.] — 
See  Practice.  McLaughlin  v.  Daily  Telegraph 
Newspaper  Co.  Ltd.  ;  McLaughlin  v.  Vale  of 
Clwydd  Coal  M,  Co.  Ltd.       •        -        -148 


Special  leave  —  Delay.]  —  See  Customs 

Duties.    Donohoe  v.  Brttz         •  -391 


-Special  leave — Irregular  service  of  initi- 


atory process  —  Appeal  —  Prohibition — Rule 
upon  which  the  High  Court  will  act  In  grant- 
Ing^leave  to  appeal.] — See  Praoticb.  Bach- 
house  v.  Moderana         ....    675 


APPEAL  TO  HIGH  COURT— con/tnu«(f. 

Special  leave — Rescission — Hatter  of  great 

public  importance.]  —  See  Pbactice.  Mac- 
donald  v.  Beare 618 


-Special  leave — Rule  upon  which  the  Covrt 


will  act  in  granting  leave — No  restriction  as 
to  amount  upon  appeals  from  Judgments  of 
the  Supreme  Courts  of  the  States  in  the  exer- 
cise of  federal  Jurisdiction.]— ^ee  Practigb. 
Dalgamo  v.  Hannah  .        .        .        .     l 

APPEAL  TO  PRIYT  COUNCIL— Application  for 
certiUcate — Special  reasons — The  Constitutloa 
(88  &  64  Ylct.)  c.  12,  sees.  52  (ii.),  74, 106-lM.] 
— The  principles  applicable  to  the  granting  by 
the  Privy  Council  of  leave  to  appeal  from  the 
High  Court  or  from  the  Supreme  Court  of  a 
State  are  not  applicable  to  the  granting  of  a 
certificate  under  sec.  74  of  the  Constitution. 
No  general  rule  can  be  laid  down  as  to  what 
are  **  special  reasons "  for  granting  such  a 
certificate.  The  following  reasons  held  not 
sufficient  reasons  for  granting  a  certificate  : 
The  desire  of  the  governments  of  all  or  some 
of  the  States  that  an  appeal  to  the  Privy 
Council  should  be  allowed  ;  that  the  decision 
affects  a  large  number  of  persons  in  many  of 
the  States  and  the  revenues  of  those  States ; 
that  the  decision  reverses  a  decision  of  the 
Supreme  Court  of  a  State.  Deakin  v.  Webb  ; 
Lynew,  Webb 585 

APPORTIONMENT  OF  DUTIES  BETWEEN  STATES 
— Importation  of  goods  Into  State  before  In- 
posltlun  of  uniform  duties — Passing  of  goods 
afterwards  into  another  State  for  eonsomp- 
tion.]— ^e6  Customs  Duties.  State  of  Ta^ 
mania  v.  Commonwealth  of  Australia  and  State 
of  Victoria 


APPROPRIATION  ACT~Effect  oL]—See  Lsois- 
LATivs  Powers.     D'Emden  v.  Pedder    -    91 

ARBITRATION  COURT— Jurisdiction  of— Ezeem 
of  Jurisdiction  —  Prohibition.]  —  See  Indus- 
trial Matters.  Clancy  v.  Butchers*  Shop 
Employ 4s  Union  and  others  -        >        .181 

ARREST— Crimes  Act  (N.S.W.)  (1800,  No.  40), 
sec.  852 — Power  of  constable  to  arrest  wUlio«t 
warrant — *'  Such  crime  " — Offence  under  see* 
47  of  Impounding  Act  (N.S.W.)  (1898,  No.  8) 
— Rescue— Construction  of  Statutes— ConaelW 
dating  Acts — Interlocutory  Judgment — Appeal 
without  leave — Point  not  taken  in  Cout 
below.] — The  law  as  to  the  power  of  constables 
to  arrest  without  warrant  has  not  been  altered 
by  sec.  352  of  the  Crimes  Act,  19(X).  Snb>aec 
(2)  (a)  of  that  section  does  not  authorize  a 
constable  to  apprehend  without  warrant  a 
person  whom  he,  with  reasonable  cause,  sns- 
pects  of  having  committed  an  offence  which  is 
not  an  indictable  offence.  Semble,  notwith- 
standing sec.  47  of  the  Impounding  Act,  1898, 
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"rescue**  remains  a  misdemeanour  at  common 
law.  In  dealing  with  a  consolidating  Statute 
the  Court  will  consider  the  pre-existing  law, 
and,  if  the  Statute  is  one  afifectlng  the  liberty  of 
the  subject,  will  notconstrue  it  as  amending  the 
Statutes  consolidated,  or  as  altering  the  com- 
mon law,  unless  the  intention  of  the  legislature 
to  make  such  a  change  in  the  law  is  shown  by 
clear  words.  Qticere,  whether  an  order  of  the 
Supreme  Court  refusing  to  grant  a  Rule  Nisi 
for  a  New  Trial  on  certain  grounds,  but  grant- 
ing it  on  others,  is,  quoad  the  refusal,  an 
interlocutory  judgment.  Where  a  defendant 
obtained  a  verdict,  the  Judge  having  directed 
the  jury  in  his  favour  on  a  certain  ground, 
and  the  verdict  was  subsequently  set  aside 
and  a  new  trial  granted  oy  the  Supreme 
Court,  he  was  allowed,  on  the  hearing  of  his 
appeal  from  the  judgment  of  the  Supreme 
Court,  to  support  the  original  direction  of  the 
Judge,  upon  a  ground  not  taken  at  the  trial 
or  before  the  Supreme  Court.  Order  of  the 
Supreme  Court  (16th  Feb.,  1904),  affirmed. 
Nolan  V.  Clifford 429 

ASSESSMENT— Decision  of  Jastiees  as  to  amount, 
and  as  to  principle  of  assessment,  to  be  final.] 

— See  Local  Govern hbnt.  Borough  of  Glebe 
V.  Lukey 158 

ASSIGNMENT  —  Bill  of  sale  —  Registration  — 
Assignment  by  debtor  In  insolvent  olrcum- 
Btances  without  sufllcient  eonslderatlon  void- 
able— Bills  ofSales  Act  (Queensland)  1891,  sec. 
4— Insolrency  Act  1874,  sees.  107, 108, 108.]— 
See  Bill  of  Salb.     Dixon  v.  Todd        •    820 

ATTORNEY,  POWER  OF,  msde  by  lanatic— 
Effect  of  signature — Representation  of  ageney 
— Estoppel — ^Transfer  of  shares  under  void 
power  of  attorney — Companies  Act  1899,  see. 
232 — Suit  for  rectification  of  share  register — 
Liability  of  company— Liability  of  lanatic  to 
make  restitution — Re-hearlug — Grounds  for 
reversinffT  Judge's  finding.]  —  Se^  Lunatic. 
McLaughlin  v.  Daily  Telegraph  Netoftpaper 
Co,  Ltd.  ;  McLaughlin  w.  Vaie  of  Clwydd  Coal 
M,  Co,  Ltd, 243 

AUSTRALIAN  ORIGIN— Goods  of— Power  to  im- 
pose duties — Imposition  of  duties  on  foreign 
goods  —  Duties  Imposed  by  Parliament  of 
Western  Australia  on  goods  of  Australian 
origin  higher  than  rate  prescribed  on  like 
goods  of  foreign  origin  by  Federal  Parliament 
— Rate  of  duty  on  foreign  goods  to  be  computed 
arcordlttg  to  Western  Australian  tariff—**  Like 
goods,**  meaning  of.]— 5e€  Customs  Duties. 
D,  d:  W.  Murray  dc  Co.  Ltd,  v.  The  Collector 
ofCuetoma       ---•••    25 

BALLOT-PAPER,  application  for  —  Voting  by 
post —  Witness  to  signature  —  Mandatory  or 
directory  proTlslon — Voter  yotlug  out  of  his 


BALLOT-PAPER— con^muet^. 
divisiuu — Form  of  ballot-paper — Writing  name 
of  candidate.] — See  Electoral.     Maloney  v. 
McEacham 77 

-Crosses  on — Requisites  of  cross  consid- 


ered.]— See  Electoral.  Cameron  v.  Fysh  314 
-Form  of— Cross  within  a  square— Manda- 


tory or  directory  provision — Striking  out  name 
of  candidate — Writing  name  of  candidate — 
Illegal  practices — Jurisdiction  of  Court  to  set 
aside  election  for  single  act  of  bribery — Com- 
mon law  of  Parliament.]— iSse  Elkctoral. 
Chanter  v.  Blacktoood      •        -        -        -    39 


-Initialling  upon  front  —  Postal  votes  — 


Numbers  on  counterfoils  transposed— Postal 
votes  not  recelTcd  before  close  of  poll — Postal 
votes  given  by  marksman — Jurisdiction  of 
Court  to  Inquire  how  voter  has  voted — Secrecy 
of  ballot  —  Declaring  election  void.]  —  See 
Electoral.     Chanter  v.  Blackwood       •     121 

BANKER  ANDCUSTOMER— Cheque— Fraudulent 
alteration  of  amount  after  signature — Duty  of 
customer  to  take  precautions  against  forgery.] 
— As  between  backer  and  customer  there  is  no 
absolute  and  unqualified  duty  on  the  part  of 
the  customer,  in  drawing  a  cheque,  to  take 
precautions  against  forgery.  Young  v.  Orote, 
4  Bing.,  N.C.,  253,  considered  and  distin- 
guished. All  contractual  relations  impose 
upon  the  parties  a  mutual  obligation  that 
neither  shall  do  anything  to  hamper  the  other 
party  in  performing  the  contract,  or  to  delay 
him  in  performing  it.  The  mere  fact  that  a 
customer  signs  a  cheque  upon  which  there  are 
spaces  before  the  amount  in  words  and  in 
figures  is  not  sufficient  evidence  of  such  breach 
of  duty  towards  his  banker  as  will  eive  rise 
to  estoppel  or  to  a  claim  for  damages,  if  another 
person,  subsequently  to  such  signature, 
frauduleotly  inserts  in  such  spaces  other  words 
and  figures,  so  as  to  increase  the  amount,  and 
the  banker  is  thereby  induced  to  pay  away 
the  larger  amount.  Decision  of  Full  Court, 
29  V.L.R.,  804;  25  A.L.T.,  255,  reversed. 
Marshall  and  another  v.  Colonial  Bank  of 
Australasia  Ltd,  -  .  -  .    332 

BILL  OF  SALE  —  Assignment  —  Registration- 
Assignment  by  debtor  In  Insolvent  circum- 
stances without  sufficient  consideration  roid- 
able— Bills  of  Sale  Act  (Queensland)  1891,  sec. 
4— Insolvency  Act  (Queensland)  1874,  sees. 
107-8-9.]— By  the  law  of  Queensland  a  bill 
of  sale  has  no  effect  as  an  assignment  of 
chattels  until  registration.  By  the  Insolvency 
Act  of  1874,  sec.  105,  an  assignment  made 
by  a  debtor  in  insolveot  circumstances  in 
favor  of  a  creditor,  not  being  for  a  reason- 
able and  sufficient  consideration  given  at 
the  time,  is  voidable  as  against  creditors 
if  insolvency  follows  within  six  months.     A 
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BILL  OF  HKhE— continued. 

bill  of  Bale  waa  executed  on  30th  May  for 
a  then  present  advance  of  money,  but  was 
not  registered  until  18th  August,  at  which 
date  the  maker  was  alleged  to  have  been  in 
insolvent  circumstances.  He  was  adjudicated 
insolvent  within  six  months.  Held,  that  as 
against  the  trustee  in  the  insolvency,  the  bill 
of  sale  was  liable  to  be  avoided  as  not  having 
been  made  for  a  reasonable  or  sufficient  con- 
sideration given  at  the  time  of  execution. 
Decisions  of  Beal,  J.,  and  the  Full  Court, 
(1904)  Q.S.R.,  128,  reversed.  Dixon  v. 
Todd 820 

BREWERS'  LICENCE  FEES— Duties  of  excise— 
** Police"  powers  uf  States — Regulation  of 
trade.]— iSee  Excise  Duties.  Peterswald  v. 
Bartlty 497 

BRIBERY  — Illegal  practices  —  Jurisdiction  of 
Court  to  set  aside  elections  for  single  act  of 
bribery — Common  law  of  Parliament.] — See. 
Electoral.     Chanter  v.  Blackwood         -    89 

BRIEFS — Costs  of  preparing  fk-esh,  for  appeal — 
Taxation  of  costs — Costs  of  three  counsel.] — 
See  Practice.     Donohoe  v.  Britz  -    662 

CANDIDATE— Striking  out  name  of  candidate- 
Writing  name  of  candidate.] — See  Electoral. 
Chanter  v.  Blackwood       -        -        -         -    89 


-Writing  name  of — Toting  by  post — Appli- 


CASES— con/tnt<e(2. 

— —  Chelsea  Waterworks  Co.  t.  Bowley  (17 
Q.B.,S58),dl8tlngiiislied.]— ^ee  Local  Goyebv- 
MBNT.     Borough  of  Olebe  v.  Lukey  158 


Coalport  China  Co.,  In  re,  ([I8fB]  2  Ck«, 


cation  for  ballot-paper — Witness  to  signature  | 
—  Mandatory  or  directory  provision  —  Toter  ' 
voting  oat  of  his  division.] — See  Electoral.  | 
Moloney  v.  McEacham    -        -        -        -    77  • 

CASES— Bank  of  Toronto  v.  Lambe  ( 12  App.  Cas., 
575).  applied.] —iS^ef  Excise  Dcties.  Peters- 
wald  V.  Bartley 497 


Bank  of  Toronto  v.  Lambe  (12  App.  Cas., 

575),distlnguished.]— 6^ee  Legislative  Powers. 
Deakin  v,  Webb ;  Lyne  v.   Webb    -        -    585 


Barker  v.  Palmer  (8  Q.B.D.,  9),  approved.] 

— See  Practice.   Backhouse  v.  Moderana   675 


Bell  Bros.  Ltd.,  In  re  (65  L.T.[N.S.],246), 


considered  and  applied.]  —  See  Company. 
JVieic'  Lamhton  Land  and  Coal  Co.  Ltd.  v. 
London  Bank  of  Australia  and  others    •    524 


Brewers'  and   Maltsters*  Association  of 

Ontario  v.  Attorney-General  of  Ontario  ([1897] 
A.C.,  231)  applied.]  —  See  Excise  Duties. 
Petersicald  v.  Bartley     -        -        -        -    497 


Caterers  and  Restaurant  Keepers  Associa- 


tion, Ex  parte  ([1903]  3  S.R.  (N.S.W.),  19),  In 
part  approved.]— ^ee  Industrial  Matters. 
Clancy  v.  Butchers'  Shop  Employ^n^  Union  and 
others      ---.,..     181 


404),  considered  and  applied.] — ^mCompant. 
yew  Lamhton  Land  and  Goal  Co.  Ltd.  v. 
London  Bank  of  Au9traX\a  and  others    -    524 


-Coghlan  v.  Cumberland  (1898, 1  Ch.,  704), 


applied.] — See  Lunatic.  McLaitghlin  v.  Daily 
Telegraph  Newspaper  Co.  Ltd. ;  McLaughlin 
V.  Vale  ofClwydd  CocU  M.  Co.  Ltd.      -    243 

Dalgamo  v.  Hannah,  (1  C.L.R.,  l),apiilled.] 


— See  Practice.   Ba>ckhouse  v.  Moderana  675 


D*Emden  v.  Pedder  (1  C.L.R.,  91),  re- 


alHrmed.]- See  Legislative  Powers.  Deakin 
V.  Webb  ;  Ly^it  v.  Webb         -        ■         -    585 


Drew   V.  Nunn  (4  Q.B.D.,  661),  distin- 


guished.] —  See  Lunatic.  McLaughlin  v. 
Daily  Teleg^-aph  Newspaper  Co.  Ltd.  ;  Mc- 
Laughlin V.  Ko/e  of  Clwydd  Coal  M.  Co. 
Ltd. 243 


'Hop  Slog,  Ex  parte  (4  N.S.W.,  W.N.,  59)— 


Dicta  of  limes,   J.,  dissented   f^m.]  —  See 
Cattle.     Mackay  v.  Davies  -        -        -    48$ 


Imperial  Loan  Co.  v.  Stone  (1892,  1  Q.B., 

599)  distinguished.]— See  Lunatic.  McLaugh- 
lin v.  Daily  Telegraph  Neirttpaper  Co.  Ltd.  ; 
McLaughlin  v.  Vale  of  Clwydd  Coal  M,  Co. 
Ltd. 243 


King  V.  Cundy  (15  N.S.W.  W.N.,  158),  ap- 

proved.]— See  Travelling  Sheep.     Saunders 
V.  Borthintle 379 

-Kirkwood  v.  Webster  (9  Ch.  D.,  239),  ap- 


plied.] — See  Practice.   Donohoe  v.  Britz    Wt 
-Knight  V.  Egerton  (7  Ex.,  407),  followed.] 


— See  Practice.     Miles  v.  Commercial  Bank- 
ing Co.  of  Sydney 470 

Knight  V.  Municipal  District  of  Rockdale 


(20  N.S. W.L.R.  (E. ),  32),  followed.]— .See  Local 
Government.    Borotigh  of  Olebe  w.  Lukey  158 


-La  Cite  de   Montreal   v.  Les  ErclesI 


tlques  dn  Semlnaire  de  St.  Sttlplce  de  Moat- 
real  (14  App.  Cas.  630),  applied.] — Set  Pritt 
Council.  Daily  Telegraph  Newspaper  Com- 
pany Ltd.  V.  McLaughlin      •        .         -     479 

-Meli>ourne  Tramway,  &e.,  Co.  v.  Fitxnj 


([1901]   A.C.,     158),    followed.]  —  5ee   Locau 
Government.   Borough  of  Olehey.Lukey    15S 


-Metropolitan  Railway  Co.  v.  Wright  (II 
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A  pp.  Cas.,  152),  explained.] — See  Pragtioe. 
Mtlesv.CommercicUBankingVo,  of  Sydney  470 


-Molton  T.  Camroux  (2  Ex., 


487; 


4  Ex., 

17),  distinguished.]— £^£e  Lunatic.  McLaugh- 
lin V.  Daily  Telegraph  Newspaper  Co.  Ltd,  ; 
McLaughlin  v.  Vale  of  Glwydd  Coal  M.  Co. 
Ltd, 248 


Municipal  Council  of  Sydney  t.  Australian 

Gaslight  Co.  ([1903],  3  S.R.  [N.S.W.],  66), 
approved.]— ^ee  Local  GovERNMBNT.  Borough 
ofOlebewLukty   -----     158 


-Orphans    Board    v.   Kraegellus    (9   Hoo. 


P.C.C,  441).   applied.]— See    Lunatic.     Mc- 
Laughlin V.  Fosbery  and  others      •        -547 


Paling,  In  re,  (3  [N.8.W.]  W.N.,  41),  over- 
ruled In  pari.] — See  Land  Resumption.  Clis- 
9old  V.  Perry 363 


-Paul,  In  re,  ([1902]  2  S.R.  [N.S.W.],  196), 


not  followed.] — See  Appeal  by  way  op  Special 
Case.     Sauriders  v.  Borthistle        -        -    379 


-Penney,  Ex  parte,  (L.R.  8  Ch.,  446),  con- 


sidered and  applied.] — See  Company.  New 
Lambton  Land  and  Coal  Co.  Ltd.  v.  London 
Bank  of  Australia  and  others  •        •        •    524 


-Praed  v.  Graham  (24Q.B.D.,53).  followed.] 


See  Practice.     Miles  v.  Commercial  Banking 
Co.  of  Sydney 470 

-Prlnee  v.  Gagnon  (8  App.  Caji.,  103),  ap- 


plied.]—i>e€  Practice.      DaJgarno  v.    Han- 
nah         -        -        -        .         -        -        -        1 


R.  y.  East  London  Waterworks  Co.  (18 

Q.B.,   705),   followed.] — See  Local  Govern- 
ment.    Borough  of  Olehe  v.  Lxikey         -     158 


R.  T.  Hong  (4  N.S.W.  W.N.,  103),  not  fol- 

lowed.] — See  Caitlb.  Mackay  v.  Davies    488 


Toronto,   Bank  of,  v.   Lambe  (12    App. 

Cas.,    575),   applied.]— ^ee    Excise   Duties. 
Pettrswald  v.  Bartley    -        -        -        -    4^7 


-Toronto,   Bank  of,  v.    Lambe   (12   App. 


Cas.,  575).  distinguished.]— /S^ee  Legislative 
Powers.  JDeakin  v.  Webb  ;  Lyne  v.  Webb   585 


Yemon  t.  Vestry  of  St.  James  (49  L.J., 

Ch.  180),  approved.] — See  Drainage.    Local 
Board  of  Health  of  Perth  v.  Maley        -    702 

-WoUaston's  fMe  (28  Y.L.R.,  367),  over- 


ruled.]—5ee  Legislative  Powers.     Deakin 
V.  Webb  ;  Lyne  v.  Webb         ■        -        -    585 


Wrl^t  T.    Commissioner    for    Railways 

(12  N.8.W.  S.C.R.,-5),  dleU  of  Stephen,  C.J., 


CASES — continued. 
dissented  from.] — Set  Cattle. 
Davies 


Mackay    v. 
-     483 


^Toung  V.  Grote  (4  Blng.  X.C.,  253),  dis- 
tinguished.]— See  Banker  and  (Customer. 
Marshall  v.  Colonial  Bank  of  Australasia 
Ltd. 632 

CATTLE  —  Cattle  Slaughtering  and  Diseased 
Animals  and  Heat  Act  (N.S.W.)  (No.  86  of 
1902),  sec.  15— Fees  for  inspection  of  <^ rattle" 
— Meaning  of  word  **  cattle  " — Sheep  and  pigs 
not  Included.]— The  word  "  cattle  "  in  sec.  15 
of  the  CaUle  Slaughtering  atid  Diseased  A  nimals 
and  Meat  Act^  1902  does  not  include  sheep 
and  pigs.  Dicta  of  Jnues,  J.,  Ex  parte  Hop 
Sing,  4  N.S.  W.  W.N.,  69,  and  Stephen,  C.  J.,  in 
Wright  V.  Commissioner  for  Railways,  12 
N.S.W.  S.C.R.,  5,  dissented  from.  R.  v. 
Charley  Mong,  4  N.S.  W.  W.N.,  103,  not  fol- 
lowed.  Judgment  of  the  Supreme  Court 
(1904)  4  S.R.  (N.S.W.),  272,  reversed.  Mac- 
kay V.  Davies  483 

CERTIFICATE— Special  reasons— The  Constitu- 
tion (63  &64  Vict.)  c.  12, sees.  52  (11.),  74,  106- 
199.]— See  Appeal  to  Privy  Council.  Deakin 
V.  Webb;  Lyne  v.  Webb  -        -    585 

CHARITABLE  PURPOSES  —  Will-  Construction 
—  Indefinlteness.]  —  See  Will.  Attorney- 
General  of  New  South  Wales  v.  Metcalfe  and 
others -     421 

CHEQUE— Dishonor  of— Libel— New  trial— Ex- 
cessive damages — Misdirection  as  to  measure 
of  damages.] — See  Practice.  Milts  v.  Com- 
mercial Banking  Co.  of  Sydney       -        •     470 


Fraudulent  alteration  of  amount  after 

signature — Duty  of  customer  to  take  precau- 
tions against  forgery.] — See  Banker  and 
Customer.  Marshall  v.  Colonial  Bank  of 
Australasia  Ltd. 632 

CHIEF  JUDGE  IS  EQUITY  — Appeal  — Re-hear- 
Ing — Grounds  for  reversing  Judge*8  fluding.] 
— See  Lunatic.  McLaughlin  v.  Daily  Tele- 
graph Newspaper  Co.  Ltd.  ;  McLaughlin  v. 
VcUe  of  Clwydd  Coal  M.  Co.  Ltd.  -        -    243 

CLOSING,  HOLUS  OF  —  Shops  —  Keeping  open 
after  hour  agreed  upon.] — See  Industrial 
Matters.  Clancy  v.  Butchers*  Shop  Employes 
Union  and  others 181 

CLOSING  TIME  FOR  SHOPS  —  Shop  in  which 
more  than  one  business  is  carried  on— Closed 
to  the  admission  of  the  pnbllc  for  purposes  of 
trade— Question  of  fact.]— S'ce  Shops.  Low  v. 
BonariuA 578 

'*  COLLECTED  ''—Duties  of  customs— Retrospee- 
tive  effect  of  tariff-^Tariff  proposals — Dispute 
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"  COLLECTED  ""-continued. 
as  to  Customs  duties  nlalmiHl  before  tariff  In 
force — Honey  deposited — Goods  not  dutiable,] 
— See  Customs  Duties.     Coioan  <b  Sojm  Ltd. 
V.  Lockyer 4tfO 

COLLECTIONS  UNDER  TARIFF  PROPOSALS— 
Talldation  of — Effect  of  retrospectlTe  legrlsla- 
tion.] — See  Customs  Duties.  VonoJioe  v. 
Britz 891 

COLLECTOR— Institution  of  Customs  prosecu- 
tion in  name  of.]— See  Customs  Prosecution. 
Christie  v.  Permewan,  Wright  <k  Co,  Ltd.     6M 

COMMITTEE  OF  THE  PERSON  OF  A  LUNATIC— 
Powers  of— Lunacy  Act  (N.S.W.)  (No.  45  of 
1898),  sees.  16,  172— Order  signed  by  com- 
mittee for  reception  of  lunatic  into  a  licensed 
house  under  sec.  16 — Forcible  remoyal  of 
lunatic — Action  for  trespass  and  false  im- 
prisonment— Stay  of  proceedings  under  sec. 
172 — Acts  done  for  the  purpose  of  carrying 
out  provisions  of  the  Lunacy  Act.] — See  Lun- 
atic.    McLaughlin  v.  Fosbery  and  others  547 

COMMON  LAW  OF  PARLIAMENT.]— &Ve  Elec- 
toral.    Chanter  v.  Blackicood         -        -    89 

COMMONWEALTH  AGENCIES  —  Application  of 
Act  to  Commonwealth  or  its  Agencies.] — See 
Crown.     Roberts  v.  Ahem    -        -        -    406 


-Control  of— Limits  inter  se  of  Constitu- 


tional powers  of  Commonwealth  and  State — 
Income  Tax — Taxation  of  income  of  Common- 
wealth officer— Income  taxed  after  receipt.] — 
See  Legislative  Powers.  Deakin  v.  Wehh  ; 
Lyne  v.  Webb 586 

Power  of  States  to  control — Construction 


of  State  Act  which  may  have  the  effect  of 
fettering  such  agencies.] — Se%  Legislative 
Powers.    D^Emden  v.  Pedder        •        -    91 

COMMONWEALTH  PROPERTY— Taxation  of,  by 
State — Powers  of  States — Express  and  im- 
plied restriction — Municipal  rates  —  Lands 
'*  vested'*  in  the  Commonwealth — '* Matters 
within  the  powers  of  the  Commonwealth.''] — 
See  Local  Government.  Municipal  Cowicil 
of  Sydney  v.  The  Commonxoealth    •        -    208 

COMPANY  — Suit  for  rectillcatlon  of  share 
register — Prineipal  and  agent  —  Power  of 
attorney  made  by  lunatic — Effect  of  signature 
— Representation  of  agency  —  Estoppel  — 
Transfer  of  shares  under  void  power  of 
attorney — Companies  Act  1899,  sec.  282  — 
Liability  of  company — Liability  of  lunatic  to 
make  restitution — Re-hearing— Grounds  for 
reversing  Judge's  finding.]- ^ee  Lunatic. 
McLaughlin  v.  Daily  Telegraph  Newspaper 
Co,  Ltd.  ;  McLaughlin  v.  Vale  of  Clwydd 
Coal  M.  Co.  Ltd. 248 


COMPANY— con/*n«e<i. 

Transfer  of  shares — Directors'  power  to 

refuse  to  register— Reetiflcatlon  of  register— 
Companies  Act  (N.S.W.),  No.  40  of  1890,  see. 
282 — Practice  —  Parties  —  Person  or  member 
aggrieved— Power  of  Court  to  impose  con- 
ditions—  Amendment.]  —  The  directors  of  a 
oompany,  in  exercisins  their  power  of  refusal 
to  register  transfers  oi  shares,  must  exercise  it 
in  good  faith,  and  with  due  regard  to  the 
transferror's  right  of  property  in  the  shares, 
and  the  rights  of  the  transferee,  and  must 
fairly  consider  the  question  of  tho  transferee's 
fitness.  In  an  application  under  sec.  232  of 
the  Companies  Act,  1809,  to  compel  the  direc- 
tors of  a  company  to  register  a  transfer, 
although  it  is  for  the  applicant  to  satisfy  the 
Court  by  evidence  that  there  was  no  snffici^t 
reason  for  the  refusal  of  the  directors  to  regis- 
ter, the  Court  may,  as  in  other  cases,  in  the 
absence  of  direct  evidence  on  that  point,  draw 
inferences  of  fact  from  the  circumstances  sur- 
rounding the  refusal ;  and,  if  the  reasons  in- 
ferred are  improper  or  insufficient,  may  direct 
the  company  to  register.  In  making  an  order 
for  registration  of  a  transfer,  and  rectification 
of  the  register,  in  such  a  case,  the  Court  has 
no  power  to  make  it  a  condition  of  the  order 
that  the  applicant  should  give,  and  the  com- 
pany shouta  accept,  an  undertaking  by  the 
applicant  to  indemnify  the  company  in  respeci 
of  calls  for  which  the  transferror  would  have 
been  liable  if  his  name  had  remained  on  the 
register  as  holder  of  the  shares ;  Ex  parte 
Penney,  L.R.  8  Ch. ,  446  ;  In  re  Bell  Bros.  Ltd. , 
65  L.T.  (N.S.),  246  ;  and  In  re  Coalport  China 
Co.,  (1895)  2  Ch.,  404 ;  considered  and  applied. 
Where  an  application  was  made  by  the  party 
beneficially  interested  in  shares,  to  compel 
registration  of  a  transfer  of  the  shares  in  the 
name  of  nominees,  who  had  executed  the 
transfer  as  transferees,  but  who  were  not  joined 
as  parties  to  the  application  :  Held,  that  tbe 
proceedings  could  oe  amended  by  joining  the 
nominees  as  applicants.  Decision  of  Walker, 
J.  (24th  May,  1904),  except  as  to  the  under- 
taking, affirmed.  Semble,  the  High  Court  in 
the  hearing  of  an  appeal  from  the  Supreme 
Court  of  a  State,  cannot  receive  fresh  eviaence. 
New  Lambton  Land  and  Coal  Co,  Lid.  v.  Lon- 
don Bank  of  Australia  and  others  '        '    524 

COMPENSATION— Valuation  of  laud  resumed— 
Incomplete  possessory  title — Penons  In  pos- 
session entitled  to  have  a  valuation  made  of 
their  estate  or  interest — Prima  fhcie  case  for 
compensation.]- ^ee  Land  Rksumption.  CUs- 
sold  V.  Perry .        -        -        -        - 


CONFLICT  OF  LAWS— Commonwealth  ageades 
— Power  of  States  to  control — Constmetloa  of 
State  Act  which  may  have  the  effect  of  fetter- 
ing such  agencies.] — ^ee  Lkoislatite  Powxbs. 
D'Emden  v.  Pedder        -        -        -        -    01 
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CONSIDERATION— Reasonable  or  sufficient,  at 
time  of  execution — Bill  of  sale — Assignment — 
Registration — Assignment  by  debtor  in  in- 
solrent  circumstances  without  sufficient  con- 
sideration voidable.]  —  Ste  Bill  of  Sale. 
Dixon  V.  Todd 820 

CONSOLIDATING  ACTS  —  Construction.]  ~  Stt 
Arrkst.    Nolan  v.  Clifford   -        -        -429 

CONSTABLE  —  Arrest  without  warrant.]  —  Set 
Arrest.     Nolan  v  Clifford    -        -        •    429 

CONSTITUTION,  interpreUtion  of  the— History 
of  legislation — Reference  to  draft  bills  pre- 
pared by  Conventions.]— S^ee  Customs  Duties. 
StcUe  of  Tasmania  v.  Commanwealtk  of  Aus- 
tralia and  State  of  Victoria    >        -        -     829 

CONSTITUTIONAL  POWERS  OF  COMMON- 
WEALTH AND  STATE— Limits  inter  se— Con- 
trol of  Commonwealth  agency — Income  tax — 
Taxation  of  income  of  Commonwealth  officer — 
Income  taxed  after  receipt.] — See  Legislative 
Powers.     Deahin  v.  Wehb ;  Lyne  v.  Wehh  586 

CONSTRUCTION— Will  —  Charitable  purposes  — 
ladefliilteness.] — See  Will.  Attorney -General 
of  New  South  WcUea  v.  MetcaJfe  and  others  42 1 

CONSUMPTION— Passing  of  goods  Into  another 
State  for — Importation  of  goods  Into  State 
before  imposition  of  uniform  duties — Appor- 
tionment of  duties  between  States.]  —  See 
Customs  Duties.  State  of  Tasmania  v. 
Commonwealth  of  Australia  and  State  of 
Victoria 829 

CONVENTION- Individual  opinions  of  members 
of  the  Convention  expressed  in  debate  eannot 
be  referred  to  for  the  purpose  of  construing 
the  Constitution.]  —  Municipal  Council  of 
Sydney  v.  The  Commonwealth         •        •     208 

CONTENTIONS,  reference  to  draft  bills  prepared 
by — Interpretation  of  the  Constitution — His- 
tory of  legislatlou.]— ^ee  Customs  Duties. 
StcUe  of  Tasmania  v.  Commonwealth  of  Aus- 
tralia and  Stale  of  Victoria    •        •        -    329 

COSTS — Review  of  taxation  —  Costs  of  three 
counsel — Costs  of  preparing  fresh  briefe  for 
appeal.] — See  Practice.  Donohoe  v.  Britz  662 

. Security  for — Appeals   to  High  Court — 

Application  for  increase  of  amount — Time  for 
making  application — Costs  of  affidavits — 
Fees  of  counsel.] — See  Practice.  McLaughlin 
V.  Daily  Telegraph  Newspaper  Co.  Ltd,  ; 
McLaughlin  v.  Vale  oj  Clwydd  Coed  M.  Co. 
Ltd.        -        -        -        -        .        -        -     148 


Taxation — Expenses  of  party  attending 

trial — Party  not  a  witness — Election  petition 
—  Costs  of  party   up   to    particular  day  — 


COSTS— continued. 
Reduction  of  fee  on    counsel's    brief.] — See 
Practice.     Chanter  v.  Blackwood         •    456 

COUNSEL— Costs— Taxation— Costs  of  party  up 
to  particular  day  —  Reduction  of  fees  on 
counsefs  brief.]— ^ee  Practice.  Chanter  v. 
Biackioood 456 


Costs  of  three — Review  of  taxation — Costs 

of  preparing  fresh  brlef^  for  appeal.] — ^ee 
Practice.    Donohoe  v.  Britz-  -    662 


-Hearing  two,  on  demurrer.]— ^ee  Prac- 


tice.    Bond  V.    The  Commonwealth  of  Aus- 
tralia         18 

CROSS-DEMURRERS— Right  to  begin— Hearing 
two  counsel.]— jSee  Practice.  Bond  v.  The 
Commonwealth  of  Australia  -        -     18 

CROSSES  ON  BALLOT-PAPER  —  Requisites  of 
cross  considered.] — See  Electoral.  Cameron 
V.  Fysh 814 

CROWN— Application  of  Act  to  Crown— Protec- 
tion of  servants  and  agents  of  Crown — 
Appeals  to  High  Court  from  inferior  Courts  of 
States— Poliee  Offences  Act  1890  (Ylctoria) 
(No.  U26),  sec.  5.]— The  Executive  Govern- 
ment of  the  Commonwealth  or  of  a  State  is 
not  bound  by  a  Statute  unless  the  intention 
that  it  shall  be  bound  is  apparent :  Held, 
therefore,  that  sec.  5  of  the  Police  Ojffencet 
Act  1890  (Victoria)  did  not,  when  it  came  into 
force,  affect  the  Government  of  Victoria,  and 
does  not  now  affect  the  Government  of  the 
Commonwealth  or  its  agencies  in  the  manage- 
ment of  departments  transferred  to  the  Com- 
monwealth. Where  an  act  may  lawfully  be 
done  by  the  Crown  either  at  common  law  or 
by  statute,  the  Crown  is  not  restricted  in  its 
choioe  of  agents  or  in  the  form  of  their 
appointment  or  in  the  mode  of  their  re- 
muneration, and  the  agents  may  do  the  act  by 
their  own  hands  or  by  those  of  their  servants. 
Held,  therefore,  that  a  person  who,  being  the 
servant  of  an  independent  contractor  em- 
ployed by  the  Government  of  the  Common- 
wealth to  remove  nightsoil  from  Common- 
wealth premises,  carried  out  that  work 
without  a  licence  from,  and  without  having 
given  any  security  to,  the  local  authority,  was 
not  guilty  of  an  offence  under  sec.  5  (vii.)  of 
the  Police  Offences  Act  1890.  Observations  as 
to  appeals  direct  from  inferior  State  Courts  to 
the  High  Court.     Roberts  v.  Ahtrn        -    40t( 

CROWN  LAND— Supply  of  material  for  vermin 
proof  fencing  by  municipality  to  lessee  of — 
Determination  of  lease — Liability  of  Board  of 
Land  and  Works  for  payment  of  Instalments 
— Interest.] — See  Vermik  Destruction.  Shire 
of  Arapiles  v.  Board  qf  Land  and  Works    •?• 

CUSTOMER  —  Banker  —  Cheque  —  Fraudulent 
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CVSTOUER—continued. 
alteration  of  amount  after  signature — Duty  of 
costomer  to  take  precautions  against  forgery.] 
— See  Banker  and  Customkk.    Marshall  v. 
Colonial  Bank  of  Australaaia  Ltd,  •    632 

CUSTOXS  DUTIES— Tlie  Commonwealth  of  Aus- 
tralia Constitution  Act  (63  &  64  Yict.  c.  12)— 
The  Constitution,  sees.  92,  85 — Customs  Tariff 
(No.  14  of  1902),  sees.  4,  5— Customs  Dulles 
Act  (W.A.)  (1  Edw.  YII.,  No.  3)  sec.  i— Western 
Australian  Parliament  —  Poi^ver  to  Impose 
duties — Goods  of  Australian  origin — Imposi- 
tlun  of  duties  on  foreign  goods — Duties  im- 
posed by  Parliament  of  Western  Australia  on 
goods  of  Australian  origin  higher  than  rate 
prescribed  on  like  goods  of  foreign  origin  by 
Federal  Parliament — Rate  of  duty  on  foreign 
goods  t4>  be  computed  according  to  Western 
Australian  tariff — *'  Like  goods,"  meaning  of.] 
— The  power  of  the  Parliament  of  Western  Aus- 
tralia under  sec.  95  of  the  Constitution  to  tax 
goods  by  way  of  customs  duties  is  as  un- 
fettered, so  far  as  regards  the  description  of 
goods  to  be  taxed,  as  it  was  before  the  estab- 
lishment of  the  Commonwealth ;  but  the 
duties,  as  prescribed  by  that  Parliament,  do 
not  attach,  by  virtue  of  the  Western  Austra- 
lian Tariff  Act,  to  goods  which  are  imported 
from  beyond  the  limits  of  the  Commonwealth. 
The  imposition  of  duties  on  foreign  goods  is 
within  the  exclusive  authority  of  the  Parlia* 
ment  of  the  Commonwealth.  The  third  para- 
graph of  sec.  95  of  the  Constitution  is  to  be 
read  as  a  governing  enactment  qualifying  the 
construction  of  every  Federal  tariff.  Its  effect 
is,  that  if  the  rates  imposed  by  the  Western 
Australian  tariff  on  any  goods  of  Australian 
origin  are  higher  than  the  rates  prescribed  by 
the  Federal  tariff  upon  the  importation  of 
like  guods,  that  tariff  is  to  be  reaa  in  Western 
Australia  as  ii  the  higher  rate  were  prescribed 
by  it.  The  taxation  of  foreign  goods  is  there- 
fore the  act  of  the  Parliament  of  the  Common- 
wealth, and  not  of  the  Parliament  of  Western 
Australia.  The  expression  *' like  goods"  in 
sec.  95  is  merely  a  term  of  comparison  ;  it 
includes  such  goods  of  non- Australian  origin 
as  are  of  the  same  description  as  the  goods 
mentioned  in  the  Western  Australian  tariff, 
and  is  not  limited  to  goods  of  a  class  which  is 
presentl}'  of  Australian  orisin.  D.  ds  W. 
Mvrray  d:  Co.  Ltd.  v.  The  Collector  of 
Customs 2^ 


-The  Constitution  (63  &  64  Yict.)  c.  12, 


sees.  89,  92,  93— Duties  of  Customs  and  Excise 
— Importation  of  goods  into  State  before 
impusitlon  of  uniform  duties — Passing  of  goods 
afterwards  into  another  State  for  consumption 
— Apportionment  of  duties  between  States — In- 
terpretation of  the  Constitution — History  of 
legislation — Reference  to  draft  bills  prepared 
by  Conventions.]— Sec.  9.3  (i.)  of  the  Constitu- 
tion applies  only  to  goods  imported  after  the 


CUSTOMS  mmEB— continued. 
imposition  of  uniform  duties  of  customs,  and 
not  to  goods  imported  before  that  time :  HM^ 
therefore,  that  the  State  of  Tasmania  was  not 
entitled  under  the  Constitution  to  be  credited 
with  duties  of  customs  collected  by  the  Com- 
monwealth in  the  State  of  Victoria  on  goods 
imported  into  Victoria  between  the  date  of 
the  establishment  of  the  Commonwealth  and 
that  of  the  imposition  of  uniform  duties  of 
customs,  and  passing  after  the  latter  date 
therefrom  into  the  State  of  Tasmania  for  con- 
sumption :  Hdd  also,  for  a  similar  reason, 
that  the  State  of  Tasmania  was  not  entitled 
under  the  Constitution  to  be  credited  with 
duties  of  excise  paid  on  goods  produced  in 
Victoria  beween  the  same  dates  and  passing 
after  the  latter  date  therefrom  into  the  State 
of  Tasmania  for  consumption.  In  the  inter- 
pretation of  the  Constitution  reference  may 
DC  had,  as  matter  of  history  of  legislation,  to 
the  draft  bills  of  1891,  1897,  and  1898,  pre- 
pared under  legislative  authority  of  the  several 
States.  State  of  Tasmania  v.  CommonieeaUh 
of  Australia  and  Stale  of  Victoria  •        -    329 


-Customs  Act  1901  (No.  6  of  1901),  sees. 


130,  144,  164  (a),  234  (e)— Untrue  deelanUlon 
— Proprietary  medicine  —  Value  for  dnty  — 
** Ordinary  market  value  In  the  country  whence 
imported"— CustomsTarlff  1902  (No.  14of  1902), 
sees.  4,  5,  6 — ^Time  of  imposition  of  uniform 
duties — Yalidation  of  collections  under  tariff 
proposals — Effect  of  retropectire  legislation — 
Special  leave  to  appeal — Delay.] — On  I6th 
October,  1901,  the  respondent  made  a  declar- 
ation as  to  the  value  of  certain  medicinal  pre- 
parations imported  by  him  from  abroad,  which 
were  not  dutiable  under  the  then  existing 
tariff  of  New  South  Wales,  but  were  made 
dutiable  under  the  CuMoms  Tarif  1902.  On 
10th  November,  190.3,  the  respondent  was 
charged  under  sec.  234  of  the  CuMoms  Act, 
with  having  made  an  untrue  statement  in  his 
declaration.  It  was  admitted  that  the  state- 
ment was  true  in  the  natural  and  ordinary 
meaning  of  its  terms,  and  that  it  w^as  only 
untrue  when  construed  in  the  light  of  the 
artificial  rule  laid  down  in  sec.  144  of  the 
Customs  Act  1901,  for  valuing  goods  of  that 
kind.  The  respondent  was  convicted  and 
fined  :  Held,  that  the  conviction  was  bad, 
that  the  respondent  was  not  guilty  of  any 
offence  against  the  law  existing  at  the  date  on 
which  he  made  the  declaration,  and  that  there 
was  nothing  in  the  retrospective  sections  of  the 
Customs  Tariff  Act  1902  that  rendered  htm 
liable  to  be  prosecuted  subsequently  in  respect 
of  it.  Held  also,  on  motion  to  rescind  the 
order  granting  special  leave  to  appeal  from  the 
Supreme  Court,  that  the  order  was  properly 
made,  the  question  raised  being  an  important 
question  of  law,  and  of  general  interest  to  the 
mercantile  community,  that  the  attendance  of 
the  appellant  at  the  taxation  of  costs,  after 
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the  judgment  of  the  Full  Court  appealed  from, 
was  not  an  act  of  acquievoence  that  would 
perempt  the  appeal,  and  that  a  delay  of  two 
months  in  applying  for  leave  to  appeal,  the 
respondent  nothavins;  been  prejudiced  thereby, 
was  not,  under  the  circumstances,  a  sufficient 

f round   for  rescinding  the    order  of    leave, 
decision  of  the  Supreme  Court  (1904),  4  S.R. 
(N.S.W.),  116,  affirmed.  Dcnohoev,  Britz  391 

-Costoms  Act  1901  (No.  6  of  1901 ),  sees.  130, 


167— Customs  Tariff  1902  (No.  14  of  1902),  sees. 
3, 4, 6, 6— Dispute  as  to  Customs  duties  claimed 
before  Customs  Tariff  In  force — Retrospective 
effect  of  Customs  Tariff — Duties  of  Customs 
"collected'' — Money  deposited.] — The  words 
"  duties  of  Customs  collected  pursuant  to  any 
tariff"  in  sec.  6  of  the  Customs  Tarijf  1902  do 
not  include  money  deposited  with  the  collec- 
tor of  customs  under  an  agreement  in  the 
terms  of  sec.  167  of  the  Customs.  Act  1901. 
Prior  to  the  passing  of  the  Customs  Tariff  1902^ 
Customs  duties,  in  accordance  with  the  draft 
tariff  then  before  Parliament,  were  demanded 
on  the  importation  of  certain  goods,  such  ^oods 
not  then  being  subject  to  Customs  duty  under 
the  tariff  of  the  State  into  which  they  were 
imported.  The  importer  refused  to  pay  the 
duty,  but  deposited  with  the  collector  the 
amount  claimed.  The  Customs  Act  1901  had 
then  been  passed,  and  the  deposit  was  made 
in  supposed  compliance  with  sec.  167  of  that 
Act,  which,  however,  had,  in  point  of  law,  no 
application  to  the  case  of  goods  imported  at 
that  date.  The  soods  in  question  were  not 
included  as  dutiable  goods  in  the  schedule  to 
the  Customs  7*a7*/^*1902.  In  an  action  brought 
after  the  passing  of  the  Cuntoms  Tariff  1902 
by  the  importer  to  recover  from  the  collector 
the  amount  so  deposited :  Held,  that  the 
money  must  be  taken  to  have  t>een  deposited 
under  an  agreement  in  the  terms  of  ifQc, 
167,  and  M'hich  could  be  varied  by  the 
parties  as  to  the  limit  of  six  months  specified 
in  [that  section.  Held,  also,  that  the  duty 
demanded  was  not  legally  payable,  and  that 
the  plaintiff  was  entitled  to  recover  the  money 
deposited,  notwithstanding  sec.  6  of  the 
Cwitoms  Tariff  1902.  Cowan  db  Sons  Ltd,  v. 
Lochytr  .-..,.     460 

CUSTOMS  PROSECUTION— Procedure  in  Court 
of  Summary  Jurisdiction — Institution  of  prose- 
cution in  name  of  "  Collector  ^ — Justices  Act 
1890(?lct«)rla)  (No.  1105),  sees.  18, 19— Customs 
Act  1901  (No.  6  of  1901),  sees.  4, 245, 248, 251.]— 
A  customs  prosecution  for  a  pecuniary  penalty 
not  exceeding  £o00  must  be  instituted  in  the 
name  of  the  Collector  for  the  State.  In  a  cus- 
toms prosecution  in  a  Court  of  Petty  Sessions 
in  Victoria  the  information  ma V  be  laid  by  a 
duly  authorised  agent  of  the  Collector  for  Vic- 
toria, but  must  state  that  the  information  is 


CUSTOMS  PROSECUTION— cona'nu€(;. 
in  the  name  and  on  behalf  of  such  Collector. 
Christie  v.  Pe^-meican,  Wright  d?  Co.  Ltd.     693 

DANGEROUS  STATE  OF  PREMISES— Injury  to 
customer  —  Invitation  by  owner  —  Scope  of 
servant's  auiliorlty — Direction  by  servant — 
Evidence.]— S'ee  Nkglioence.  Mountney  v. 
SmUh 14« 

DECLARATION,  UNTRUE— Proprietary  medleine 
—Value  for  duty— *' Ordinary  market  value 
in  the  country  whenee  Imported  "—Time  of 
Imposition  of  uniform  duties — Talidatlon  of 
eol lections  under  tariff  proposals — Effect  of 
retrospective  legislation.]  —  See  Customs 
Duties.     Dotiohoe  v.  Britz    -        -        -    391 

DEFECTS  AND  IRREGULARITIES— Amendment 

of.]— /?€€  Practice.     McLaughlin  v,  Fo^ery 
and  others       .---.-    647 

DELAY- Special  leave  to  appeal  to  Hiirh  Court.] 
— 5ee  Customs  Duties.   Ihnohoev.  Britz    391 

DEMURRERS— Cross-demurrers-Right  to  be^rtn 
— Heariiijr  two  counsel.] — See  Practice. 
Bond  v.  The  Commonwealth  oj  Australia      13 

DEPARTMENT,  TRANSFERRED  —  Officer  re- 
tained—Existing and  accruing  rights — Pay« 
ment  of  salary  —  Appropriation.]  —  See 
Officers.  Bond  v.  The  Commonwealth  of 
Australia 13 

DEVISE— Told  for  uncertainty— Will— Coustrue- 
tiou  —  Charitable  purposes.]  —  See  Will. 
Attorney-General  of  New  South  Walts  v. 
Metcalfe  and  others        .         -        -        -    421 

DIRECTORS'  POWER  TO  REFUSE  TO  REGISTER 
— Company — Transfer  of  sliares^Rectiflcation 
of  register— Companies  Act  (N.S.W.),  (No.  40 
of  1899),  sec.  232— Practice— Parties— Per- 
son or  member  aggrieved— Power  of  Court  to 
Impose  conditions — Amendment.] — See  Com- 
pany. New  Lambton  Land  and  Coal  Co.  Ltd. 
V.  London  Bank  of  Atustralia  and  others     524 

DISPUTE— As  to  Customs  duties  claimed  before 
tariff  in  force — Retrospective  effect  of  tariff 
— Tariff  proposals — Duties  of  Customs  *^  col- 
lected " — Money  deposited— Goods  not  duti- 
able.]—/S-fie  Customs  Duties.  Coxoan  ct?  Sons 
Limited  v.  Lockyer         ...        -    460 

DIVISION,  voter  voting  out  of  his- Voting  by 
post —  Application  for  ballot-paper  —  Witness 
to  signature  —  Mandatory  or  directory  •  pro- 
vision—^Form  of  ballot-pnper — Writing  name 
of  candidate.] — See  Elkctoral.  Moloney  v. 
McEkicham 77 

DRAINAGE  —  Local  Board  —  Construction  of 
sewer — Trespass — **  Necessary  " — Health    Act 
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(Western  AustraUa)  1898  (No.  24),  sec.  168.]— 
By  sec.  158  of  the  Health  Act  (Western  Aus- 
tralia) 1898  (No.  24),  a  Local  Board,  in  case  it 
ia  necesaary  for  the  proper  drainage  of  any 
land  that  drains  or  sewers  should  be  made 
through  private  premises,  is  empowered  to 
make  an  order  on  the  owner  requiring  him  to 
permit  the  construction  of  such  drains  or 
sewers,  and,  after  one  month  from  the  making 
of  the  order,  to  form  such  drains  or  sewers  as 
may,  in  the  opinion  of  the  Local  Board,  he 
necessary  for  the  proper  drainage  of  the 
land.  The  defeodants,  the  Local  Board 
of  Health  of  the  City  of  Perth,  for  the  pur- 
pose of  draining  certain  premises  known  as 
Town  Lot  49,  after  having  served  the  neces- 
sary order,  entered  upon  the  land  of  the 
plaintiff,  adjoining  Lot  49,  and  constructed 
thereon  a  sewer.  Heldy  that  the  discretion 
to  determine  that  works  were  necessary  was, 
by  the  Act,  vested  in  the  Local  Board,  and 
that,  in  the  absence  of  mala  fides,  their 
decision  as  to  the  necessity  of  the  under- 
taking could  not  be  questioned  by  the  Court. 
Dictum  of  Malins,  V.C.,  in  Vernon  v.  Vestry 
of  St.  Janies,  49  L.J.,  Ch.,  p.  130,  approved. 
Judgment  of  the  Supreme  Court  reversed. 
Local  Board  of  Health  of  Perth  v.  Maley    702 

• 

DROVER— Travelling  sheep— Person  In  charge 
of  sheep  travelling  less  than  40  miles— Travel- 
ling statement  unnecessary.] — See  Travel- 
LIKO  Sheep.    Saunders  v.  Borthi^tle      -    879 

DUTIES  OF  CUSTOMS  AND  EXCISE— Importation 
of  goods  Into  State  before  imposition  of 
uniform  duties — Passing  of  goods  afterwards 
into  another  State  for  consumption— Appor- 
tionment of  duties  between  States.]  —  See 
Customs  Duties.  State  of  Tasmania  v. 
Commonwealth  of  Australia  and  State  of 
Victoria 329 

DUTIES  OF  EXCISE— Brewers*  licence  fees— 
^'  Police "  powers  of  States — Regulation  of 
trade.] — See  Excise  Duties.  Peterswald  v. 
Bartley 497 

DUTIES,  power  to  impose — Goods  of  Aastralian 
origin — Imposition  of  duties  on  foreign  goods 
— Duties  imposed  by  Parliament  of  Western 
Australia  on  goods  of  Aastralian  origin  higher 
than  rate  prescribed  on  like  goods  of  foreign 
origin  by  Federal  Parliament— Rate  of  duty 
on  foreign  goods  to  be  computed  according  to 
Western  Australian  tarlflT— *' Like  goods," 
meaning  oL^^See  Customs  Duties.  D,  and 
W.  Murray  db  Co,  Ltd.  v.  7'he  Collector  of 
Customs 25 

DUTT,^  value  for— '«  Ordinary  market  value  in 
the  ^country  whence  Imported" — Untrue 
declaration — Proprietary  medicine — ^Time  of 
Imposition  of  uniform  daties— Yalidation  of 
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collections  under  tariff  proposals— Effect  of 
retrospective     legislation.]  —  See     Customs 
Duties.     Donohoe  v.  Britz    -        -        -    8»1 

ELECTION  PETITION— CosU  —  Taxation  —  Ex- 
penses  of  party  attending  trial — Party  not  a 
witness — Costs  of  party  ap  to  particular  day 
— Reduction  of  fees  on  counsel's  brief.] — See 
Practice.     Chanter  v.  Blachoood  •        •    45t 

ELECTORAL  —  Commonwealth    Electoral    Act 
1902  (No.  19  of  1902),  sees.  109,  111,  112,  119, 
122,  134,  147,  148,  158,  199,  200;  Schedule, 
Form  K,  Form  Q— Election — Compliance  with 
Form  Q— Mandatory  or  directory — Initialling 
ballot-papers  npon  front — Postal  votes — Num- 
bers on  counterfoils  transposed — Postal  votes 
not  received  before  close  of  poll — Postal  votes 
given  by  marksmen — Jurisdiction  of  Court  to 
inquire  how  voter  has  voted — Secrecy  of  ballot 
— Declaring  election  void — Costs  on   higher 
scale.] — A  substantial  compliance  with  Form 
Q  in  the  Schedule  to  the  Uommonwealth  Elec- 
toral Act  1902  is  sufficient  to  entitle  a  voter 
absent  from  the  polling  place  for  which  he  is 
enrolled  to  vote  at  another  polling  place  within 
the  Division.     The  provision  in  sec.  134  that 
the  initials  of  the  presiding  officer  shall  be 
upon  the  backs  of  ballot-papers  is  directory 
only  :     Held,    therefore,    that    ballot-papers 
having  the  initials  upon  their  faces,  but  in  such 
a  position  that  when  the  papers  were  folded 
as  required  by  sec.   147  the  initials  could  be 
seen  bv  the  presiding  officer,  were  not  thereby 
invalidated.     The  mere  fact  that  the  number 
on   the  counterfoil  to  a  postal  ballot-paper 
does  not  correspond  with  tbe  number  on  the 
application  is  not  necessarily  of  itself  sufficient 
to  invalidate  the  vote.     The  effect  of  sec.  119 
is  that  postal  votes  not  received  by  the  Return- 
ing Officer  at  the  close  of  the  poll  are  invalid, 
even  though  they  may  have  been  then  received 
by  an  Assistant  Returning  Officer.  It  is  manda- 
tory that  a  person  who  wishes  to  vote  by  peat 
shall  sign  his  name  to  the  application  and  also 
to  the  counterfoil  :     Held,  therefore,  that  a 
marksman  is  not  entitled   to  vote  by  post. 
Effect  of  various  markings  of  ballot-papers 
considered  and  decided.     The  High  Ck>urt  has 
no  jurisdiction  to  inquire  for  which  candidate 
a  voter  has  voted,  and  therefore  cannot  direct 
a  scrutiny  for  determininff  such  a  question. 
If  at  an  election  the  number  of  persons  not 
entitled  to  vote  who  have  been  allowed  to  vote, 
or  of  persons  entitled  to  vote  who  have  been 
prevented  from  voting,  or  of  both,  is  greater 
than  the  difference  between  the  number  of 
votes  cast  for  the  candidate  declared  bv  the 
Returning  Officer  to  have  been  elected  and 
that  of  votes  cast  for  the  candidate  declared 
to  have  the  next  highest  number  of  votes,  the 
election  is  void.     Application  for  ooeta  on 
higher    scale    refused.       Chanter   v.    Black- 
wood 121 
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Commonwealth  Electoral  Act  1902  (No.  19 

of  1902),  sees.  109,  112,  113,  114,  119,  189, 
158,  209  ;  Schedule,  Form  K— Acts  Interpre- 
tation Act  1901  (No.  2  of  1901),  sec.  18— 
Election — Voting  by  post— Application  for 
ballot-paper — Witness  to  sigrnatnre — Manda- 
tory or  directory  provision — Voter  voting  out 
of  his  division— Form  of  ballot-paper — Writing 
name  of  candidate.]— The  direction  in  Form 
K  in  the  Schedule  to  the  CommonwecUth 
Electoral  Act  1902,  introduced  by  the  letters 
*'N.B."  as  to  the  persons  by  whom  applica- 
tions for  postal  vote  certificates  are  to  be 
attested,  is  mandatory :  Heldf  therefore, 
that  postal  votes,  given  upon  certificates  and 
ballot-papers  issued  to  electors  pursuant  to 
applications  not  attested  by  a  person  of  one  of 
the  classes  there  specified,  are  invalid.  A 
ballot-paper,  issued  pursuant  to  sec.  139  of 
the  Commonwealth  Electoral  Act  1902  and 
Regulations  made  thereunder  to  a  voter 
abeent  from  his  Division,  must  be  in  the 
ordinary  form,  having  the  names  of  the  candi- 
dates printed  or  written  thereon,  and  the 
voter  must  vote  in  the  ordinary  way  by 
making  a  cross  opposite  the  oame  of  a  candi- 
date :  Held,  therefore,  that  votes  given  by 
the  voters  writing  on  a  blank  ballot-paper  the 
name  of  one  of  several  candidates,  are  invalid. 
Moloney  v.  McEacham   -        -  -77 

-Commonwealth  Electoral  Act  1902  (No.  19 


of  1902),  sees.  124,  182,  188,  189,  151,  155, 
158,  163,  161,  181,  199;  Schedule,  Form  P, 
Form  Q — The  Const! to tioii,  sec.  44  •  •  Election 
— Form  of  ballot-paper — Cross  within  a  square 
— Mandatory  or  directory  provision — Striking 
out  name  of  candidate — ^Writing  name  of 
eaodidate — Illegal  practices — Jurisdiction  of 
Court  to  set  aside  elecion  for  single  act  of 
bribery — Common  Law  of  Parliament.] — The 

S revisions  of  Part  XI.  of  the  Commonioealth 
Uectoral  Act  1902,  requiring  the  cross  made 
by  a  voter  on  a  ballot-paper  to  be  placed 
within  a  square,  are  directory  and  not  manda- 
tory, and  it  is  suificient  if  they  are  sub- 
stantially complied  with  by  making  a  cross 
opposite  the  name  of  the  candidate  :  So  held 
by  Oriffithf  C.J.,  and  Barton^  J.,  O^Connor, 
J.,  diss.  The  striking  out  of  the  name  of  a 
candidate  not  voted  for  does  not  of  itself 
render  the  ballot-paper  informal.  Ballot- 
papers  to  be  used  by  voters  voting  at  a  polling 
place  other  than  that  for  which  they  are  en- 
rolled, on  making  a  declaration  in  Form  Q  in 
the  schedule,  must  be  in  the  ordinary  form, 
and  the  voter  must  vote  by  placing  a  cross 
opposite  the  name  of  a  candidate  :  Htid, 
therefore,  that  votes  given  by  such  persona  bv 
writing  the  name  of  a  candidate  on  a  blank 
ballot-paper  are  invalid.  The  High  Court  has 
no  jurisdiction  under  the  Statute  to  avoid  an 
election  on  the  ground  that  one  of  the  candi- 
dates has  by  himself  or  his  agents  been  guilty 


ELECrrORA  h—<^ntinued. 
of  illegal  practices,  unless  there  is  reasonable 
ground  for  believing  that  the  result  of  the 
election  may  have  been  affected  by  such  illegal 
practices.  Quan^,  whether  by  the  Common 
Law  of  the  Commonwealth  the  High  Court 
has  jurisdiction  to  avoid  an  election  on  the 
ground  of  a  single  act  amounting  to  bribery 
at  Common  Law,  committed  by  or  on  behalf 
of  a  candidate.     Chanter  v.  Blachoood   •    89 

-Commonwealth  Electoral  Act  1902  (No.  19 


of  1902),  sees.  189,  158 ;  Schedule,  Form  Q— 
Election— Adjourned  poll— Persons  entitled  to 
vote— Voter  absent  from  polling  place  for 
which  enrolled— Refusal  of  Returning  Officer 
to  receive  votes  of  **  absent  electors  " — Void 
election.] — Where,  pursuant  to  sec.  153  of  the 
Commonioealth  Electoral  Act  1902,  the  polling 
at  a  polling  booth  has  been  adjourned  to  a 
subsequent  day,  the  persons  entitled  under 
sec.  139  to  vote  at  that  polling  booth  on  sign- 
ing a  declaration  in  Form  Q  m  the  Schedule 
are  those  who,  on  the  original  polling  day, 
were  absent  from  the  polling  place  for  which 
they  are  enrolled.  The  words  **  absent  from 
the  poUinfl^  place  "  in  sec.  139  mean  *'  absent 
from  the  locality  of  the  rnolling  place."  The 
Presiding  Officer  at  an  aajourncd  poll  refused 
to  receive  the  votes  of  any  electors  claiming  to 
vote  under  sec.  139  {i.e.  upon  making  declara- 
tions in  Form  Q)  :  Held,  that  in  order  to 
invalidate  the  election  on  the  ground  of  such 
refusal  it  must  be  shown  that  the  number  of 
electors  entitled  to  vote  in  that  manner  whose 
votes  were  refused  was  such  that  the  result 
of  the  election  might  have  been  affected  by  the 
refusal.     Hir&ch  v.  Phillips   -        -        -     183 

-Commonwealth  Electoral  Act  1902  (No.  19 


of  1902)  sees.  151,  194  (a),  (e)— Amendment  of 
petition — Crosses  on  ballot-paper — Irregulari- 
ties— Evidence — New  case  sought  to  be  made 
at  hearing.] — A  new  fact  relied  on  to  invali- 
date an  election  will  not  be  allowed  to  be  set 
up  by  amendment  of  the  petition  after  the 
time  allowed  by  law  for  presenting;  a  petition. 
The  requisites  of  the  cross  prescribed  by  the 
Commonwealth  Electoral  Act  U}  h^  put  upon 
the  ballot-papers  considered.  A  petitioner 
will  be  kept  strictly  to  the  case  made  by  the 
petition.     Cameron  v.  Fysh   -        -        -    814 

ENGLAND,  LAWS  OF,  introduced  into,  or  cap- 
able of  being  applied  in  New  South  Wales — 9 
Geo.  IV.,  c.  88,  sec.  24.]— 56«  Prescription. 
Delohery  v.  Permanent  Trnstee  Co.  ofN.8.  W, 
288 

ESTOPPEL  —  Principal  and  agent  —  Power  of 
attorney  made  by  lunatic — ElTect  of  signature 
— Representation  of  agency  —  Transfer  of 
shares  under  void  power  of  attorney— Com- 
panies Act  (N.8.W.)  1899,  see.  282  —  Suit  for 
rectification  ot  share  register  —  Liability  of 
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company— Liability  of  lunatic  to  make  restitu- 
tion —  Re-liearlng  —  Grounds  for  reversing 
Judjce's  fiiidliiff.]— ^««  Lunatic.  McLaugMin 
V.  Daily  Telegraph  Newspaper  Co.  Ltd.  ; 
McLaughlin  v.  Vale  of  Clwydd  Coal  M.  Co. 
Ltd. «*« 

EYIQENCE—Dan^rous  state  of  premises— In- 
Jury  to  customer— Invitation  by  owner— Scope 
of  servant's  autliorlty— Direction  by  servant- 
Conversation  between  servant  and  plaintiir.] — 
See  Neulioence.     Moivntney  v.  Smith  -     14*5 

FRESH  —  Appeal  to  High  Court  — 


Semble,  the  High  Court,  on  the  hearing  of  an 
appeal  from  the  Supreme  Court  of  a  State, 
cannot  receive  fresh  e\idenee,]—Xew  Lamhton 
Land  and  Coal  Co.  Ltd.  v.  London  Bank  of 
Australia  and  others         -        -        -        -  524 

REBUTTIXG— Ancient  lights— Enjoy- 


ment for  twenty  years  and  upwards— Pre- 
sumption of  lost  grant.]- *^c€  PKESCBiPriON. 
Delohery  v.  Ptinnanent  Trmtee  Co.  of  N.  S.  W. 
-  288 


EXCISE  DUTIES— The  Constitution,  sees.  73,  86, 
90—**  Duties  of  Excise  "— **  Police  ^  powers  of 
State-Liquor  Act  (N.S.W.),  (No.  18  of  18»8), 
sec.  71— Brewer's  licence  fees— Appeals  flpom 
State  Courts— Justices  Act  (N.S.W.)  (Xo.  27  of 
1902),  sec.  106— **  Final  and  conclusive."]— 
Brewers'  liceDce  fees  under  sec.  71  of  the  New 
South  Wales  Liqitor  Act,  (No.  18  of  1898),  are 
not  "  duties  of  excise  "  within  the  meaning  of 
sees.  86  and  90  of  the  Constitution.  The 
imposition  of  such  licence  fees  is  a  bond  Jide 
exercise  of  the  police  power  of  the  State,  for 
the  control  and  regulation  of  the  trade. 
Brewers^  and  Maltsters'  Association  of  Ontario 
V.  Attomey-Oeneral  of  Ontario  (1897)  A.C., 
231  ;  and  Bank  of  Toronto  v.  Lambe,  12  App. 
Cas.,  575,  applied.  Notwithstanding  sec.  106 
of  the  New  South  Wales  Justices  Act,  (No.  27 

.  of  1902),  which  provides  that,  on  appeals  by 
way  of  special  case  stated  for  the  opinion  of 
the  Supreme  Court,  the  judgment  of  the  Ourt 
shall  be  *'  final  and  conclusive"  the  High  Court 
has  jurisdiction,  under  sec.  73  of  the  Constitu- 
tion, to  hear  and  determine  appeals  from  such 
judgments.  Judgment  of  the  Supreme  Court, 
(1904)  4  S.R.  (N.S.W^),290,  reversed.  Peters- 
wald  v.  Barthy ^^^ 

Set  Customs  Duties.  State  of  Tas- 
mania V.    Commonwealth  of   Australia    and 


State  of  Victoria 


329 


EXISTING  AND  ACCRUING  RIGHTS  —  Trans- 
ferred departments —Officer  retained —Pay- 
ment of  salary-  —  Appropriation.]  —  See 
Officers.  Bond  v.  The  Commonwealth  of 
Australia  .--.•-     13 


"  FINAL  AND  CONCLUSIVE,"  decision  of  SniM«iie 
Court  on  special  case  to  be— Appeal  to  High 
Court.]— 5e«  ExciSB  Duties.  Pettrsicald  v. 
Bartlty     .•-----  ^•^ 

FINDING,  grounds  tor  rererslng  Judge's.]— ^ee 

Lunatic.  McLaughlin  v.  Daily  Telegraph 
Newnpaper  Co.  Ltd. ;  McLatighlin  v.  Vale  of 
Clwydd  Coal  M.  Co,  Ltd.         -        -        -  243 

FORGERY— Cheque— Fraudulent  alteration  of 
amount  after  signature- Duty  of  customer.] — 
See  Banker  and  Customer.  Marshall  v. 
Colonial  Bank  of  Australasia  Ltd  '        -    652 

FRAUDULENT  ALTERATION  OP  AMOUNT  OF 
CHEQUE  AFTER  SIGNATURE— Duty  of  cus- 
tomer to  take  precautions  against  forgery.] — 
See  Banker  and  Customer.  Marshall  v. 
Colonial  Bank  of  Australasia  Ltd.  -        -    632 

GAS  COMPANY— Liahility  to  pay  rates  in  respect 
of  land  occupied  by  gas  mains  within  the 
borough.]— 5?«  Local  Government.  Borough 
of  Qlehe  v.  Lukey 1*8 

GENERAL  WARRANT— Form  of  special  warrant 
—Address  to  police  force  at  large— Distinc- 
tion between  special  and  general  warrants  at 
common  law  considered.]— 6'ee  Warrant. 
MacDonald  v.  Beare      -        -        -        -    513 

GOODS  NOT  DUTIABLE— Tariff  proposals— Re- 
trospectire  effect  of  tariff— Dispute  as  to 
Customs  duties  claimed  before  tariff  in  force— 
Duties  of  Customs  "  collected  "—Money  d^ 
posited.— ^66  Customs  Duties.  Cowan  tt 
Sons  Ltd.  V.  Lockyer      ...        -     460 

GOODS  OF  AUSTRALIAN  ORIGIN.]— 5ec  Customs 
Duties.  D.  and  W.  Murray  <t  Co,  Ltd.  v. 
The  Collector  of  Customs  -        -        -        -    25 

GROUND  OF  APPEAL  NOT  TAKEN  IN  COURT 
BELOW.]— 5ee  Arrest.    Nolan  v.  Clifford  429 

HIGH  COURT,  appeal  to,  from  decision  of 
Supreme  Court  on  special  ca«e— Order  of 
Supreme  Court  ^^  final  and  conclusirc'T — 
See  Excise  Duties.   Peterswald  v,  Bartley  497 


Appeal  to— Observations  as    to  appeals 

direct    ftom  inferior  State    Courts  to.] — Se/e 

Crown.     Roberts  v.  Ahem    -        -        -    406 


Appeal  to— Security  for  costs— Appli- 
cation for  Increase  of  amount— Time  for 
making  application — Costs  of  affldayits — Fees 
of  counsel.]— 5e«  Practice.  McLaughlin  v. 
Daily  Telegraph  Newspaper  Co.  Ltd,  ; 
McLaughlin  v.  Vale  of  Clxcydd  Coal  M.  Co, 
Ltd, 143 


Appeal  to — Special  leave — Irregular  ser- 
vice of  initiatory  process — Appeal — ^Prohibi- 


1  C.L.R  ] 


INDEX. 


729 


HIGH  COURT— coiUinued, 
tlon — Role  apon  which  the  High  Ck>iirt  will 
act  In  granting  leave  to  appeal.] — See  Prac- 
tice.    Backhouse  v.  Moderana      •  675 


Appeal  to  —  Special  leave  —  Rescission — 

Hatter  of  great  public    importance.]  —  See 
Practice.     MacDonald  v.  Beare  •        -    618 


-Jurisdiction.]  —  The  jurisdiction  of  the 


Hiffh  Court  is  conferred  by  the  Constitution, 
and  not  by  the  Judiciary  Act.  Dalgamo  v. 
Hannah -        -     1 


Special  leave  to  appeal  to— Delay.] — See 

Customs  Duties.     Donohoe  v.  Britz     -    391 

ILLEGAL  PRACTICES— Jurisdiction  of  Court  to 
set  aside  election  for  single  act  of  bribery — 
Common  law  of  Parliament.] — See  Electoral. 
Chanter  v.  Blackwood       -        -        -         -    89 

IMPORTATION  OF  GOODS  INTO  STATE  BEFORE 
IMPOSITION  OF  UNIFORM  DLTIES— Pa.ssing 
of  goods  afterwards  into  another  State  for 
consumption— Apportionment  of  duties  be- 
tween States.] — Set  Customs  Duties.  State 
of  Twmiania  v.  Commonwealth  of  Australia 
and  State  of  Victoria      ....     829 

INCOME  TAX— Limits  inter  se  of  Constitutional 
powers  of  Commonwealth  and  State — Control 
of  Common  wealth  agency — Taxation  of  income 
of  Commonwealth  officer — Income  taxed  after 
receipt.] — See  Legislative  Powers.  Deakin 
V.  Webb ;  Lyne  v.  Webb         -        •        -    585 

INCREMENTS— Sahiry.]—5e€  Officers.  Miller 
V.  The  Com^monwealth    ....     668 

INDICTABLE  OFFENCE— Arrest  without  war- 
rant.]-Sec  Arrest.     Nolan  v.  Clifford      429 

INDUSTRIAL  MATTERS— Industrial  Arbitration 
Act(N.S.W.)(No.59  of  1901),secs.  2, 13,15,26,28. 
32 — Industrial  agreements —Industry — Work 
done  or  to  be  done— Jui'isdiction  uf  Arbitration 
Court — Excess  of  Jurisdiction— Prohibition — 
Shops — Hours  of  closing— Keeping  open  after 
hour  agreed  upon — Early  Closing  Act  (N.S.W.) 
(No.  38  of  1899),  sec.  1.]— Notwithstanding  sec. 
32  of  the  Industtial  Arbitration  Act  prohibition 
will  lie  to  the  Court  of  Arbitration  from  the 
Supreme  Court  if  it  exceeds  its  jurisdiction. 
Ex  parte  the  Caterers  and  Restaurant  Keepers 
Astociatio7i,  (1903)  3  S.R.  (N.S.W.),  19,  so 
far  as  it  decided  that  prohibition  would  lie  to 
the  Court  of  Arbitration,  approved.  The 
term  *' industrial  matters"  in  sec.  2,  includes 
only  matters  that  directly  affect  the  work 

'  actually  done  or  provided  by  the  employer  to 
be  done  by  the  employ^,-  or  that  relate  to  the 
mutual  rights  and  privileges  of  employer  and 
dmploy^.     It  does  not  extend  to  all  matters 


INDUSTRIAL  MATTERS— eon^muecf. 

that  indirectly  affect  or  relate  to  an  industry. 
The  control  or  regulation  of  an  employer's 
business  after  the  hour  at  which  the  employes 
have  left  the  place  of  employment  for  the  day, 
as  by  making  him  close  bis  shop  to  the  public, 
is  not  an  *' industrial  matter"  within  the 
meaning  of  sec.  2,  and  it  does  not  become  one 
by  being  treated  as  such  in  an  agreement 
made  between  an  union  of  employers  and  an 
union  of  employes  for  the  purpose  of  settling 
an  industrial  dispute.  The  Court  of  Arbitra- 
tion has  no  jurisdiction  to  make  an  award  or 
to  enforce  an  agreement  dealing  with  matters 
that  do  not  come  within  the  definition  of 
** industrial  matters"  in  sec.  2.  Decision  of 
the  Supreme  Court,  (1903)  S.R.  (N.S.  VV. ),  592, 
reversed.  Clancy  v.  Butchers*  Shop  Employes 
Union  and  others 181 

LNJURY   TO    CUSTOMER— Dangerous    state  of 
premises — Invitation    by    owner— Scope    of 
servant^s  authority — Direction  by  ser^unt  -^ 
Evidence.]— ^ec  Nkgligknce.     Mountney  v. 
Smith 146 

INSPECTION  OF  CATTLE.]— See  Cattle.  Mackay 
V.  Jjavies        - 484 

INTEREST— Supply  of  material  for  vermin  proof 
fencing  by  municipality  to  lessee  of  Crown 
land  —  Determination  of  lease  —  Liability  of 
Board  of  Land  and  Works  for  payment  of  in- 
stalments.]— See  Vebmin  DESTRUcrioN.  Shire 
of  Arapiles  v.  Board  of  Land  and  Works    679 

INTERLOCLTORT  JUDGMENT-RefUsal  to  grant 
rule  nisi  for  new  trial  on  certain  grounds — 
Granting  on  others.] — See  Arrest.  Nolan  v. 
Clifford 429 

INTERPRETATION  OF  THE  CONSTITUTION— 
History  of  legislation— Reference  to  draft  bill 
prepared  by  conventions.]  —  See  Customs 
Dtttiks.  StOrte  of  Tasmania  v.  Commonwealth 
of  Australia  and  State  of  Victoria  -        -    829 

IRREGULARITIES  AND  DEFECTS,  amendment 

of.]— iSce  Practice.  McLaughlin  v.  Fosbtry 
and  others 647 

JUDGE^S  FINDING,  grounds  for  reversing.]— .S^ee 
Lunatic.  McLaurjhlin  v.  Daily  Telegraph 
Newspaper  Co.  Ltd.  ;  McLaughlin  v.  Vale  of 
Clwydd  Coal  Mining  Co.  Ltd.         -        •    24S 

JUDGMENT,  INTERLOCUTORY— Refkisal  to  grant 
rule  nisi  for  new  trial  on  certain  grounds — 
Granting  on  others.]— jS^ee  Arrest.  Nolan  v, 
Clifford 429 


Of  Supreme  Court — Appeal  by  way  of 

spechil  case— Justices  Act  (N.S.W.)  1902,  No. 
27,  sees.  101,  105,  106,  107— Order  made  by 
Judge  sitting  in  Chambers  under  sec.  107— 
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JUDGME.ST,  INTERLOCUTORY— co7i/iiiHerf. 
Appeal  to  High  Court— The  Constitution,  sec. 
73,]__5ec  Appbal  by  way  of  Special  Case. 
Saufiders  v.  BorthintU    -         -         -         -     879 

JURISDICTION    OF    ARBITRATION     COURT— 

ExcesH  of  Jurisdiction— Prohibition.]— i^ee  In- 
DUSTBiAL  Matters.  Clancy  v.  Butchers^  Shop 
Employes  Union  and  others     -        -        -     181 

JUSTICES,  decision  of  as  to  amount,  and  as  to 
the  principle  of  assessment  to  be  final.] — See 

Local  Government.  Borough  of  Olthe  v. 
Lxikey 168 

LAND— Gas  company — Liability  to  pay  rates  in 
respect  of  land  occupied  by  gas  mains  within 
the  borough.]  —  See  Ix)Cal  Government. 
Borotigh  of  Olebe  v.  Lukey      -         -        -     158 

Resumption — Lands  for  Public  Purposes 

Acquisition  Act  (N.S.W.), 44  Vict. No.  16,  sees.  12, 
18  (consolidated  in  Public  Works  Act  (N.S.W.) 
1900,  sees.  95  and  96) — Valuation  of  land  re- 
sumed— Incomplete  possessory  title — Persons 
in  possession  entitled  to  have  a  valuation  made 
of  their  estate  or  interest — Prima  fhcle  case 
for  compensation — Mandamus.] — Upon  the  re- 
Bunoptiou  of  land  by  the  Minister,  as  the 
constructing  authority,  under  the  Lands  for 
Pvblic  Pur  pones  Acquisition  Act,  44  Vict.  No. 
16  (consolidated  in  the  Public  Works  Act, 
1900),  a  person  in  possession  of  the  land  under 
a  possessory  title  is  primd  facie  entitled  to 
have  a  valuation  made  under  sec.  13  of  his 
estate  or  interest,  upon  making  a  claim  as 
prescribed  by  sec.  12 ;  and,  if  the  Minister 
refuses  to  cause  such  valuation  to  be  made,  he 
may  be  compelled  to  do  so  by  maiidamus.  In 
re  Paling,  3  (N.S.W. ),  W.N.,  41,  so  far  as  it 
decided  that  persons  having  an  inchoate 
possessory  title  to  land  were  not  entitled  to 
have  a  valuation  made  under  sec.  13,  over- 
ruled. Decision  of  the  Supreme  Court  (1903), 
3  S.R.  N.S.W.,  635,  reversed.  Clissold  v. 
Perry 868 

^^  Vested  in  the  Commonwealth^ — Muni- 
cipal rates — ^*  Matters  within  the  powers  of 
the  Commonwealth.**]— 6*ee  Local  Govern- 
ment. Mxmiciiwd  Council  of  Sydney  v.  The 
Commonweallh 208 

LEGISLATIVE  POWERS— Extent  of  Common- 
wealth authority  in  matters  placed  by  the 
Constitution  within  its  Jurisdiction— Power 
of  States  to  control  Commonwealth  agencies — 
Construction  of  State  Act  which  may  have 
the  elfect  of  fettering  such  agencies— Com- 
monwealth Constitution,  sees.  52  (II.),  107-109, 
114— Applicability  of  American  decisions  in 
construction  of  Commonwealth  Constitution— 
Audit  Act  1901  (No.  4  of  1901)  ss.  84  (6),  46— 
Stamp  Duties  Amendment  Act  1902  (Tas.),  (2 
Edw.  VII.,  No.  80)— Effect  of  Appropriation 


LEGISLATIVE  F0\fEliS—co7Uinmd. 
Act]. — The  Commonwealth  and  the  States  are, 
with  respect  to  the  matters  which  under  the 
Constitution  are  within  the  ambit  of  their 
respective  legislative  or  executive  authority, 
sovereign  States,  subject  only  to  the  restric- 
tions imposed  by  the  imperial  connection  and 
the  provisions  of  the  Constitution,  either 
expressed  or  implied.  Where,  therefore,  the 
Constitution  makes  a  grant  of  legislative 
or  executive  power  to  the  Commonwealth,  the 
Commonwealth  is  entitled  to  exercise  that 
power  in  absolute  freedom,  and  without 
any  interference  or  control  whatever  except 
that  prescribed  by  the  Constitution  itself.  If 
a  State  attempts  to  give  its  legislative  or 
executive  authority  an  operation  which  if 
valid  would  interfere  to  any,  the  smallest, 
extent,  with  the  free  exercise  of  the  legislative 
or  executive  power  of  the  Commonwealth, 
the  attempt  unless  expressly  authorized  by 
the  Constitution  is  invalid  and  inoperative. 
In  interpreting  the  Commonwealth  Constitu- 
tion, it  is  reasonable  to  infer  that  where  the 
framers  of  that  instrument  inserted  provisions 
indistinguishable  in  substance,  though  varied 
in  form,  from  the  provisions  of  other  legisla- 
tive enactments,  wnich  have  received  judicial 
interpretation,  they  intended  that  such  pro- 
visions should  receive  the  like  interpretation. 
General  words  in  a  State  Act  should  if 
possible  be  so  construed  that  the  application 
of  the  Act  will  not  infringe  the  Commonwealth 
Constitution.  Tasmanian  Act  (2  Edw.  VII., 
No  30)  which  prescribes  inter  alia,  that  from 
Ist  January,  1903,  there  shall  be  levied  in 
respect  of  ...  .  every  receipt  where 
the  sum  received  amounts  to  £5  and  under 
£50  ....  a  stamp  duty  of  2d.,  must 
be  construed  so  as  not  to  apply  to  a  receipt 
given  by  a  federal  officer  in  Tasmania  for  his 
salary,  such  receipt  being  required  to  be  given 
by  the  Commonwealth  law  and  practice  regu- 
lating the  department  to  which  the  officer 
belongs.  Such  a  receipt  is  not  the  property 
of  the  Commonwealth,  in  such  a  sense  as  to 
bring  it  M-ithin  the  words  of  sec.  114  of  the 
Commonwealth  Constitution,  which  prohibits 
the  taxation  of  Commonwealth  property  by 
the  States.  Although  the  stamp  tax  levied 
by  Tasmanian  Act  2  Edw.  VII.,  No.  30,  if 
imposed  on  receipts  given  by  a  federal  officer 
for  salary,  would  in  substance  amount  to  a 
diminution  of  the  officer's  salary,  the  Act  by 
which  it  is  levied  is  not  on  that  account 
inconsistent  with  the  Federal  Appropriation 
Act  in  which  such  salary  is  voted.  The  effect 
of  an  Appropriation  Act  is  not  to  fix  salaries, 
but  to  authorize  the  payent  for  salaries  and 
other  purposes  of  sums  not  exceeding 
those  specified  in  the  Act.  D'Emden  v. 
Pedder fi 


Limits  inter  se  of  Constitutional  powers 


of  Commonwealth  and  State— Contivl  of  Oia- 
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LEGISLATIVE  FOWEBB-^orUintuid. 
monwealth   Agency — Income   Tftx — Taxation 
of  Income  of  Commonwealth  Officer— Income 
taxed  after  receipt — Appeal  to  Privy  Council 
— Application  for  certificate — "  Special  rea- 
sons"—The  Constitution,  sees.  52  (11.),  74, 106- 
109  — Income  Tax  Act  1895   (Victoria)  (No. 
1S74),  sees.  2,  7,  9,  14  ;  Income  Tax  Act  1901 
(Victoria)  (No.  1758).] — The  principle  enunci- 
ated Id  D^Emden  v.  Pedder  {ante  p.  91,  at  p. 
ill),  that  **when  a  State  attempts  to  give  to 
its  legislative  or  executive  authority  an  opera- 
tion which,  if  valid,  would  fetter,  control,  or 
interfere  with,  the  free  exercise  of  the  legisla- 
tive or  executive  power  of  the  Commonwealth, 
the  attempt,  unless  expressly  authorized  by 
the  Constitution,  is  to  that  extent  invalid  and 
inoperative,"   re-affirmed.      An  Income  Tax 
Act  of  a. State,  in  so  far  as  it  attempts  to  tax 
the  salaries  of  officers  of  the  Commonwealth, 
is  within  the  above  principle.     Such  an  Act 
of  a  State  is  not  taken  out  of  the  above  prin- 
ciple by  reason  of  the  fact  that  the  income  tax 
is  assessed  on  salary  received  during  a  preced- 
ing year.    Hddj  therefore,  that  the  salaries  of 
a  Minister  of  the  Crown  for  the  Common- 
wealth and  of  a  member  of  the  Commonwealth 
Parliament,  so  far  as  they  are  earned  in  Vic- 
toria, are  not  liable  to  assessment  under  the 
Income  Tax  Acts  of  Victoria.    Decision  of  the 
Full  Court,  29  V.L.R.,  748  ;  25  A.L.T.,  245, 
reversed.     Wollaston's  Case,  28  V.L.R.,  367, 
over. ruled.    Bank  of  Toronto  v.  LamMy   12 
App.  Cas.,  575,  distinguished.     The  liability 
of  a  Commonwealth  officer  to  an  income  tax 
imposed  by  a  State  Act  in  respect  to  his  salary 
as  such  officer,  is  a  question  as  to  the  limits 
inter  ae  of  the  Constitutional  powers  of  the 
Commonwealth  and  those  of  a  State  within 
the  meaning  of  sec.  74  of  the  Constitution, 
and,  therefore,  the  decision  of  the  High  0>urt 
as   to  such  liability  is  final  and   conclusive 
unless  the  Court  certifies  that  the  question  is 
one  which  ought  to  be  determined   by  His 
Majesty  in  Council.     The  principles  applic- 
able to  the  granting  by  the  Privy  Council  of 
leave  to  appeal  from  the  High  Court  or  from 
the  Supreme  Court  of  a  State  are  not  applic- 
able to  the  granting  of  a  certificate  under  sec. 
74  of  the  Constitution.     No  general  rale  can 
be  laid  down  as  to  what  are  **  special  reasons  " 
for  granting  such  a  certificate.    The  following 
reasons  hela  not  sufficient  reasons  for  granting 
a  certificate :  The  desire  of  the  governments 
of  all  or  some  of  the  States  that  an  appeal  to 
the  Privy  Council  should  be  allowed  ;  that  the 
decision  affects  a  large  number  of  persons  in 
many  of  the  States  and  the  revenues  of  those 
States  ;  that  the  decision  reverses  a  decision  of 
the  Supreme  Court  of  a  State.      Deakin  v. 
Webb;  Lynev,  Webb     .        -        -        .    685 

LESSEE  OF  CROWN  LAND —Supply  of  material 
for  vermin  proof  fencing:  by  municipality 
to— Determination  of  lease — Liability  of  Board 


LESSEE  OF  CROWN  LhSD—contiyiued. 
of  Land  and  Wof*ks  for  payment  of  instalments 
— Interest.] — See  Vermin  Destruction:.  Shire 
of  ArapUes  v.  Board  of  Land  and  Works    (I79 

LIBEL— Dishonour  of  cheque — Excessive  dam- 
agres— New  trial — Misdirection  as  to  measure 
of  damages.] — See  Practice.  Miles  v.  Com- 
mercial Banking  Co,  of  Sydney       -        -    470 

LICENCE  FEES,  BREWERS'— Duties  of  excise— 
*^  Police  '*  powers  of  States  —  Regulation  of 
trade.l — See  Excise  Dcties.  Peterswald  v. 
Bartley 497 

LICENSED  HOUSE,  order  signed  by  committee 
for  reception  of  lunatic  into  —  Lunacy  Act 
(N.S.W.)  (No.  45  of  1898),  sees.  16,  172— Powers 
of  committee  of  the  person  of  a  lunatic  — 
Forcible  removal  of  a  lunatic— Action  for  tres- 
pass and  ftfclse  Imprisonment — Stay  of  proceed- 
ings under  sec.  172 — Aets  done  for  the  pur- 
pose of  carrying  out  provisions  of  the  Lunacy 
Act.] — See  Lunatic.  McLanghlin  v.  Fosbery 
and  others 547 

LIGHTS,  ANCIENT— Enjoyment  for  twenty  years 
and  upwards— Presumption  of  lost  grrant — 
Rebutting  evidence — Laws  of  England  intro- 
duced into  New  South  Wales  by  first  colonists 
— Laws  and  Statutes  of  England  capable  of 
being  applied  In  New  South  Wales — 9  Geo.  IV., 
c.  83,  sec.  24.] — See  Prescription.  Delohery 
V.  Permanent  Trustee  Co.  of  N.S,  W,      -    28S 

'«LIEE  GOODS,"  meaning  of.]  —  5ee  Customs 
Duties.  D.  d:  W,  Mut^ay  ds  Co.  Ltd.  v.  The 
Collector  of  Customs  -        -         -        -    25 

LOCAL  GOYERNHENT  —  Municipalities  Act 
(N.S.W.)  (No.  2S  of  1897),  sees.  1S7,  138,  141, 
150,  154,  156 — Gas  company — Liability  to  pay 
rates  In  respect  of  land  occupied  by  gas  mains 
within  the  borough.]— The  Municipalities  Act 
(No.  23  of  1897),  by  sec.  137,  defines  **  rateable 
property"  as  **all  lands,  houses,  warehouses, 
counting  houses,  shops  and  other  buildings, 
tenements,  or  hereditaments  within  any  muni- 
cipality," subject  to  certain  exceptions  not 
materiaL  Sec.  138  provides  for  the  annual 
valuation  of  **  all  rateable  property,"  and  sec. 
141  provides  that  for  rating  purposes  the 
annual  assessment  should  be  made  by  assessing 
all  rateable  property  **at  nine-tentbs  of  the 
fair  average  annual  rental  of  all  buildings  and 
cultivated  lands  or  lands  which  are  or  have 
been  let  for  pastoral,  mining,  or  other  pur- 
poses," and  **  at  the  rate  of  five  per  centum 
upon  the  capital  value  of  the  fee  simple  of  all 
unimproved  lands."    The  defendants,  for  the 

{>urpose  of  supplying  gas  to  their  customers, 
aid  mains  and  pipes  under  the  streets  of  the 
plaintiff  borough.  Held,  that  the  defendants 
were  occupiers  of  '*  land  "  within  the  meaning 
of  sees.  137  and  141,  and  were  liable  in  respect 
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LOCAL  60YERNHENT— continued 

thereof  for  ordinary  municipal  rates.  Semble, 
the  *'land"  bo  occupied  by  the  defendants 
came  within  the  class  **  unimproved  lands"  in 
sec.  141.  Heldf  also,  following  Knight  v. 
Municipal  District  of  RockdaU,  20  N.S.\V.L.R. 
(£q.)i  3|  that,  on  an  appeal  asainst  the  assess- 
ment, under  sec.  150  of  the  Municipalities  Act, 
the  decision  of  the  justices  is  final,  both  as  to 
the  amount  and  as  to  the  principle  of  assess- 
ment. Municipal  Council  of  Sydney  v.  Aus- 
tralian Gaslight  (7o.  (1903),  3  S.R.  (N.S.VV.), 
66,  approved ;  Chelsea  Waterworiss  Co.  v. 
Botoley,  17  Q-6.,  358,  distinguished ;  R.  v. 
East  London  Watencorks  Co.,  18  Q.B.,  705, 
and  Melbourne  Tramway  Co.y.  Fitzroy  (1901), 
A.C.,  153,  followed.  Decision  of  the  Supreme 
Court  (1903),  3  S.R.  (N.S.W.),  698,  reversed. 
Borough  of  Olebe  v.  Lukey     -        .        -     158 


• Taxation  of  Commonwealth  property  by 

State— Powers  of  States — Express  and  implied 
restriction — IHonicipal  rates — Lands  '*  vested'' 
in  the  Commonwealth—^*  Matters  within  the 
powers  of  the  Commonwealth  " — Sydney  Cor- 
poration Act,  42  Viet.,  No.  3,  see.  103  (Consoli- 
dating Act  (N.S.W.),  No.  35  of  1902,  sec.  110)— 
Commonwealth  of  Anstralla  Constltotion  Act 
(63  &,  64  Vict.,  c.  12),  GOV.  clause  ft  —Con- 
stitution of  the  Commonwealth,  sees.  51, 52, 85, 
108,  114.] — To  levy  a  municipal  rate  upon 
Commonwealth  property  is  to  *' impose  u 
tax"  within  the  meaning  of  sec.  114  of  the 
Constitution.  Upon  the  establishment  of  the 
Commonwealth,  and,  subsequently,  certain 
lands  and  buildings  within  the  boundaries  of 
the  City  of  Sydney,  the  property  of  the 
Government  of  New  South  Wales,  became 
vested  in  the  Commonwealth  by  virtue  of 
sees.  85  (i.)  and  86  of  the  Constitution.  Be- 
fore the  establishment  of  the  Commonwealth 
these  lands  and  buildings,  as  Crown  lands  in 
New  South  Wales,  were  liable  to  be  rated, 
and  were  rated  by  the  plaintiff  Council  under 
sec.  103  of  the  Sydney  Corporation  Act  of 
1879,  sec.  1 10  of  the  Sydney  Corporation  (Con- 
solidating) Act  of-  i902.  After  the  vesting  of 
the  lands  and  buildings  in  the  Commonwealth, 
the  plaintiff  Council  claimed  to  be  entitled  to 
be  paid  rates  thereon  by  the  Commonwealth : 
Held,  that  the  liability  of  the  lands  and 
buildings  to  be  rated  was  not  continued  by 
sec.  108  of  the  Constitution,  and  that,  there- 
fore, by  virtue  of  sec.  114,  the  Commonwealth 
was  not  liable  to  pay  rates  in  respect  of  them. 
Held,  also,  that  sec.  110  of  the  Sydney  Cor- 
poration Act  should  be  construed  us  not 
intended  to  apply  to  land  the  property  of  the 
Commonwealth.  Individual  opinions  of  mem- 
bers of  the  Conventions  expressed  in  debate 
cannot  be  referred  to  for  the  purpose  of  con- 
struing the  Constitution.  Municipal  Council 
qf  Sydney  v.  The  Commonwealth    -        -    208 

LOST  GRANT,  presumption  of— Ancient  lights 


LOST  GRANT— co7i/in«e<f. 
— Enjoyment  for  twenty  years  and  upwards- 
Rebutting  evidence — Laws  of  England  intro- 
duced into  New  South  Wales  by  first  eolonlsts 
—Laws  and  Statutes  of  England  capable  of 
being  applied  In  New  South  Wales— 9  Geo. 
IV.,  c.  83,  s.  24.]— 6'c«  Prescription.  Delohery 
V.  Permanent  Trustee  Co.  of  N.S.  W.      -    283 

LUNATIC— Lunacy  Act  (N.S.W.)  (No.  45  of  1898), 
sees.  16,  172 — Powers  of  committee  of  the  per- 
son of  a  lunatic— Order  signed  by  oonunittee 
for  reception  of  lunatic  into  a  licensed 
house  under  sec.  16  —  Forcible  removal  of 
lunatic  —  Action  fbr  trespass  and  lUse 
imprisonment  —  Stay  of  proceedings  under 
sec.  172 — Acts  done  for  the  purpose  of  carry- 
ing out  provisions  of  the  Lunacy  Act — 
Practice — Appeals  lW>m  State  Courts — Com- 
monwealth Judiciary  Act,  1903,  sec.  37 — Such 
Judgment  as  ought  to  have  been  given  In  the 
first  instance— Amendment — Formal  defect  or 
irregularity — Title  of  proceedings— Frivolous 
or  vexatious  action— Stay  of  proceedings  at 
common  law.] — The  powers  of  a  committee  of 
the  person  of  a  lunatic,  appointed  under  sec. 
102  of  the  Lunacy  Act,  1898,  which  substitutes 
a  proceeding  by  declaration  for  the  old  pro- 
ceeding de  lunatico  inquirendo,  are  not  con- 
ferred by  the  Act,  but  are  dependent  upon 
the  common  law,  and  acts  done  by  the  com- 
mittee, or  by  the  authority  of  the  committee, 
are  not  necessarily  acts  done  for  the  purpose 
of  carrying  out  the  provisions  of  the  Act, 
within  the  meaning  of  sec.  172.  The  committee 
of  the  person  of  a  lunatic  signed  an  order  under 
sec.  16  authorizing  the  reception  of  the  lunatic 
into  a  licensed  house.  For  the  purpose  of 
removing  the  lunatic  there,  certain  members 
of  the  police  force,  at  the  request  and  by  the 
direction  of  the  committee,  and  in  her  pre- 
sence, and  having  the  order  in  their  possession, 
entered  the  lunatic's  house,  and  took  him  to 
the  licensed  house.  The  lunatic  subsequently 
obtained  an  order  from  the  Court  declariutc 
that  he  had  recovered  his  sanity,  and,  seven 
months  after  the  making  of  the  order,  brought 
an  action  against  the  Inspector-General  of 
Police,  and  the  officers  who  had  removed  him, 
claiming  damages  for  trespass  and  false  im- 
prisonment. On  the  application  of  the  defend- 
ants in  the  action,  the  Chief  Judge  in  Equity, 
sitting  as  the  Judge  in  Lunacy  under  the  Act, 
made  an  order  staying  all  proceedings  in  the 
action  under  sec.  172  (.3),  and  that  oraer  waa 
subsequently  affirmed  by  the  Full  Court.  The 
High  Court,  on  appeal,  found  that,  on  the 
appellant's  own  version  of  the  facts,  if  the 
action  had  gone  to  trial,  no  jury  could  reason- 
ably have  come  to  any  other  conclusion  than 
that  the  respondents  honestly  believed  that 
the  committee,  in  so  directing  them,  was  acting 
in  the  execution  of  the  authority  vested  in  her 
by  law,  and  that  they  honestly  and  reasonably 
believed  that  the  amount  of  force  which  they 
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UJHkTlC— continued. 
used  was  necessary  to  effect  the  safe  removal 
of  the  appellant.  Heldy  that  the  acts  com- 
plained of  were  not  done  for  the  purpose  of 
carrying  out  the  provisions  of  the  Act,  and 
that  therefore  the  respondents  were  not  pro- 
tected by  sec.  172.  But  ^d  {per  Orifithy  C.  J., 
and^aWo7i,  J.,  G* Connor ^  J.,  disserUientt),  that 
the  Supreme  Court,  in  the  exercise  of  its  in- 
herent jurisdiction  to  stay  vexatious  actions, 
ought  to  have  stayed  proceedings  in  the  action, 
if  application  harf  been  made  to  it  for  that  pur- 
pose in  its  common  law  jurisdiction,  and  that 
therefore  the  order  appealed  from,  so  far  as  it 
directed  a  stay  of  proceedings,  was  substanti- 
ally right ;  that  the  entitling  of  the  proceedings 
in  the  lunacy  jurisdiction  of  the  Supreme  Court 
was  a  formal  defect  or  irregularity  which  the 
Full  Court,  sitting  as  a  Court  of  Appeal  under 
the  Equity  Act  1901,  and  exercising  the  powers 
of  amendment  conferred  by  sees.  70  and  34  of 
that  Act,  could  have  cured  by  amendment, 
without  causing  any  injustice  to  the  appellant ; 
and  that  the  Hi^h  Court,  sitting  as  a  final 
Court  of  Appeal,  should  disregard  formal  de- 
fects and  irregularities  in  the  proceedings, 
and,  instead  of  allowing  the  appeal,  should 
exercise  the  power  conferred  by  sec.  37  of  the 
Judiciary  Act,  and  make  all  such  amend- 
ments as  the  Full  Court  could  and  ought  to 
have  made.  Rule  laid  down  by  the  Judicial 
Committee  of  the  Privy  Council  in  OrphaiM 
Board  v.  Kraegdius,  9  Moo.  P.C,  441,  at  p. 
447)  as  to  dealing  with  points  of  mere  form 
on  appeal,  adopted.  Distinction  between  dif- 
ferent jurisdictions  of  the  Supreme  Court  con- 
sidered. Ptr  0*Gonnor,  J. — The  High  Court, 
in  dealing  with  appeals  from  judgments  of  the 
Supreme  Courts  of  the  States,  should  be 
gaided  by  the  laws  of  practice  and  procedure 
which  bind  the  Courts  whose  judsments  are 
appealed  from,  in  accordance  with  the  rule 
laid  down  by  Lord  Penzance  in  Cmoan  v. 
Jhike  of  Buccleueh,  2  App.  Cas.,  344  at  p. 
354 ;  and,  inasmuch  as  the  Supreme  Court, 
sitting  in  its  Lunacy  jurisdiction,  on  appeal 
from  an  order  made  in  that  jurisdiction,  could 
not,  without  absolutely  disregarding  its  estab- 
lished practice  and  procedure,  have  amended 
the  proceedings  in  such  a  way  as  to  convert 
them  into  proceedings  at  common  law,  the 
appeal  should  be  allowed.  Order  of  the 
Supreme  Court,  (1904)  4  S.R,  (N.S.W.),  74, 
varied,  and  affirmed  as  varied.  McLaughlin 
V.  FoBbery  and  others     •        -        •        -547 


Principal  and  agent — Power  of  Attorney 

made  by  lunatic  —  Effect  of  signature  — 
Representation  of  agency—Estoppel — ^Transfer 
of  shares  under  void  power  of  attorney — Com- 
panies Act  1899  (N.8.W.),  sec.  232— Suit  for 
rectlAeation  of  share  renter— Liability  of 
company— Liability  of  lunatic  to  make  resti- 
tution —  Re-hearing  —  Grounds  for  reversing 
Jndi^'s  finding.]— A  power  of  attorney  exe- 


hVHATlC— continued, 
cnted  by  a  lunatic  who  does  not  understand 
what  he  is  doing,  such  want  of  understand- 
ing being  known  to  the  person  who  procures 
its  execution,  is  void.  M.,  being  insane  and 
incapable  of  managing  his  affairs,  but  having 
lucia  intervals,  executed  a  power  of  attorney 
giving  his  wife  absolute  power  to  dispose 
of  his  real  and  personal  estate.  Actins  under 
the  power  of  attorney,  the  wife  sold  and 
transferred  certain  shares  held  by  M.  in 
the  defendant  companies,  who  had  no 
notice  of  the  insanity,  to  third  persons 
who  also  had  no  notice.  M.,  on  recovering 
his  sanity,  brought  suits  against  the  de- 
fendants in  Equity  to  compel  them  to  rectify 
their  registers  by  entering  his  name  as  holder 
of  a  number  of  shares  equal  to  the  number 
sold,  and  also  as  holder  of  certain  other 
shares  to  which  he  would,  if  he  had  remained 
the  registered  holder  of  the  original  shares, 
have  been  entitled  in  respect  of  them.  Both 
suits  were  dismissed  by  the  Chief  Judge  in 
Kquity,  who  was  of  opinion,  upon  the 
evidence,  that  M.  sufficiently  understood  the 
nature  of  the  power  of  attorney  when  he 
siened  it,  and  was  of  opinion,  further,  that, 
whether  he  did  or  not,  ne  was  bound  by  the 
acts  of  the  attorney.  On  appeal,  the  Court 
found,  on  the  evidence,  that  M.,  who  had 
previously  refused  to  sini  any  document,  did 
not,  when  he  executed  the  power  of  attorney, 
know  that  it  was  a  power  of  attorney,  and 
that  this  fact  was  known  to  the  attorney  when 
she  procured  its  execution.  Held,  that  the 
power  of  attorney  was  absolutely  void. 
Held,  further,  that  it  was  immaterial  whether 
the  defendants  had  or  had  not  notice  of  the 
insanity.  Held,  therefore,  that  the  transfers 
were  invalid,  and  the  plaintifif  was  entitled  to 
the  relief  prayed.  Molton  v.  Camroux,  (2  Ex., 
487;  4  id.,  17),  Drew  v.  Nunn,  (14  Q.B.D., 
661),  Imperial  Loan  Co,  v.  Stone,  (1892,  1 
Q.B.,  599),  considered  and  distinguished. 
The  liability  of  a  lunatic  to  make  restitution 
to  the  extent  of  the  benefit  received  by  him 
considered.  An  appeal  from  the  decision  of  the 
Chief  Judge  in  Equity  is  a  re-hearing,  and  in 
dealing  with  his  findings  on  questions  of  fact 
the  Court  will  reconsider  the  materials  that 
were  before  the  Judge,  applying  the  rules  laid 
down  in  Coghlan  v.  Cumberlana,  (1S98)  1  Ch., 
704.  McLaughlin  v.  Daily  Telegraph  Neicn- 
paper  Co,  Ltd. ;  McLaughlin  v.  Vale  of 
Clwydd  Coal  Mining  Co.  Ltd,        -        -    24S 

HAINS,  GAS— Liability  to  pay  rates  in  respect  of 
land  occupied  by  gas  mains  within  the 
borough.]- 5«e  Local  Govbrxmbnt.  Borough 
of  Olebe  v.  Lukey   -        .        -        -        -    152 

HARKSHAN — Postal  vote  by.] — See  Elbctoral. 
Chanter  v.  Blackwood    •        -        •        -     118 

MASTER  AND  SERVANT  —  Dangerous  state  of 
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MASTER  AND  SERY kJiT— continued. 
premises — Injury  to  customer— Inyitation  by 
owner — Scope  of  serrant's  authority — Direc- 
tion by  servant — Eyidence.] — See  Negligence. 
MouiUney  v.  Smith         ....     146 

MISDEMEANOUR— Arrest    without  warrant.]— 

Ste  Arrest.     Nolan  v.  Clifford     -        -    429 

MISDIRECTION  as  to  measure  of  damages — New 
trial  —  Excessive  damages  —  Action  for  dis- 
honor of  cheque  and  libel.] — See  Practice. 
MUes  V.  Commercial  Banking  Co,  of  Sydney 
470 

MIXED  BUSINESS  OF  FANCY  GOODS  SELLER 
AND  NEWS  AGENT— Closing  time— Closed  to 
the  admission  of  the  public  for  purposes  of 
trade— Question  of  fhct.] — See  Shops.  Low 
V.  BonariiUi     -.,...     678 

MONET    DEPOSITED    UNDER    AGREEMENT  — 

Variation  of  agreement — Tariff  proposals  — 
Retrospective  effect  of  tariff — Dispute  as  to 
Customs  duties  claimed  before  tariff  in  force 
— Duties  of  Customs  "  collected  " — Goods  not 
dutiable.]— ^ee  Customs  Duties.  Cowan  <fe 
Sons  Ltd.  V.  Lockyer      -        -        -         .     460 

MUNICIPAL  RATES— Gas  company  —  LiabUity 

to  pay  rates  in  respect  of  land  occupied  by 

gas  mains  within  the  borough.]— .See  Local 

Government.      Borough  of  Glebe   v.  Lukty 

158 

Lands  "vested"  in  the  Commonwealth 

— '*  Matters  within  the  powers  of  the  Common- 
wealth."]— Ste  Local  Government.  Muni- 
cipal Council  of  Sydney  v.  The  Common- 
wealth    -------     208 

NECESSARY  for  proper  drainage  of  land- 
Construction  of  sewer.]  —  See  Drainage. 
Local  Board  of  Health  of  Perth  v.  Maley     702 

NEGLIGENCE — ^Dangerous  state  of  premises — 
lojury  to  customer — Invitation  by  owner — 
Scope  of  servant's  authority — Direction  by 
servant — Evidence — Liquor  Act  (N.S.W.)  (No. 
18  of  1898),  sec.  24.] — It  is  the  duty  of  an  hotel- 
keeper  to  inform  customers  of  the  position  of 
the  lavatories  which  by  sec.  24  of  the  Liquor 
Act  (No.  18  of  1898)  he  is  bound  to  provide. 
A  servant  representing  his  employer  in  any 
department  of  the  employer's  business,  has  an 
implied  authority  to  give  customers  who  deal 
with  the  employer  through  him,  any  informa- 
tion or  directions  which  the  employer  himself 
is  bound  to  give  his  customers  in  that  depart- 
ment. The  plaintiff,  who  had  a  drink  at  an 
hotel  bar,  asked  the  barmaid  to  direct  him  to 
the  lavatory,  which  she  did.  Following  her 
directions  he  went  to  a  portion  of  the  premises, 
where,  looking  for  the  lavatory,  he  fell  down 
an  unguarded  lift- well  and  was  injured.     In 


NEGLIGENCE— con^»nue<2. 
an  action  against  the  hotelkeeper  tor  negli- 
gence :  Held,  that  the  conversation  between 
the  barmaid  and  the  plaintiff  was  admissible 
in  evidence  to  prove  that  the  plaintiff  was  on 
that  part  of  the  premises  at  the  invitation  of 
the  proprietor.  Decision  of  the  Full  Court 
(1903),  3  S.R.  (N.S.W.),  668,  reversed. 
Mountney  v.  Smith         .        .        -        .    144 

NEW  TRIAL— Excessive  damages — Action  for 
dishonor  of  cheque  and  libel — Misdirection  as 
to  measure  of  damages.  ] — ^^ee  Practigb.  MUes 
V.  Commercial  Banking  Co.  of  Sydney   -    470 


-Refusal  to  grant  on  certain  grounds — 


Granting  on  others — Interlocutory  judgment.] 

— See  Arrest.     Nolan  v.  Clifford  -        -    429 

NIGHTSOIL,  removal  of,  from  Commonwealth 
premises  without  licence  or  giving  security.] 
— ^^ee  Crown.     Roberts  v.  Ahem  -        -    406 

OCCUPIERS— Gas  company— Liability  to  pay 
rates  in  respect  of  land  occupied  by  gas  inaiiis 
within  the  borough.] — See  LiOcal  Govern- 
lilENT.     Borough  of  Olebe  v.  Lukey         •     158 

OFFICER,  COMMONWEALTH— Taxation  of  in- 
come— Limits  inter  se  of  Constitutional  powers 
of  Commonwealth  and  State — Control  of  Com- 
monwealth agency  —  Income  tax  —  Income 
taxed  after  receipt.]  —  6^ee  Leoislativb 
Powers.    Deakin  v.  WM ;  Lyne  v.  Webb    585 

OFFICERS— The  Constitution  (63  &  64  Vict.)  c. 
12,  ss.  69,  84— Commonwealth  Public  Service 
Act  1902  (No.  5  of  1902)  s.  78  (1)— Public 
Service  Act  1900  (Vict.)  (No.  1721)  sec.  19— 
Transferred  department — Officer  retained — 
Existing  and  accruing  rights — Payment  of 
salary — Appropriation — State  Statutes — Con- 
struction by  State  Court — ^Recognition  by 
High  Court.] — Upon  the  transference  of  a 
department  of  a  State  to  the  Commonwealth 
the  riffhts  of  the  officers  of  the  department 
are  dennitely  ascertained  and  settled,  and  an 
officer  in  such  a  department  who  is  retained 
in  the  service  of  the  Commonwealth  preserves 
all  his  *'  existing  and  accruing  rights."  Thoee 
rights  include  a  right  to  be  retained  in  the 
service  at  his  existing  rate  of  remuneration 
until  his  engagement  is  terminated  or  its 
conditions  are  varied  by  a  competent 
authority.  Sec.  78  (1)  of  the  CommomwtxiiUi 
Public  Serine  Act  has  no  operation  upon  the 
**  existing  rights  "  declared  by  the  OowUitutioii 
Act  to  ho  preserved,  and  sec.  84  ot  the  (Am- 
Mtitution  Act  operates  as  a  charge  upon  the 
Commonwealth  revenue  of  a  suffideat  sam  to 
give  effect  to  it,  and  as  a  sufficient  authority 
to  the  Executive  Gk>vemmentof  the  C^mnon- 
wealth  to  make  the  neoenary  payineois  to 
the  persons  entitled  to  receive  them.  SeaMe : 
The  High  Court  will  be  reluctant,  aaa  gensEal 


1  C.L.R.] 


INDEX. 


735 


WFlCEBS—contintted.  ^ 

rale,  to  put  a  different  construction  upon  the 
Statutes  of  a  State  from  that  which  the 
Supreme  Court  of  the  State  itself  has  declared 
to  be  their  true  construction  ;  at  any  rate 
unless  its  decision  is  directly  invited  by  way 
of  appeal,  either  from  the  same  Court,  or  from 
the  Court  of  another  State  in  a  case  involving 
the  construction  of  identical  words.  Bond  v. 
The  CommontoecUth  oj  Atutralia       -        •     13 


Public  servant  —  Salary  —  Increments— 

The  Poblio  Service  Act  1900  (Tlctoria)  (No, 
1721),  sec.  19.]— Sec.  19  of  the  Public  Service 
Act  1900  (Victoria)  which  provides  that  **  From 
the  commencement  of  this  Act  every  officer  of 
the  Trade  and  Customs,  Defence,  and  Post  and 
Telegraph  Departments  shall  be  entitled  to 
receive  a  salary  equal  to  the  highest  salary 
then  payable  to  an  officer  of  corresponding 
position  in  any  Australian  colony,"  only  en- 
title<l  such  an  officer  to  receive  a  present  salary 
equal  to  the  highest  salary  which,  on  the  day 
the  Act  came  into  force,  was  then  actually 
payable  to  an  officer  of  corresponding  position, 
&c. ,  and  did  not  entitle  such  officer  to  increases 
of  salary  which,  under  the  law  then  in  force 
in  the  particular  colony,  might  thereafter  from 
time  to  time  become  payable  to  an  officer  of 
corresponding  position.  Miller  v.  The  Com- 
momcealth  -  -  -  .     668 

OWNER,  invitation  by — Dangerous  state  of  pre- 
mises— Injury  to  customer — Scope  of  servants 
authority — Direction   by  servant — Evidence.] 

— See  Negligence.     Mountney  v.  Smith    146 

PARTY  ATTENI^NG  TRIAL,  expenses  of— Costs 
— Taxation — Election  petition — Costs  of  party 
up  to  particular  day — Reduction  of  fees  on 
connsePs  brief.] — See  Practice.  Chanter  v. 
Blachoood 456 

PETITION,  Amendment  of— New  fact.]  — 5ee 
£jLEcrTORAL.     Cameron  v.  Fysh      -        •    S14 

PIGS  AND  SHEEP  not  included  in  ''  cattle.**]— 

See  Cattle.     Mackay  v.  Davies    -  483 

POLICE  CONSTABLE— Arrest  without  warrant.] 

— See  Arrest.     Nolan  v.  Clijord  •        -    429 

POLICE  FORCE,  ivarrant  addressed  to— Special 
warrant — Distinction  between  special  and 
l^«n<*ral  warrants  at  common  law  considered.] 
— See  Warrant.   MacDonald  v.  Beare  -    51S 

««  POLICE"    POWERS   OF   STATiSS  —  Brewers' 
licence  —  Duties  of  excise  —  Regulation    of 
trade.] — See  Excise  Duties.    Ptterswald  v. 
BartUy 4»7 

POLL,  A4)oiimed — ^Persons  entited  to  vote  — 
Voter  absent  from  polling  place  for  which 
enrolled — Refkisal  of  returning  olllcer  to  re- 


POLL — continued. 
ceive  votes  of  *^  absent  voters" — Void  election.] 
— See  Electoral.     Himch  v.  Phillips  -    188 

PRACTlCE^Anieal  to  High  Court— Formal  de- 
fects and  irregularities — Amendment.] — The 
High  Court,  sitting  as  a  final  Court  of  Appeal, 
should  disregard  formal  defects  and  irregu- 
larities in  the  proceedings,  and,  Instead  of 
allowing  the  appeal,  should  exercise  the  power 
conferred  by  sec.  37  of  the  Judiciary  Act  1903, 
and  make  all  such  amendments  as  the  Full 
Court  could  and  ought  to  have  made.  Rule 
laid  down  in  Orphans^  Board  v.  Kra^geliue,  9 
Moo.  P.P.C.,  at  p.  447,  as  to  dealing  with 
points  of  mere  form  on  appeal,  adopted. 
McLaughlin  v.  Fosbery  and  others  -        -     547 


-Appeal  to  High  Court — Fresh  evidence.] — 


Semble,  the  High  Court,  on  the  hearing  of  an 
appeal  from  the  Supreme  Court  of  a  State, 
cannot  receive  fresh  evidence.     New  Lambton 
Land  and  Coal  Co.  Ltd.  v.  London  Bank  of 
Australia  atid  others       ....     524 


-Appeal  to  High  Court — Special  leave — 


Rescission — Matter  of  great  public  import- 
ance.]— Motion  to  rescind  special  leave  to 
appeal  dismissed  on  the  ground  that  the  ques- 
tion involved  was  of  great  public  importance, 
and  that  on  it  depended  the  liability  or  non- 
liability of  the  appellant  to  a  number  of  actions 
for  trespass  and  false  imprisonment.  Mac- 
Donald  V.  Be.are 618 


-Appeal  to  High  Court — Special  leave  to 


appeal — Rule  upon  which  the  Court  will  act 
in  granting  leave — Jurisdiction  of  Court  to 
entertain  appeals  from  judgments  pronounced 
before  its  establishment — Appeal  from  Judg- 
ment of  the  Supreme  Court  of  New  South  Wales 
exercising  federal  Jurisdiction  pronounced  be- 
fore passing  of  Judiciary  Act  1903  (No.  6  of 
1903),  sees.  35,  89— Right  of  appeal  by  virtue 
of  the  Constitution  of  the  Commonwealth,  sees. 
71,  73 — Claims  against  the  Commonwealth  Act 
1902  (No.  21  of  1902),  sees.  8,  6,  7.]— Whether 
an  appeal  will  lie  to  the  High  Court  from  a 
judgment  of  a  Court  exercising  federal  juris- 
diction pronounced  before  the  passing  of  the 
Judiciary  Act :  Qwere.     The  jurisdiction  of 
the  High  Court  is  conferred  by  the  Constitu- 
tion and  not  by  the  Judiciary  Act.     The 
Constitution  (sec.  73)  imposes  no  restriction 
as  to  amount  upon  appeals  from  judgments  of 
the  Supreme  Courts  of  the  States  in  the  exer- 
cise of  federal  jurisdiction.      The  rule  laid 
down  by  the  Juciicial  Committee  in  Prince  v. 
Ga>gnon  (8  App.  Cas.,  103,  at  p.   J  Go),  as  to 
granting  special  leave  to  appeal  in  cases  below 
the  appealable  amount,  adopted.   The  plaintiff 
had  obtained  a  verdict  for  £200  damages  in  an 
action  for  negligence  asainst  the  defendant, 
sued  as  nominal  defenaant  on  behalf  of  the 
Commonwealth.     The  defendant  appealed  to 
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the  Full  Court  of  New  South  Wales,  and  on 
20th  August,  1903,  that  Court,  in  the  exer- 
cise of  the  federal  jurisdiction  conferred  upon 
it  by  the  Claima  against  the  Commonwealth 
Act  1902,  discharged  the  defendant's  Rule 
Nisi  for  a  New  Trial,  with  costs.  On  25th 
August  in  the  same  year, the  Judiciary  Act 
1903  was  passed,  and  on  15th  October  follow- 
ing, the  High  Court  granted  to  the  defendant 
special  leave  to  appeal  from  the  decision  of  the 
Supreme  Court  of  New  South  Wales.     The 

{)laintiff  moved  to  rescind  the  order  granting 
eave  on  the  grounds  (1)  that  the  Court  had 
no  jurisdiction  to  entertain  the  appeal,  inas- 
much as  the  judgment  appealed  from  was 
pronounced  before  the  passing  of  the  Judiciary 
Acty  and  the  case  did  not  fall  within  those 
enumerated  in  sec.  .35  of  that  Act  as  cases  in 
which  appeals  might  be  brought  from  such 
judgments  ;  and  (2)  that  the  case  was  not  of 
such  a  nature  as  to  justify  the  Court  in  grant- 
ing special  leave  to  appeal  even  if  it  had 
jurisdiction.  It  was  not  clear  whether  the 
judgment  appealed  from  had  proceeded  upon 
a  supposed  general  rule  of  law  or  upon  the 
special  facts  of  the  case.  Dalgamo  v.  Hannah 
1 


-Costs — Review    of    Taxation— Costs     of 


three  counsel — Costs  of  preparing  fk'esh  briefe 
for  appeal.]— The  Registrar,  on  taxation  as 
between  party  and  party,  disallowed  the 
costs  of  a  third  counsel,  in  an  appeal  to  the 
High  Court,  which  involved  a  large  sum  of 
money,  and  raised  difficult  and  important 
questions  of  constitutional  law,  on  the  ground 
that  the  employment  of  three  counsel  is  not 
justifiable  unless,  in  addition  to  the  above 
elements  of  difficulty  and  importance,  the 
case  involves  the  consideration  of  a  large  and 
complex  mass  of  evidence.  On  a  summons 
for  a  review  of  taxation,  the  Court,  not  being 
satisfied  that  the  Registrar  was  clearly  wrong, 
or  that  the  case  was  of  such  an  exceptional 
nature  as  to  render  it  essentially  necessary, 
for  the  purpose  of  doing  justice,  that  three 
counsel  should  be  employed,  refused  to  direct 
a  review,  and  dismissed  the  summons  with 
costs.  KirhaooU  v.  Webster,  9  Ch.  D.,  2.^9, 
applied.  Sewbte,  that  a  case  may  be  of  suffi- 
cient difficulty  and  importance  to  justify  a 
party  in  engaging  three  counsel  to  argue  the 
appeal,  although  the  three  elements  of  diffi- 
cult and  intricate  points  of  law  raised,  a  very 
large  amount  of  money  involved,  and  a  com- 
plicated and  voluminous  body  of  evidence  to 
be  considered,  are  not  all  present  together. 
The  costs  of  preparing,  for  the  purposes  of  an 
appeal  to  the  High  Court,  fresh  copies  of  the 
briefs  used  by  counsel  when  the  case  was 
argued  before  the  Supreme  Court,  were  not 
allowed  to  the  party  successful  on  the  appeal. 
Donohoe  v.  BrUz 602 


PRACTICE— con/*»tfe(2.| 

Costs — Taxation — Expenses  of  party  at- 
tending trial — ^Party  not  a  witness — Electtoa 
petition — Costs  of  party  op  to  partienlar  day 
— Reduction  of  fees  on  counsel^  brief.] — On 
taxation  of  costs,  the  expenses  of  a  party  who 
may  reasonably  be  expected  to  be  required  as 
a  witness,  may  be  allowed,  although  no  sub- 
pcena  to  him  was  issued.  On  an  election 
petition  a  party  claiming  or  defending  the 
seat  is  pnmd  fade  a  probable  witneaa. 
Where  the  respondent  had  been  ordered  to 
pay  a  part  of  the  petitioner's  taxed  coats,  the 
fee  paid  to  petitioner's  counsel  in  respect  of 
the  whole  petition  may,  on  taxation,  be 
allowed  in  full,  if  the  amount  is  a  fair  and 
reasonable  fee  in  respect  of  the  matter  on 
which  the  petitioner  succeeds.  Chanter  v. 
Blackwood 45* 


-Hlgrh  Court  Procedure  Act  1903,  sees.  8, 


35,  36— Appeals  to  High  Court — Secnrity  for 
costs — Application  for  increase  of  amount — 
Time  for  making  application — Costs  of  afllU 
davits — Fees  of  counsel.] — Applications  for 
increase  of  amount  of  security  under  O.  36  of 
the  High  Court  Procedure  Act  must  (following 
the  English  practice)  be  made  with  expedi- 
tion, whether  there  is  a  Justice  of  the  High 
Court  sittmg  in  the  State  where  the  appeal  is 
to  be  heard  or  not.  On  29th  Dec.,  1903,  the 
plaintiff  filed  notice  of  intention  to  appeal  to 
the  High  Court  from  decisions  of  the  Supreme 
Court  of  New  South  Wales,  and  deposited 
£50  as  security  for  the  due  prosecution  of  the 
appeal,  in  accordance  with  sec.  35,  sub-sect. 
(1)  and  (.S)  of  the  High  CouH  Procedure  Act, 
On  4th  Feb.  the  defendants  in  each  case  had 
notice  of  the  plaintiff's  appeal,  and  on  8th 
March  took  out  a  summons  for  increased 
security  under  sec.  36  of  the  Act.  There  waa 
no  Justice  of  the  High  Court  sitting  in  Sydney 
until  14th  March,  but  in  the  interval  Justioea 
of  the  High  Court  had  been  sitting  in  Hobart 
and  Melbourne  :  Hdd  (per  OnjfUh,  C.J.)» 
that  the  applications  were  made  too  late,  and 
that  the  applicants  should  have  proceeded 
under  sec.  8  by  taking  out  a  summons  in 
Sydney  as  early  as  possible  and  having  the 
cause  transferred,  for  the  purpose  of  hearing 
the  summons,  to  Hobart  or  Melbourne. 
McLaughlin  v.  Daily  Telegraph  Newspaper 
Co.,  Ltd.  ;  McLaughlin  v.  Vale  of  Cluydd 
Coal  Mining  Co.  Ltd.     -        -        -        -     14S 

•Hi^h  Court  Procedure  Rules,  Order  XXL, 


r.  15 — Demurrer — Cross-demurrers — Ri^t  to 
begin  —  Reading  pleadings  —  Hearing  two 
counsel.] — The  party  supporting  the  demurrer 
has  the  right  to  begin,  except  where  there  are 
cross-demurrers,  in  which  case  the  plaintiff' 
begins.  It  is  not  necessary  to  read  the  plead- 
ings, and  they  have  to  be  left  at  the  Chambera- 
of  the  Judge  four  days  at  least  before  the  de- 
murrer is  set  down  for  argument.    It  is  only" 


1  C.L.R.] 


INDEX. 


737 


PBACTICE--con/tnt{€c;. 
neceBsary  to  shortly  state  their  purport,  and 
the  points  raised.     On  demurrers  two  counsel 
will  be  heard.    Boiid  v.  The  Commonwealth  of 
Australia 13 


-Irregular  service  of  initiatory  process — 


Appeal — Prohibition — Special  leave  to  appeal 
— Rule  opon  which  the  High  Coort  will  act  in 
grranting  leave  to  appeal.}— Irregularity  in  the 
service  of  initiatory  process  does  not  oust  the 
jurisdiction  of  the  Court.  Such  a  defect  is  a 
ground  for  appeal,  and  not  for  prphibition. 
Barker  v.  Palmer,  8  Q.6.D.,  9,  approved. 
The  principles  on  which  the  High  Court  will 
grant  special  leave  to  appeal  from  the  Supreme 
Court  of  a  State  as  laid  down  in  Dalgamo  v. 
Hannah  (1  C.L.R.,  p.  1),  applied.  Backhouse  v. 
Moderana 675 


-New  trial — Excessive  damages — Action 


for  dishonor  of  cheque  andliliel — Xisdirection 
as  to  measure  of  damages.] — If  a  Judge  at 
Nisi  Prius  wrongly  directs  the  jury  as  to  the 
measure  of  damages,  and  they  give  damages, 
the  amount  of  wnich  can  only  be  explaineil 
on  the  assumption  that  it  was  due  to  the  im- 
proper direction,  a  new  trial  may  been  granted, 
although  no  specific  direction  on  the  point  was 
asked  for  by  defendant's  counsel  at  the  trial. 
Knight  v.  Egerton,  7  Ex.,  407,  followed.  In 
an  action  by  a  trader  for  dishonoring  cheques 
and  for  libel,  contained  in  the  memorandum 
written  on  a  cheque  in  explanation  of  the  dis- 
honor, In  which  the  plaintiff  claims  only 
general  damages  for  injury  to  his  credit  and 
reputation,  evidence  that  he  lost  a  particular 
agency  business,  upon  which  the  rest  of  his 
business  depended,  by  reason  of  the  dishonors 
or  libel  complained  of,  is  not  admissible.  Such 
damage  is  special  damage,  and  must  be  pleaded 
and  proved.  In  such  an  action  the  Court  will 
grant  a  new  trial  on  the  ground  of  excessive 
damages  if  they  think  that,  having  regard  to 
all  the  circumstances  of  the  case,  the  damages 
are  so  large  that  no  reasonable  jury,  properly 
applying  their  minds  to  the  relevant  evidence, 
could  have  given  them.  Metropoiiian  Bailtcay 
Co.  v.  Wright,  11  App.  Cas.,  152,  explained; 
Fraed  v.  Graham,  24  Q.B.D.,  53,  followed. 
Judgment  of  the  Supreme  Court,  (1904)  4 
S.R.  (N.S.W.),  223,  affirmed.  Milen  v.  Com- 
mercial Banking  Co.  of  Sydney       -        -     470 

POSSESSORY  TITLE,  Incomplete— Valnatlon  of 
land  resumed — Persons  in  possession  entitled 
to  have  a  valuation  made  of  their  estate  or  in- 
terest— Prima  fSusie  case  for  compensation.]— 
See  IjAKD  Rssumftion.  CLiMold  v.  Perry    S63 

POST,  VOTING  BT— Application  for  ballot-paper 
— Witness  to  signature — Mandatory  or  direc- 
tory provision — Voter  voting  out  of  his  division 
— Form  of  ballot-pf^ler — Writing  name  of  can- 


P08T,  VOTING  W[~c(yntinued. 
didate.]  —  See  Electoral.     Moloney  v.  Mc- 
Eacharn 77 

POWER  OF  ATTORNEY  HADE  BY  LUNATIC— 
Eifect  of  signature — ^Representation  of  agency 
— Estoppel — Transfer  of  shares  under  void 
power  of  attorney — Companies  Act  (N.S.W.) 
1899,  sec.  232— Suit  for  rectification  of  share 
register — Liability  of  company — Liability  of 
lunatic  to  make  restitution — Re^hearing — 
Grounds  for  reversing  Judge*s  finding.]— <See 
Lunatic.  McLaughlin  v.  Daily  Telegraph 
Newspaper  Co.  Ltd.  ;  McLaughlin  v.  Vale  of 
Choydd  Coal  M,  Co.  Ltd.        -        -         -     248 

PREMISES,  DANGEROUS  STATE  OF— Injury  to 
customer  —  Invitation  by  owner  —  Scope  of 
Mervant*s  authority — Direction  by  servant.] — 
See  Neolioknce.     Mountney  v.  Smith   •     146 

PREROGATIVE  OF  CROWN— Application  of  Act 

to  Crown.]— See  Crown.  Roberts  v.  Ahem  406 

PRESCRIPTION— Ancient  lights— Enjoyment  for 
twenty  years  and  upwards — Presumption  of 
lost  grant  —  Rebutting  evidence  —  Laws  of 
England  intn»duced  into  New  South  Wales  by 
first  colonists — Laws  and  Statutes  of  England 
capable  of  being  applied  in  New  South  Wales 
—9  Geo.  IV.,  c.  88,  sec.  24.]— At  the  time  of 
the  passing  of  the  Act  9  Geo.  IV. ,  c.  83,  the 
English  law  of  prescription  as  to  ancient  lights 
was  a  law  which  could  be  applied  in  New 
South  Wales  within  the  meaning  of  sec.  24  of 
that  Statute,  and,  therefore,  became  part  of 
the  law  of  that  colony  by  virtue  of  that  section, 
even  if  it  had  not  been  brought  with  them  to 
the  colony  by  the  first  settlers.  The  appellant, 
in  a  suit  brought  by  him,  claiming  damages  or 
an  injunction  to  restrain  the  respondent  com- 
pany from  diminishing  the  light  coming  to 
some  of  his  windows  oy  the  erection  of  a 
building,  moved  for  an  interlocutory  injunc- 
tion. In  his  statement  of  claim  the  appellant 
claimed  to  be  entitled  to  the  free  and  uninter- 
rupted access  of  air  and  light  to  his  windows 
by  prescription,  having  enjoyed  the  easement 
for  more  than  forty-five  years,  and  having  had 
the  right  to  the  easement  granted  to  him  or 
his  predecessors  in  title  by  the  respondents  or 
their  predecessors  in  title  by  a  grant,  since 
lost.  The  respondents  demurred  ore  tenus, 
and  it  was  agreed  that  the  motion  for  an 
injunction  should  be  turned  into  a  motion  for 
decree.  The  demurrer  was  allowed  :  Held, 
that  the  demurrer  should  have  been  over-ruled, 
but  that  as  the  foundation  of  tho  appellant's 
right  was  a  srant  or  agreement  on  the  part  of 
the  owner  of  the  adjoining  land,  to  be  implied 
by  law  from  proved  or  admitted  facts,  it  was 
still  open  to  the  respondents  to  show  such  a 
state  of  facts  as  would  exclude  the  implication. 
Decision  of  A.  H.  Simpson,  C.J.,  in  Equity, 
(1904)  4  S  R.  (N.S.  W.),  1,  reversed.     Ddohery 
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PRESCRIPTION— cow/mwerf. 

V.    Permaneni    Trustee    Co,    of  New    South 
Wales 283 

PRINCIPAL  AND  AGENT  —  Power  of  attorney 
made  by  lunatic —Effect  of  sigTiature— Repre- 
sentation of  a|?ency— Estoppel— Transfer  of 
shares  under  void  power  of  attorney — Com- 
panies Act  (N.S.W.)  1899,  sec.  232— Suit  for 
rectification  of  share  register  —  Liability  of 
company— Liability  of  lunatic  to  make  resti- 
tution—Re-hearIng— Grounds  for  reversing 
Judge's  finding.]— 5ce  Lcnatic.  McLaughlin 
V.  Daily  Telegraph  Newspaper  Co.  Ltd.  ; 
McLaughlin  v.  Vale  of  Clwydd  Coal  M.  Co. 
Lid. 243 

PRIVY  COUNCIL— Appeal  to— Application  Ibr 
certificate— Special  reasons— The  Constitution 
(63  &  64  Vict.)  c.  12,  sees.  52  (11.),  74, 106-109.] 
—See  Appeal  to  Privy  Council.  Dealdn  v. 
Wehh ;  Lyne  v.  Wehh      .        -        -         -    585 


-Special  leave  to  appeal  from  High  Court 


—Reasons  for  refusing — Judgment  appealed 
from  unattended  with  sufficient  doubt.] — 
Special  leave  to  appeal  to  Hie  Malesty  in 
Council  from  a  judgment  of  the  High  Court 
will  not  be  granted  by  the  Judicial  Committee, 
even  in  a  case  involving  a  large  amount  of 
money  and  important  questions  of  law,  where 
it  appears  to  them  that  the  judgment  from 
which  leave  to  appeal  is  sought  is  plainly  right 
or  unattended  with  sufficient  doubt  to  justify 
the  j^ranting  of  leave.  Observations  of  Lord 
Watson  in  La  CiU  de  Montreal  v.  Lea  Ecdisi- 
antiques  du  Seminaire  de  St.  Sulpice  de 
Montreal,  14  A  pp.  Cas.,  660,  at  p.  662,  as  to 
the  rules  to  be  followed  in  granting  special 
leave  to  appeal  from  the  Supreme  Court  of 
Canada,  applied.  Petition  for  special  leave  to 
appeal  from  the  judgment  of  the  High  Court 
in  McLaughlin  v.  Daily  Telegra/ph  h  ewspaper 
Co.  Ltd.  (1  C.L.R.,  243)  dismissed  with  costs  on 
this  ground.  Daily  Telegraph  Newspaper  Co. 
Ltd.  V.  McLaughlin        -        -        -         -     479 

PROHIBITION— Irregular  service  of  initiatory 
process— Special  leave  to  appeal— Rule  upon 
which  the  High  Court  will  act  in  granting 
leave  to  appeal.]— 5e€  Practice.  Backhouse 
V.  Moderana *75 


Jurisdiction  of  Arbitration  Court— Excess 

of  jurisdiction.]— 5ec  Industrial  Matters. 
Clancy  v.  Butchers'  Shop  Employ^  Union  and 
others 181 

PROSECUTION,  CUSTOMS— institution  of  prose- 
cution in  name  of  "collector."] — See  Customs 
Prosecution.  Christie  v.  Permewan,  Wright 
db  Co.  Ltd. »W 


PUBLIC  IMPORTANCE,  MATTER  OF  GREAT- 

Special  leave  to  appeal— Re8cissioD.]—5« 
riiACTiCE.     Maclkmald  v.  Beare  -         -    51S 

PUBLIC  SERVANT— Salary— Iucrements.>—5e« 

Officers.    Miller  v.  The  Commonwealth    6C8 

PUBLIC,  shop  closed  to  Ihe  admission  of  the— 
Question  of  fact— Shop  In  which  more  than  one 
business  is  carried  on,}— See  Shops.  Louf  v. 
Bonarius         -         .         -         -         -         -     578 

RATES— Gas  company— Liability  to  pay  rates  la 
respect  of  land  occupied  by  gas  mains  within 
the  borough.]  —  See  Local  Government. 
Borotigh  of  Glebe  v.  Lukey       -        -        -  158 

Municipal— Lands  •*  vested  In  the  Common- 
wealth " "Matters  within  the  powers  of 

the  Commonwealth."]— S'ee  Local  Govern- 
ment. Municipal  Council  of  Sydney  v.  The 
Commonwealth ^^ 

REASONS,  special— AppUcatlon  for  certlllcate— 
The  Constitution  («8  &  84  Vict.)  c.  18,  sees. 
62  (11.),  74,  106-109.]-  Sec  Appeal  to  Privy 
CoUNCiL.   Deakin  v.  Wehh ;  Lyne  v.  Wehh     585 

REBUTTING  EVIDENCE— Ancient  lights— EnJoy- 
ment  for  twenty  years  and  upwards— Pre- 
sumption of  lost  grant.]— See  Prescription. 
Delohery  v.  Pei^manent  Trustee  Co.  of  N.S.  W. 


REGISTER,  RECTIFICATION  OF  —  Transfer  of 
shares —Company— Directors'  power  to  refuse 
to  register— Companies  Act  (N.S.W.),  No.  10 
of  1899,  sec.  282— Practice— Parties— Persoa 
or  member  aggrieved— Power  of  Court  to  im- 
pose conditions— Amendment.] — Set  Company. 
Nexo  Lambton  Land  and  Coal  Co,  Lid.  v.  Lcn* 
don  Bank  of  Australia  and  others  -        -    524 

REGISTRATION— Bill  of  sale— Assignment  by 
debtor  in  Insolvent  circumstances  wllhoat 
sufficient  consideration  voidable  —  Bills  of 
Sale  Act  (Queensland)  1891,  sec.  4— Insolvency 
Act  (Queensland)  1874,  sees.  107,  108,  109.}- 
See  Bill  of  Sale.    Dixon  v.  Todd       -    820 

RE-HEARING  —  Appeal  from  Chief  Judge  la 
Equity- Grounds  for  reversing  Judge*s  llnd- 

\ng.]—8ee  Lunatic.  McLaughlin  v.  DaUy 
Telegraph  Newspaper  Co.  Ltd.  ;  McLaughli* 
V.  Vale  ofClicydd  Coal  M,  Co.  Ltd.       -    248 


"RESCUE"  a  misdemeanor.] 

Nolan  V.  Clifford    - 


—  See 


Arrest. 
-    429 


RESTITUTION,  LIABILITY  TO  MAKE— Principal 
and  agent— Power  of  attorney  made  by  Innatic 
—  Effect  of  signature  —  Representation  of 
agency— Estoppel— Transfer  of  shares  under 
void  power  of  attorney  —  Companies  Act 
(N.S.W.)  1899,  sec.  282— Suit  for  rectlflcatloi 
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(JnON_con/tnti«d. 
ot  flhsre  rei^ster — Liability  of  eomftatj — Re- 
liearliiff — Grounds  for  rarersliiK  Jndge^s  fliid- 

ing.] — Set  LuKATia  McLaughlin  t.  Daily 
Telegraph  Neiospaper  Co.  Ltd.  ;  McLaughlin 
y.  Vale  of  Glvoydd  Coal  M.  Co,  Ltd.      -    248 

RESUMPTION  OF  LAND— Yalnation  of  land  re- 
sttnied — Incomplete  possessory  title — Persons 
in  possession  entitled  to  have  a  raluation  made 
of  their  estate  or  Interest — Prima  fSusie  case 
for  compensation.]  —  See  Land  Resumption. 
CLiMold  V.  Poi-y 863 

RETROSPECnVE  EFFECT  OF  TARIFF— Tariff 
proposals  —  Dispute  as  to  Customs  duties 
claimed  before  tariff  in  force— Duties  of  Cus- 
toms ^^  collected  **— Money  deposited — Goods 
not  dutiable.]— iS^ee  Customs  Dutiss.  Cowan  <Se 
Sons  LuL  V.  Lockyer      -        -        -        .    460 

RETROSPECnVE  LEGISLATION— Effect  of.]— 

See  Customs  Duties.    Donohoe  v.  Brttz    891 

REVENUE.]- Stfe  Customs  Duties.  D.  de  W, 
Murray  de  Co,  Ltd,  v.  The  Collector  of  Cus- 
toms  26 

.] — See  Customs  Duties.  State  of  Tas- 
mania V.  Commonwealth  of  Australia  and  State 
of  Victoria 82» 

RIGHTS,  EXISTING  AND  ACCRUING  —  Trans- 
ferred departments —Officer  retained — Pay- 
ment of  salary  —  Appropriation.]  —  See 
Officbbs.  Bond  y.  The  Commoniaealth  of 
Australia         -        -        -        .        -        -     13 

RULES,  COMMONWEALTH— Higrh  Court  Proce- 
dureRules — Order  XXI.,  r.  15.] — See  Practice. 
Bond  V.  The  Commonwealth  of  Australia     13 

SALARY,  Public  serrant — Increments.] — See 
Offigers.     Miller  w.  The  Commonwealth  668 

SALE,  BILL  OF— Assignment— Registration- 
Assignment  by  debtor  in  insolvent  circum- 
stances without  sufficient  consideration  yold- 
able— Bills  of  Sale  Act  (Queensland)  1891,  sec. 
4— InsolYcncy  Act  (Queensland)  1874,  sees. 
107,  108,  109.] — See  Bill  of  Sale.  Dixon  v. 
Todd 820 

SECURITT  FOR  COSTS— Appeals  to  High  Court 
— Application  for  increase  of  amount — Time 
for  wmiftng  application — Cost  of  affldaylts — 
Pees  of  counsel.] — ^^e  Practice.  McLaughlin 
V.  Daily  2'ekgraph  Newspaper  Co.  Ltd.  ; 
McLaughlin  v.  Vale  of  Clicydd  Coal  Mining 
Co,  Ltd. 148 

flERTANT,  DIRECTION  BT— Dangerous  state  of 
premises — Injury  to  customer — Inyitatlon  by 
owner— Scope  of  servant's  authority— Eri- 
denee.]  —  /^  Nbouobnce.  Mouniney  v. 
Smith 146 


SERVANT,  Public— Salary— Increment.]  —  See 
Officers.     Miller  v.  The  Commontoiolth    668 

SERVANTS  AND  AGENTS  OF  CROWN,  protection 
oi—See  Crown.     Roberts  v.  Ahem        -    406 

SERVICE  OF  INITIATORY  PROCESS,  irregular 
—Appeal  —  Prohibition  —  Special  leave  tu 
appeal — Rule  upon  which  the  High  Court  will 
aet  in  granting  leave  to  appeal.] — See  Prac- 
tice.    Ba>ckhouse  v.  Moderana       -        •    675 

SEWER,  construction  of.]  —  See  Drainage. 
Local  Board  of  Health  of  Perth  v.  Maley    702 

SHARE  REGISTER,  RECTIHCATION  OF— Frin- 
cipal  and  agent — Power  of  attorney  made  by 
lunatic — Effect  of  signature — Representation 
of  agency  —  Estofipel  —  Transfer  of  shares 
under  void  power  of  attorney— Companies  Act 
(N.S.W.)  1899,  sec.  232— Liability  of  company 
— Liability  of  lunatic  to  make  restitution — 
Re-hearing  —  Grounds  for  reversing  Judge*s 
fliiiling.] — See  Lunatic.  McLaughlin  v.  Daily 
Telegraph  Newspaper  Co.  Ltd.  ;  McLavghlin 
V.  Vale  of  Clvfydd  Coal  Mining  Co.  Ltd.     248 

SHARES,  TRANSFER  OF— Directors'  power  to 
reftase  to  register — Reciitlcation  of  register — 
Companies  Act  (NJS.W.),  (No.  40  of  1899),  sec. 
2S2— Practice  —  Parties  —  Person  or  member 
aggrieved — Power  of  Court  to  Impose  condi- 
tions —  Amendment.]  —  See  Company.  New 
Lambton  Land  and  Coal  Co.  Ltd.  v.  London 
BaTik  of  Australia  and  others  •      .-    524 

SHEEP,  TRAVELLING  —  Drover  —  Person  in 
charge  of  sheep  travelling  less  than  40  miles 
— Travelling  statement  unnecessary.]  —  See 
Travelling  Sheep.  Saunders  v.  Borthistle  879 

SHEEP  AND  PIGS  NOT  INCLUDED  IN 
"  CATTLE.'*]— 5c«  Cattle.  Mackay  v.  Daries 
483 

SHOPS— Early  Qoslng  Act  (N.S.W.),  No.  38  of 
1899,  sees.  6,  7, 20. 21— Early  aoslng  (Amend- 
ment)  Act,  No.  81  of  1900,  sec.  5— Closing 
time  for  shops — Shop  in  which  more  than  one 
business  is  carried  on  —Closed  to  the  admission 
of  the  public  for  purposes  of  trade— Question 
of  Ihct.] — ^The  Early  Closing  Act-^rovidie^  that 
a  shop,  in  which  the  mixed  business  of  a  fancy 
goods  seller  and  news  agent  is  carried  on,  must 
be  closed  on  Wednesdays  at  one  o'clock  p.m., 
the  hour  fixed  for  the  closing  of  shops  iu  which 
fancy  goods  only  are  sold.  The  Iseeper  of  such 
a  shop  was  charged  with  having  committed  a 
breach  of  the  Bkirly  Closing  Act  by  not  closing 
and  keeping  closed  his  shop  at  and  after  the 
hour  fixed  by  the  Act.  The  evidence  showed 
that  he  placed  a  table  across  the  open  door  of 
his  shop  at  the  hour  fixed  for  closing,  thus 
barring  the  entrance,  and  that  af  terwaras,  but 
before  the  hour  fixed  for  dosing  news  agentn' 


740 


INDEX. 


[1904. 


SHOPS — ccniinued, 
shops,  he  sold  across  the  table  some  newspapers 
ana  other  news  agents*  goods.  The  magistrate 
dismissed  the  iaformation,  on  the  ground  that 
there  was  no  proof  that  the  defendant  sold 
any  goods  which  he  was  prohibited  from  selling 
after  the  hour  stated  :  neld,  that  if  the  shop 
was  not  closed  to  the  admission  of  the  public 
for  purposes  of  trade  at  one  o'clock  p.m.,  the 
fact  that  no  fancy  goods  were  sold  in  it  after 
that  hour  was  immaterial,  and  that  therefore 
the  magistrate  was  wrong  in  dismissing  the 
information  on  the  ground  stated.  Held,  also, 
that  it  was  a  question  of  fact  for  the  magis- 
trate, on  the  evidence,  whether  the  shop, 
considered  as  a  sinele  shop  in  which  the  mixed 
business  was  carried  on,  was  or  was  not  so 
closed.  Order  of  Cohen,  J.,  21  N.S.VV.  W.N.. 
117,  varied.     Low  v.  Bonarius       -        -    678 


Hoars  of  closing  —  Keeping  open  after 

hoars  agreed  upon.] — See  Industrial  Mat- 
ters. Clancy  v.  Butchers*  Shop  EmploySs 
Union  and  others 181 

SPECIAL  CASE,  appeal  by  way  of— Jastlces  Act 
(N.S.W.)  1902  (No.  27),  sees.  101, 106, 106, 107— 
Ordermade  by  Judge  sitting  in  Chambers  under 
sec.  107 — Judgment  of  Supreme  Court — Ap- 
peal to  High  Court— The  Constitution,  see.  73.] 
—  See  Appeal  by  Way  of  Spbcial  Case. 
Saunders  v.  BorihinUe      -  -        -    879 

SPECIAL  LEAVE  TO  APPEAL— Rescission- 
Matter  of  pablle  Importance.] — See  Practice. 
MacDonaid  v.  Beare      •        •        -        -    618 

-Rule  upon  which  the  Court  will  act  In 


granting  leave — Right  of  appeal  by  virtue  of 
the  Constitution.] — See  Practice.  IkUgamo 
v.  Hannah 1 


-lW>m    High    Coort    to   Privy   Coancil — 


Reasons  for  reftising — Judgment  appealed 
firom  unattended  with  sufficient  doubt.] — See 
Prtvy  Council.  Daily  Telegraph  Newspaper 
Co.  Ltd.  v.  McLaughlin         -        -        •    479 


to    High    Court — Delay.] — See    Customs 

Duties.     Donohoe  v.  Britz    -        -        -    891 

SPECIAL  REASONS— Application  for  certificate 
—The  Constitution  (63  and  64  Vict.)  c.  12, 
sees.  62  (11.),  74,  106-109.]— ^ee  Appeal  to 
Privy  Council.  Deakin  v.  Webb  ;  Lyne  v. 
Webb 686 

SPECIAL  WARRANT  — Form  of— Address  to 
police  force  at  large — Distinction  between 
special  and  general  warrants  at  common  law 
considered.] — See  Warrant.  McDonald  v. 
Beare -     618 

STAMPS — Stamp  Duties  Amendment  Act  (Tas- 
maals)  1902  (2  Edw.  TU.,  No.  80),  sees.  8,  6— 


STAMPS— coiUtiitKd. 
Sehedoie— Tke  CmstlUitiM  (CS  A:  M  Ylet.),  c 
12,  sees.  52  (IL),  197-lif,  114— Aadlt  Aet  ItOl 
(No.  4  of  1901K  sees.  84  (6U  4«.]— The  Tas- 
manian  Act  (2  Edw.  VU.,  No.  90),  which 
prescribes  inier  alia,  that  from  Ist  January, 
1903,  there  shall  be  levied  in  respect  of  .  .  . 
every  receipt  where  the  sum  received  amountB 
to  £5  and  under  £50  ...  a  stamp  duty 
of  2d.,  must  be  construed  so  as  not  to  appply 
to  a  receipt  given  by  a  federal  officer  in  Tas- 
mania for  his  salary,  such  receipt  being 
required  to  be  given  by  the  Commonwealth 
law  and  practice  r^:ulating  the  department 
to  which  the  officer  belongs.  Such  a  receipt 
is  not  the  property  of  the  Commonwealth,  in 
such  a  sense  as  to  bring  it  within  the  words  of 
sec.  114  of  the  Constitution,  which  prohibits 
the  taxation  of  Commonwealth  property  by 
the  State.  Although  the  stamp  tax  levied 
by  the  Tasmanian  Act,  if  imposed  on  receipts 
given  by  a  federal  officer  for  salary,  would  in 
substance  amount  to  adimiuution  of  theofficer's 
salary,  the  Act  by  which  it  is  levied  is  not  on 
that  account  inconsistent  with  the  Federal 
Appropriation  Act  in  which  such  salary  is 
voted.  The  effect  of  an  Appropriation  Act  is 
not  to  fix  salaries,  but  to  authorize  the  payment 
for  salaries  and  other  purposes  of  sums  not 
exceeding  those  specified  in  the  Act.  D'Emden 
V.  Pedder 91 

STATE  ACT— Construction  of  State  Act  which 
may  have  the  effect  of  fettering  Common- 
wealth agencies.]— ^ec  Legislative  Powebs. 
D'Emden  v.  Pedder         -        -        -        -     »1 

STATE,  Limits  Inter  se  of  Constitutional  powers 
of  Commonwealth  and — Control  of  Common- 
wealth agency — Income  tax — Taxation  of  In- 
come of  Commonwealth  officer — Income  taxed 
after  receipt.] — See  Leoistjvtive  Powebs. 
Deakin  v.  Webb ;  Lyne  v.  Webb     -        -    585 

STATEMENT,  TRAVELLING,  CNNECESSART^ 
Travelling  sheep — Drover — Person  in  charge 
of    sheep    travelling    less    than    40    miles.] 

—See  Travkllino  Sheep.     Saunders  v.  Bar- 
thistle 371 

STATES,  POWERS  OF— Express  and  implied 
restriction — Municipal  rates — Lands  '*  vested** 
In  the  Commonwealth— ^' Matters  within  the 
powers  of  the  Commonwealth.'*]— S'ee  Locai. 
Government.  Municipal  Council  of  Sydney 
V.  The  Commonioealth    -        .        -        .    t08 

STATUTES,  COMMONWEALTH— Acts  Inteipretn- 
tlon  Act  1901  (No.  2  of  1901),  see.  13.]— 5«e 
Electoral.     Moloney  v.  McEaeham      .    77 


Audit  Act  1901  (No.  4  of  1901),  sees.  34 


(6),  46.]— 5ee  Legiblattvb  Powbbs — Stamp. 
D'Emden  v.  Pedder         -        •        •        -    »1 
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STATUTES,  COMMONWEALTH— €on^muec2. 

Claims  against  the  Commonwealth  Act 

1902  (No.  21  of  1902),  sees.  8,  «,  7.]— See 
I*RACTici.     Dalgamo  v.  Hannah      -        -     1 


Commonwealth  Electoral  Act  1902  (No. 

19  of  1902),  sees.  109.  Ill,  112,  119  122,  134, 
147,  148,  158,  192,  200;  Schedule,  Form  K, 
Form  Q.]— 5e€  Electoral.  Chanter  v.  Black- 
icood      - 121 

Commonwealth  Electoral  Act  1902  (No. 

19  of  1902),  sees.  109,  112,  113,  114,  119,  139, 
158,  209;  Schedule,  Form  K.] See  Elec- 
toral.    Moloney  v.  AfcEacharn      -        •     77 


Commonwealth  Electoral  Act  1902  (No. 

19  of  1902),  sees.  124,  132,  133,  189,  151,  155, 
158,  163,  164,  181,  199;  Schedule,  Form  P, 
Form  ii,]—See  Electoual.  Chanter  v.  Black- 
wood          39 


-Commonwealth  Electoral  Act  1902  (No. 


19  of  1902),  sees.  139,  153 ;  Schedule,  Form 

Q.]— iSefi  Electoral.  Hirech  v.  Phillips     133 


-Commonwealth  Electoral  Act  1902   (No. 


19  of    1902),  sees.    151,   194   (a),  (e).]— ^ee 
Electoral.     Cameron  v.  Fysh      -        -814 

Commonwealth  Public  Service  Act  1902 


(No.  5  of  1902),  see.  78  {\).]~See  Opficers. 
Bond  V.  The  Commonwealth  o/AtLstralia      13 


Customs  Act  1901  (No.  6  of  1901),  sees.  130, 

144,  154  (a),  234  (e).— <S'ee  Customs  Duties. 
Donohoe  v.  Britz 391 


Customs  Act   1901  (No.  6  of  1901),  sees. 

ISO,  ]67.]— 6^ee  Customs  Duties.     Cowan  <& 
Sons  Ltd.  V.  Lockyer      -        .        -        .    400 


-Customs  Act  1901  (No.  6  of  1901),  sees. 


4.  245, 248, 251.]— 5<'e Customs  Prosecutions. 
Christie  v.  Permewan^  Wright  <fc  Co.  Ltd.     693 

-Customs  Tariif  1902  (No.  14  of  1902),  sees. 


3.  4,  5,  6.]— iS'ee  Customs  Duties.    Cowan  cfc 
Sons  Ltd.  V.  Lockyer      ....    460 


-Customs  Tariif  1902  (No.  14  of  1902),  sees. 


4,  5.]  —  See  Customs  Duties.  D,  df  W. 
Murray  A  Co.  Ltd.  v.  The  Collector  of  Cus- 
toms   25 


-Customs  Tariif  1902  (No.  14  of  1902),  sees. 


4.  5,  6.]— 5ee  Customs  Duties.    Donohoe  v. 
BrUz 391 


-High  Court  Procedure  Act  1902  (No.  7  of 


iy08),  sec.  8.] — See  Practice.  McLaughlin  v. 
Daily  Telegraph  Newspaper  Co.  Lid,  ;  Mc- 
Laughlin V.  Vale  of  Clwydd  Coal  M.  Co. 
Ltd. 143 


STATUTES,  COMMONWEALTH— con/tnue(2. 

Judiciary  Act  1903  (No.  6  of  1903),  sei^s. 

35,  89.]— 5ce  Practice.     Dalgamo  v.   Han- 
nah   - -        -    1 


-Judiciary  Act  1903  (No.  6  of  1903),  sec.  87.] 


— See  Lunatic.    McLaughlin  v.  Foshery  and 
others 547 

STATUTES,  IMPERIAL— Commonwealth  of  Aus- 
tralia Constitution  Act  (63  &  64  Ylct.),  c. 
12,  V.]— 5ec  Local  Government.  Municipal 
Council  qf  Sydney  v.  Commonioealth  of  Aus- 
tralia       208 


The  Constitution  (63  &  64  Vict.),  c.  12, 

sec.  44.] — See  Electoral.  Chanter  v.  Black- 
wood          39 

^The  Constitution  (63  &  64  Yict.),  c.  12, 

sees.  51, 52, 85, 108, 114.] — See  Local  Govern- 
ment. Municipal  Council  of  Sydney  v.  The 
Commonwealth 208 


The  Constitution  (63  &  64  Ylct.),  c.  12, 

sees.  52  (il.),  74,  106-109.]— S'ee  Appeal  to 
Privy  Council.  Deakin  v.  Webb;  Lyne  v. 
Wehh 585 


The  Constitution  (63  &  64  Yiet.),  c.  12, 

sees.  52  (ii.).  107-109,  114.] See,  Lboisla- 

TiVE  Powers— Stamp.  D'Emden  v.  Pedder    9 1 


-The  Constitution  (63  &  64  Yict.),  c.  12, 


sees.  59,  Si.]— See  Officers.      Bowl  v.    The 
Commonwealth  of  Australia     -  -13 


-The  Constitution— (63  &  64  Yict.),  c.  12, 


sees.  71,  73.]— 5c«  Practice.    Dalgamo  v. 
Hannah I 


-The  Constitution  (63  &  64  Yict.),  c.  12, 


sec.  73.] — See  Appeal  by  way  of  Special 
Case.     Saunders  v.  Borthistle        -        •    379 


-The  Constitution  (63  St.  64  Yict.),  c.  12, 


sees.  78,  86,90.]— iS^e«  ExoisbDutiss.   Peters- 
wald  V.  Bartley 497 


-The  Constitution  (63  &  64  Yict.),  o.  12, 


sees.  89, 92,  9Z,\—See  Customs  Duties.  State 
of  Tasmania  v.  Commonwealth  of  AustrcUia 
and  State  of  Victoria      ....    329 


-The  Constitution  (63  &  64  Yict.),  e.  12, 


sees.  92,  95.]— 5'ee  Customs  Dutiks.  D.  and 
W.  Murray  d:  Co,  Ltd.  v.  The  Collector  of 
Customs 25 


-9  Ckso.  lY.,  c.  83,  s.  U,]—See  Prescrip- 


tion.   Delohery  v.  Permanent  Trustee  Oo.  of 
JV.S,  W,  --•••-    283 


742 


IHDKX. 


[1904. 


STATUTES,  MEW  SOCTH  WALES  —  Cbttle 
Slmagliterliis  aad  Diseased  AbIoiaIs  aad  Meat 
Act  (No.  S6  of  1902),  see.  15.]  — ^ee  Cattle. 
Machay  v.  Davies  -----    483 

-ComiMiiiles  Art  (No.  40  of  1899),  see.  282.] 


— Stt  Ck>ifPANT.  Xew  Lamhicn  Land  and  Coal 
Co.  Ltd.  V.  LrOtidon  Bant  of  Australia  and 
others 524 


Companies  Aet  (So.  40  of  1899),  sec.  2S2.] 

— See  Lunatic.  AfcLaughtm  v.  Daily  Telegraph 
Newspaper  Co.  Ltd.  ;  McLaughlin  v.  Vale  of 
awydd  Coal  M.  Co.  Ltd.      -        -        -    248 


Crimes  Aet  (No.  40  of  1900),  sec.  852.]  — 

See  Akrest.     Xoian  v.  Clifford  -    429 


Early  aosini^  Aet  (\o.  88  of  1899),  sec.  1.] 

— See    iNDUtnniAL    Matters.       Clancy    v. 
Butchers*  Shop  Employes  Union  and  others    181 


-Equity   Aet  (.\o.  24   of  1901),  sees.  70, 


84.] — See  Lunatic.     McLaughlin  v.  Fonbery 
and  others 547 


Games,  Wafers  and  Betting  Houses  Aet 

(No.   18  of  1904),  see.  4.]  — 6*«e   Warrant. 
MacDonald  v.  Beare      -        .        .        .    513 


Impounding  Act  (No.  6  of  1898),  sec.  47.] 

— See  Arrest.    Nolan  v.  Clifford         -      429 


-Industrial    Arbitration    Act    (No.    59   of 


1901),  sees.  2,  13,  15,  26,  28,  Zt.y-See  In 
DUSTRIAL  Matters.    Clancy  v.  Butchers*  Shop 
Employes  Union  and  others     -        •        -     181 


Justices  Act  (No.  27  of  1902),  sees.  101, 

105,    106,    107.]— ^ee    Appeal   by    way   of 
Special  Case.     Saunders  v.  Borthistle  •    379 

-Justices  Act  (No.  27  of  1902),  sec.  106.]— 


See  Excise  Duties.      Pettrswald  v.  Bartley 
497 


-Lauds   for  Public  Purposes  Acquisition 


Act  (No.  16  of  44  Tict.),  sees.  12,  18  (Consoli- 
dated Public  Works  Act  1900,  sees.  95,  96).]— 
See  Land  Resumption.  Clmnold  v.  Perry   863 


Liquor  Act  (No.  18  of  1898),  sec.  24.]— 5c6 

Neolioknce.     iiountney  v.  Smith  -     146 


STATTTBS, 
PUstures 

sees,  s,  u.j^~ 
Y.  Borthistle 


Act,l9tt  (la.   Ill), 


Liquor  Act  (No.  18  of  1898),  sec.  7i,]— <S^w 

Excise  Duties.     Peterswald  v.  Bartley      497 


-Lunacy  Act  (No.  45  of  1898),  sees.  16, 172.] 

— See  Lunacy.     McLaughlin  v.  Fosbtry  and 
others 546 


Municipalities  Act  (No.  22  of  1897),  sees. 

187,  188,  141,  150,   154,   156.]— .^ee  Local 
Oovsrnhent.-  Borough  ofOlehe  v.  Lukey    158 


Sydney  GsrpsnttM  Act  (Sa.S«r4STIet.K 

see.  103— [ConolMatin^  Act  (So.  S5  «r  19t2K 
see.  110.]- ^ee  Local  GovKKNMmr.  Mmmi- 
dpal  Council  of  Sydney  t.  The  Comumomwealtk 

STATUTES,  QUEE-\SLAND— nisaraile  Aet  1891 

(55  Vict.,  No.  23),  see.  4.}—See  Box.  or  Saul 
Dixon  V.  Todd 

Insolvency  Aet  1874  (38  TleC  Na.  5). 

107,  108, 19$.]— See  Bill  op  Sale.  IHxsom  v. 
Todd 


STATTTES,  TASIANIA— Stamps  Dirties 
ment  Act  1902  (2  Edw.  TIL.  Na.  39)<, 
5,    Schedule.] — See    Lbcislattvk 
Stamp.    D*Emden  v.  Pedder  - 


ti 


STATUTES,  VICTORIA— Inconie  Tax  Act  189S 
(No.  1374).  sees.  2,  7, 9. 14.] — See  Lbrislativb 
PowEBS.  Deakin  v.  Webb ;  Lyne  v.  Webb    685 


•Income  Tas  Act   1901  (No.  1758).}-.Sm 


Legislative  Powers.  Deakin  v.  ITeM  ;  Lyne 
V.  Webb 


Justices  Act  1890  (No.  1105),  sees.  18,  It.] 

— <See  Customs  Prosecution.   Oiristie  ▼.  Per- 
meican,  Wright  ds  Co.  Ltd.      -        .         .    C98 

Police  Offences  Aet  1 890  (Ho.  1 128),  see.  ft.] 

j      —iSee Crown.   Boberts  y.  Ahem     -        .    408 


Public  Serrice  Act  1900  (Mo.  1721),  sec  18.] 

—See  Officers.     Band  t.  The  Oomnumwealth 
oj  AustrcUia |S 

Public  Serrice  Act  1900  (No.  I721),8ee.  18.] 

— ^ee  Officers.  Miller  v.  The  Commonwealth^ 
-    888 


Tennln  Destruction  Aet  1890  (Mo.  1153\ 

sees.  3,  4,  7,  15.  46,  49, 55,  61,  9t.\—Set  Vkr. 
MiN  Destruction.  Shire  ofArapUes  r.  Board 
of  Land  and  Works         ....    979 

STATUTES,  WESTERM    AUSTRALIA— Cu8t«Mis 

On  ties  Act  (1  Edw.  TIL,  Mo.  3),  see.  X.y^See 
Customs  Duties.    D,  d:  W.  Murray  A  Co 
Ltd.  V.  The  Collector  qf  Customs      -        -    85 

Health  Act  1898  (Mo.  24),  see.  158.]— J$ee 

Drainage.  LoccU  Board  of  Health  of  Perth 
V.  Maley 70S 

SUPREME  COURT,  JUDGMENT  OF— Appeal  hy 

waj  of  special  ease— Justices  Aet  (H J3.W.)  1908 
(No.  27),  sees.  101.  105,  106,  107— Order  nude 
bj  Judge  sitting  In  Chambers  under  see.  107 — 


1  aL.K] 


INDElr. 
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SUPREME  COVKT—continned. 
Appeal  to  High  Court— The  ConstUntion,  sec. 
7Z,]See  Appeal  by  way  of  Special  Case. 
Sanders  v.  Borthistle      ...        -    879 

TARIFF  PROPOSALS— Dispute  as  to  Customs 
duties  claimed  before  tariff  in  force — Retro- 
spectire  effect  of  tariff— Duties  of  Customs 
*^  collected  '*  —  Money  deposited  —  Goods  not 
dutiable.] — See  Customs  Duties.  Coioan  and 
Sons  Ltd.  V.  Lockyer  •  -        -    460 

TARIFF  PROPOSALS,  Talidatton  of  collertloiis 
under — Effect  of  retrospective  legislation.] — 
See  Customs  Duties.     Donohoe  v.  Britz    391 

TAXATIOK — Costs  of  three  counsel — Costs  of  pre- 
paring fresh  briefs  for  appeal.]— ^ee  Practice. 
Donohoe  v.  Britz 662 

TAXATION  OF  COMMONWEALTH  PROPERTY 
BT  STATE— Powers  of  States— Express  and 
Implied  restriction — Municipal  rates — Lands 
"rested"  in  the  Commonwealth — "Matters 
within  the  powers  of  the  Commonwealth."] — 
See  Local  Government.  Municipal  GouncU 
of  Sydney  v.  The  Commonwealth    -         -    208 

TAXATION  OF  COSTS  —  Expenses  of  party 
attending  trial — Party  not  a  witness — Elec- 
tion petition — Costs  of  party  up  to  particular 
day — Reduction  of  fees  on  counsePs  brief.] — 

See  Practice.     Chanter  v.  Blackwood  -    456 

TAXATION  OF  INCOME  OF  COMMONWEALTH 
OFFICER  — Limlto  inter  se  of  constitutional 
powers  of  Commonwealth  and  State — Control 
of  Commonwealth  agency — Income  taxed  after 
receipt.]— 5'ec  Legislative  Powers.  Deakin 
V.    Webb  ;  Lyne  v.  Webb         -        -        -    585 

TITLE,  INCOMPLETE  POSSESSORY— Valuation 
of  land  resumed — Persons  in  possession  en- 
titled to  have  a  valuation  made  of  their  estate 
or  interest — Prima  fteeie  case  for  compensa- 
tion.]— See  Land  Resumption.  Clissold  v. 
Perry     -------    363 

TRADE,  REGULATION  OF— "Police"  powers  of 
States — Brewers'  licence— Duties  of  excise.] — 
See  Excise  Duties.     Petersioald  v.  Bartley 

.     497 

TRANSFER  OF  SHARES— Company— Directors' 
power  to  reftase  to  register — Rectification  of 
register — Companies  Act  (NJS.W.),  (No.  40  of 
1899,  sec.  232— Practice— Parties— Person  or 
member  aggrieved — Power  of  Court  to  impose 
conditions  —  Amendment.]  —  See  Company. 
New  Lambton  Land  and  Goal  Co,  Ltd,  v. 
Lowion  Bank  of  Australia  and  others    •    524 

TRANSFERRED  DEPARTMENT— Officer  retained 
— Existing  and  accruing  rights — Payment  of 


TRANSFERRED  DEPARTMENT— confihuecf. 
salary — ^Appropriation.]— iS'e«  Officers.  Bond 
V.  The  Commonwealth  of  Australia  •        •    IS 

TRAVELLING  SHEEP— Pastures  Protection  Act 
(N.S.W.),  1902,  No.  141,  sees.  4, 97— "  Drover  " 
— Person  In  charge  of  sheep  travelling  less 
than  40  miles  —  Travelling  statement  not 
necessary  under  sec.  97— Justices  Act  (N.S.W.), 
1902,  No.  27,  sees.  101,  105,  106,  107-  Appeal 
by  way  of  special  case— Order  made  by  Judge 
sitting  in  Chambers  under  sec.  107— Judgment 
of  Supreme  Court — ^Appeal  to  High  Court — 
Constitution  of  the  Commonwealth,  sec.  78.] 
— A  person  in  charge  of  sheep  travelling  to  a 
place  less  than  40  miles  distant  from  the  run 
on  which  they  are  ordinarily  depastured  is  not 
a  **  drover  in  charge  of  any  travelling  sheep  " 
within  the  meaning  of  sec.  97  (1)  of  the  Pas- 
tures Protection  Act  (N.S.W.),  1902,  and 
therefore  he  is  not  guilty  of  any  o£fence  under 
sub-see.  (2)  of  that  section,  if  he  fails  to  pro- 
duce a  **  travelling  statement"  to  "any  in- 
spector, police  constable  or  justice,"  &o.  King 
V.  Cundy,  15  (N.S.W.)  W.N.,  158,  approved. 
Order  of  Pring,  J.,  21  (N.S.W.)  W.N.,  7, 
reversed.  An  order  made  by  a  Judge  of  the 
Supreme  Court  sitting  in  Chambers,  in  the 
exercise  of  the  jurisdiction  conferred  by  sec. 
107  of  the  Justices  Act  (N.S.W.)«  1902,  is  a 
judgment  of  the  Supreme  Court  from  which 
an  appeal  will  lie  to  the  High  Court  under 
sec.  73  of  the  Constitution.  In  re  Paul^ 
(1902)  2  S.R.  (N.S.W.),  196,  not  followed. 
Saunders  v.  Borthistle    -        -         -        .     379 

TRESPASS— Construction  of  sewer.]  See  Drain- 
age. Local  Board  of  Health  of  Perth  v. 
Maley 702 

TRESPASS  AND  FALSE  IMPRISONMENT,  ACTION 
FOR— Lunacy  Act  (N.S.W.)  (No.  45  of  1898), 
sees.  16, 172 — Powersof  committee  of  the  person 
of  a  lunatic — Order  signed  by  committee  for  re- 
ception of  lunatic  Into  a  licensed  house  under 
sec.  17 — Forcible  removal  of  lunatic — Stay  of 
proceedings  under  sec.  172 — Acts  done  for  the 
purpose  of  carrying  out  provisions  of  the 
Lunacy  Act.] — See  Lunacy.  McLaughlin  v. 
Fosbery- 547 

TRIAL,  PARTY  ATTENDING— Costs— Taxation 
—Party  not  a  witness— Election  iietltion — 
Costs  of  party  up  to  particular  day — Reduc- 
tion of  fees  on  counsePs  brief.]  See  Praoticb. 
Chanter  v.  Blackioood    ....    456 

UNCERTAINTY  —  Will  —  Construction  —  Charit- 
able purposes — Devise  void  for  uncertainty.] — 

See  Will.    Attomey-Oeneral  of  New  South 
Wales  V.  Metcalfe  and  others     -     -        -    421 

UNIFORM  DUTIES,  Importation  of  goods  Into 
State  before  imposition  of— Passing  of  goods 
afterwards  Into  another  State  for  oonsump- 


744 
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[1904. 


mnFORM  DUTIES— con/tnued. 
tion — Apportionment  of  duties  between  States.] 

—See  Customs  Dutiks.  State  of  Tasmania  v. 
Commomceaith  of  AuHtralia  and  State  of  Vic- 
toria        829 


,  Time  of  imposition  of— Untrue  deelara- 

tion — Proprietary  medicine — Value  for  duty 
— ''Ordinary  market  ynlue  In  the  country 
whence  imported  ^ — Validation  of  eolleetions 
under  tariff  proposals — Effect  of  retrospeetlYe 
legrislatiou.] — See  Customs  Duties.  Donohoe 
v.Britz 391 

UNIMPROVED  LANDS— Gas  company— Liability 
to  pay  rates  in  respect  of  land  occupied  by 
gas  mains  within  the  borongrh.] — See  Local 
(tO VK&NM knt.  Borough  of  Oldte  v.  Lukey    1 58 

UNTRUE  DECLARATION— Proprietary  medicine 
— ^Valne  for  duty — ''Ordinary  market  yalue 
in  the  eouutry  wheuee  imiiorted" — Time  of 
imposition  of  uniform  duties — Validation  of 
eolleetions  under  tariff  proposals — Effect  of 
retrospect i Ye  legislation.]  —  See  Customs 
Duties.     Donohoe  v.  Britz    -  -391 

VALUATION  OF  LAND  RESUMED  —  Incomplete 
possessory  title — Persons  in  possession  entitled 
to  haye  a  yaluation  made  of  their  estate  or 
interest — Prima  fteele  cane  for  compensation.] 
— See  Land  Resumption.  Cliisold  v.  Perry 
363 

VALUE  FOR  DUTY—''  Ordinary  market  yalue 
in  the  country  whence  imported^ — Untrue 
declaration — Proprietary  medicine — Time  of 
imposition  of  uniform  duties —  Validation  of 
collections  under  tariff  proposals — Effect  of 
retrospective  legislation.]  —  See  Customs 
Duties.     Donohoe  v.  Britz      -        -        -    391 

VERMIN  DESTRUCTION— Supply  of  material  for 
yermin  proof  fencing  by  municipality  to  lessee 
of  Crown  land— Determination  of  lease — Lia- 
bility of  Board  of  Land  and  Works  for  payment 
of  instalments — Interest — Vermin  Destruction 
Act  (Victoria)  1890  (No.  1153),  sees.  3,4,  7,  15, 
46,  49,  55,  61, 62.]— The  effect  of  the  provision 
in  sec.  3  of  the  Vermin  Dtetrvction  Act  1890 
that  the  word  "owner"  shall  include  any  per- 
soti  holding  any  land  under  lease  or  Jicence 
from  the  Crown,  or  any  person  deriving  title 
from,  under,  or  through  such  person,  and  that, 
save  as  to  land  ao  held,  or  as  thereinafter  pro- 
vided, the  Board  of  Land  and  Works  shall  be 
deemed  to  be  the  owner  of  all  Crown  land,  is 
that  the  word  **  owner  "  as  used  in  Part  II.  of 
the  Act,  means,  in  respect  of  all  Crown  land 
not  for  the  time  being  falling  within  the  first 
part  of  the  definition,  or  within  the  exception, 
the  Board  of  Land  and  Works.  Held,  there- 
fore, that  wire  netting  having  been  supplied 
to  a  Crown  lessee  pursuant  to  Part  IL  ox  the 
Act,  and  the  lease  having  subsequently  been 


VERHnr  DESTRUCriON--coii<tntied. 

determined  by  the  Crown,  the  Board  of  Land 
and  Works  was,  under  sec.  55,  liable  for  the 
unpaid  instalments  which  became  due  before 
the  determination  of  the  lease,  and  also  for 
those  which  became  due  subsequently.  Held, 
further,  that  the  Board  was,  under  sec  55, 
liable  for  interest  on  those  instalments  which 
became  due  subsequently  to  the  determination 
of  the  lease,  but  not  on  those  which  became 
due  before  such  determination.  Decision  of 
Supreme  Court  (28  A.L.T.,  76),  reversed. 
Shtre  of  ArapUes  v.  Board  of  Land  and 
Works -     679 

VEXATIOUS  ACTION,  stay  of  proceedings  in- 
Inherent  Jurisdiction.] — See  Luxatic.  Mc- 
Laughlin v.  Fof^ry  and  others       •         .     547 

VOTER  ABSENT  FROM  POLLING  PLACE  FOR 
WHICH  ENROLLED  —  Adjourned  poll  ~  Re- 
fusal of  returning  officer  to  receive  votes  of 
'*  absent  electors  "—Void  election.] — See  Euao- 
TORAL.     Hirsch  v.  Phillips   -  •     IZZ 

VOTING  BT  POST— Application  for  ballot-paper 
— ^Witness  to  si|rnature — Mandatory  or  dlree> 
tory  provision — Voter  votincr  out  of  his  division 
— Form  of  ballot-paper  —  Writing  name  of 
candidate.]  —  See  Electoral.  Moloney  v. 
McEacham 77 


-Initialling    ballot-papers    upon   front  — 


Numbers  on  counterfoils  transposed— Postal 
votes  not  received  before  elose  of  poll—  Postal 
vo'es  given  by  marksman — Jurisdiction  of 
Court  to  Inquire  how  voter  has  voted — Seereey 
of  ballot  —  DeelarinfT  eleetlon  void.]  —  See 
Electoral.     Chanter  v.  Blackicood       -     121 

VOTING— Crosses  on  ballot-paper— Requisites  of 
cross  considered.] — See  Electoral.  Cameron 
V.  Fysh S14 


-Form    of   ballot-paper — Cross  within    a 


square — ^Mandatory  or  directory  provlsioa — 
Striking:  out  name  of  candidate — Writing 
name  of  candidate — Illegal  practices — Juris- 
diction of  Court  to  set  aside  eleetlon  for 
singrlc  act  of  bribery — Common  Law  of  Parlia- 
ment.]—^ee  Electoral.  Chanter  v.  Black- 
wood         S9 

WARRANT,  ARREST  WITHOUT.  —  IndieCahle 
oifence — Misdemeanour.] — See  Arrest.  NolUin 
v.  Clifford       .--••.     42t 

-Games,  Wagers  and  Betting  Houses  Act 


(N.S.W.)  (No.l8ofl1K)2),sec.4— Special 
— Form  of — Address  to  police  force  at 
Motion  to  rescind  special  leave — Matter  of 
public  importance.]— A  special  warrant  under 
sec.  4  of  the  Games,  Wagers  and  Bettimg 
Houses  Acty  1902,  may  be  addressed  to  mem- 
bers of  the  police  force  of  New  South  Wales 


1  C.L.R.] 
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WARRANT— continued, 

fenerally,  and  need  not  mention  any  constable 
y  name.  The  distinction  between  special 
and  general  warrants  at  common  law  con- 
sidered. Motion  to  rescind  special  leave  to 
appeal  dismissed  on  the  ground  that  the  ques- 
tion involved  was  of  great  public  importance, 
and  that  on  it  depended  the  liability  or  non- 
liability of  the  appellant  to  a  number  of 
actions  for  trespass  and  false  imprisonment. 
Judgment  of  the  Supreme  Court,  (1904)  4  S.R. 
(N.  S.  W.),  221,  reversed.  MacdoncUd  v. 
Beare     - 518 

WESTERN  AUSTRALIAN  TARIFF  — GoodM  of 
Australian  origin — Imposition  of  duties  on 
foreign  goods — Duties  imposed  by  Parliament 
of  Western  Australia  on  guods  uf  Australian 
origin  higher  than  rate  prescribed  on  like 
goods  of  foreign  origin  by  Federal  Parliament 
— Rate  of  duty  on  foreign  goods  ti»  be  com- 
puted according  to  Western  Australian  tarllf 
— ^^  Like  goods,**  meaning  of.]— iS^ee  Customs 
DuTiKS.  £>,  and  W.  Murray  d*  Co.  Ltd.  v. 
The  Collector  of  Customs         -        -        -    25 


WILL  —  Construction  —  Charitable 
—  ludefinlteuess.]  —  A   devise  of 


purposes 
real  pro- 


WILL — continued, 
perty  to  **the  Reverend  D.  O'K.  .  .  . 
rarish  Priest,*'  with  a  direction  to  sell,  and 
expend  the  moneys  derived  from  the  sale 
thereof  **  in  and  towards  Church  or  Con- 
vent purposes  at  C.  or  for  any  other  purpose 
or  purposes  that  in  his  discretion  he  may 
think  best "  :  Held,  not  to  be  a  good  gift  for 
charitable  purposes,  but  void  for  uncertainty. 
Decision  of  ^.  H.  Simpf<onj  C.J.  in  Equity, 
(18th  April,  1904),  affirmed.  Attomey-OenercU 
of  New  South  WcUea  v.  Metcalfe  and  others  421 

WIRE-NETTING— Supply  of  material  for  vermin 
proof  fencing  by  municipality  to  lessee  of 
Crown  land — Determination  of  lease  —  Lia- 
bility of  Board  of  Land  and  Works  for  pay- 
ment of  instalments — Interest.] — See  Vermin 
Destruction.  Shire  ofArapUes  v.  Board  of 
Land  and  Worka 679 

WITNESS  TO  SIGNiTURE  —  Voting  by  post- 
Application  for  ballot-paper — Mandatory  or 
directory  provision — Voter  voting  out  of  his 
division — Form  of  ballot-paper —Writing  name 
of  candidate.] — See  Electoral.  Moloney  v. 
McEacliam 77 


Harston,  Purtridge  &  Co,  Printers,  452-454  Cliancery  Lane,  Melbourne. 
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